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1824. 


IxM THI-' 

Court of KING’S BP:NCH, 

JX 

Trinity Term/ 

In lilt! Fifth Year of tlie Rei^ii ofCiEoioiK 1\’. 


I'lioMPsoN' (tisainsl ]\J At’Kitoxi. 


Jltnf i'llh. 


» 

defeiHlant had‘been ht-ld to bail, ii}>on an afli- 
tlavit of debt for goods sohl and ilt]ivt*fed.* Bail 
al)ove were put in and justified. After is.sm? was joined, 
a special count for not deliverijig a bill ot exchange was 
added. At the trial evidence was given^of an ortler for 
the gotxls, and of tlieir having been mode pursuant to the 
order; Jind that the goods remained in the plaintiff’s pos¬ 
session, at the rtxjuest of the deiendattt, and were of tlu? 

value of 14-4/.; that the defendant took away a small 

•.} 

part, of the value of 2/. lO.v. No biilM'^as given, and the 
plaintiff, at the trial, obtained a verdict for 144/i^ on the 
count for not delivering the bilK A rule nisi liad been 
obtained by ScarUit lor entering an exoneretur on the 
Voi.. HI. B bail- 


Where good** 
of the vaUte of 
14-J/. were 
made to order 
iUid remained 
ill the )>osse$- 
sion of tlu* veil - 
dor at the re¬ 
quest of the 
vendee, wiUi 
t^g tfseepiion 
nf a small part 
which thhj^alter 
took away: 
Held, Uiat 
tliere was no 
acceptance of 
the residue of 
the goods with¬ 
in the statute 
of frauds, 
sect. 17. 



( ASKS IN TRINITY TFAIM 


18^24 - t>;ii(-}VK'ce, on tlu' oroimil llnitlhe j)ljiintl*l'li:.il ri'covercil 
on tl»e«Bpec'ial count Jbr iu>t tlclivorliiir the hill. 

T»tOMI*S.'N » .» ' 

(isanu: 

M A> tKOM. % t » I 

Marn/af sheweil cause, and contended, first, that lher<‘ 
was sulT.cicnt ej^idcnce to entitle the plaintilf (o recovi*r 
on the c«>unt ibr goods sold and delivered.(^i) I'liey were 
made t»» the defendant’s order, and he took awav .souk- 
of the arheles: and the rest retnainetl in the plainlifl 's 
sliop, at the re«jnesi of the tlefendanl. The plaintiff 
hail put it inthe vondee’^ power to take away the gooils, 
and that, accin iling to the opinion of Jlnlrta/ff ,h in 
ChoHCt (/»\ was sufficient to niainlaitl tlir action. 

But the C'ourt were clearly of opinion, that thert* was 
no actual acceptanci,'^}’these goods hy ihehu_\er within 
the 1 “th section of.the stati^o of frauds, r.nd that the 
plaintiff was not entitlt'd to recover on tin* epunt l*»r giKuh 

.sold and tielivere^l, and tlic rule was made ahsolutt'. 

• • • 

Riik aiisolnie 

{a) It «.is tiiat tlit-»)Ui'sn('n 'lifHfWflu on ilits nsnioo, 

111 niili'T to '.I'l- tl'f i iiij.'iu'i’ ot’n rrtws ntotion liu a iu'« tual. 

('.! 4 7- 


June latlt. 


Stodd.mit a.':ainst 


"VCjAjre in An 
action for a 
fdKe rptiini in 
a fieri facia*-, 
the (icctaralion 
iitated that the 
litaintif} in 2'. 


• ACTION against the dcfettdaiil, as late .shiM-itl’ <U 
Sur/i/, fbi a liiNe reiurn r»f naiia lu>nn to a vtrit of 
fieri faciiJs. Tiie ^leehiraiiiSi .slated tliat the plaintiif, in 
yV/zi/Vy term, in ila* suecani year of our lord the now 


ifim, a C. 4., m 

by the judgment recovered, Ac. “ as appeju.s i /lie- lecoui.” ui.il llic proof wab of a judg. 
mem in Ea<^tn terra, 3 f.’. 4. ■ Held iluit tiik dd Vririano ; for tliat tin* arennent, “ ns 
appt^jtrs by the record,” was iurpluwig*', and mislit he u*K*cfcd, inasinnch as the judgmem 
not the foinTdatbn of. tmf rm-ri- iiidnrr.icm M the actiofi 


king, 
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king, ill Uitt Of nil of King’s Bcncli, by the consitler-* 
iition iintl judginont of the Oourt, iccovci'etl Sic.^as by 
the record remaining in the C’ouil of King’s Bench aji- 
peare. P]ea, general issue. At the trial it ap[>cared, 
u{)on the ^iroducliou of the j ecord of thcyudgment> that 
the costs were ta\'e(i on t.ho jiostea jyi terni, the 

3 G. 1 -.; and the Eurtl C!hef .Justice was of opinion that 
tliis was a variance, anil the plaintiff was nonsuitetl. A 
rule nisi hml been rtbiained Jor setting aside this nonsuit, 
against which 

# 

JMcoTj^af shewed cause. The plaihiitf having sd 
out a jiulgnunt in his ilcclaratiou, aiul concluded prcun 
[)atel per r<'c<irthim, xvas Ixinnd to prove a judgnuiit 
precisely the same in nil its ciresistances as that al- 
lege.d. Po]^' V. posfrr (</) ill point; ninialthough the 
decision in il^^f case was ovevrulefl by that oi' J^inrr^! v. 
Mdouimara yet in the latter ease J.ord I\Jlc»hitrou:j:_h 
expressly took tin; distinction, lluit if the plaintiff had 
stateil the record, gntl then alleged pront jiatet pi r r« - 
corduin, that it would not ha\e been an allegation ot 
substance but of deseripiion. '^I'iiis, therefore^ falls 
within that distinction. In the subsetjueiit case of 7V,//- 
Iipa wShine [c] this avenni’m m.is muitted in the eouni 
on which the verdict was taken, BesidiXs', ii was iinpo'^- 
sible. maintain this acttim without shewing a ^v^-u 
finnuied upon that jiulgmeni. 'I'lie juilgiueiit, therefore, 
is the very foundation of' the action, and it was ue<*'s- 
sarj' to set it out precisely., 

Sajrhii contr.M. The aviumeut of pvout jiatet jht 
recorduin is uuiu'Cessarv. It nt^iy be therelbre rejected. 

( 0 -1 7'. i>. cto. (t '^.r. * j;. .> j .wi'l u. 4 - ji ‘x.-i. 


1821 , 


Storoart 

Pai.mkii. 
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1^24. ins surplusage, for the distinction is, i.8 laid down in 
Co, I^ht. SOS., and recognised and acted upon in Wate 
pfiMxL ** M^lien the record is the ground ci 

the plaintiff’s action, he ought to conclude prout patet 
per recordumbut where k is matter of inducement 
only, jthat is unnecessary.” That was an action of debt 
for an escape. The commitment was held to be m^e 
inducement, and the prout patet per recordum to be 
unnecessary. So in this case the ‘judgment is mere 
inducement, the foundation of the action being the false 
return. Tiie allegation, therefore, was unnecessary. It 
may be rejectml aitogetlier, and die plaiiiiifi’ will still 
have a sufficient cause of action disclosed in his declar* 
ation. That being so, it was not necessary for him to 
give evidence of a Judgment, in all its circumstances 
precisely the‘same as that set, out in the declaration. 

Auboxt C. J. We are all of opinion |hat this rule 
ought to be made absolute. W’hatever may have been 
the rule uix>ii this subject in anci^t times, a distinction ’ 
is now established l)etween allegations of matter of sub- 
stanch and filicgations of matter of description* The 
former require to be substantially proved; the latter 
must be literally proved. That distinction was laid 
down by the Court in Purcell v. Macnamara, and has 
since l)een acted upon in the case of Phillips v. Shaw. 
If, therefore, the allegation that the plaintiff by Judg- 
mint recoveredj &c., be an allc^tion of substance only, 
it was sufficient prove judgment to warrant the 
writ If, on the other hand, it be an allegation of de- 
•criplion, it was necessary to prove a judgment, cmrre- 

(») 1 J.ri. Itatffn. 33. S Salt, 56J, 

spondtng 
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sponding in'tinfe and in all odier circumstances with* 
that stated in the declaration. Now it is contbyded, 
diat this is a descriptive allegation, because plaintilf 
has alleged a judgment ** prout patet per recordum.” The 
declaration in Purcell v. Macnanmray and the coimt on 
whidi Uie verdict was taken in Phillip v. SAcrjOf d|d not 
contain any such averment, and Lord ESenboroiighf in 
the former case, intimated an opinion, that if there had 
lieen such an avernient, it might have been considered 
as descriptive of the record, and that the variance would 
have been fatal. • But, upon consideration, it ap]>ears to 
us that that opinion is not correct, and that the intro> 
duction of tiie ip^crment in this case is wholly immaterial. 
It is an unnecessary allegation, and may be rejected as 
surplusage | and if it can be altogether struck out of the 
declaration, *without injuring the plaintiff’s cause of 
action, it is quh^ clear, tliat the proof necessary to sup¬ 
port such ail allegation (when material) need* lie 
given. Now it is fully established, by the passage re¬ 
ferred to in Co. Lilt.. 303 a., and the case of Waic 
V. Briggs, that where u matter t)f record is insisted 
upon only by way of inducement, and not as th8 very 
foundation of the action, the paity insisting upon it need 
not condude prout patet per recordum. That being 
so, the averment in this case was unnec<tssary, and may 
be rgected as surplusage; and if it be rejected, then 
the case is precisely similar to those of Purcell v. Mac- 
mmara and Phillips v. ^law. For these reasons we «re 
<3^ opinion, tliat the rule for setting|||Bide the nonsuit 
must be made absolute. 


B 3 


1824. 


StODBAKT 

tigmut 

PAUttJU 


Rule absolute. 
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1821 .. 


^iUurttai/, 
June i pTh. 


Skin’n;;h umunst 


lly Matute wa.' a pt’fiul actiol), loiiiuli'd t>n tlif 5.'> f/. ii. 

55 a. 3. c. 137. 1 ‘ ^ 

a. 6. no ciuiri-h- r. J 37. .«.(>. The first ctnint oi’ the declaration 

warden or o> cr- .. . i . /• i « 

seer oftiie charged, Uiat the iloteadaiir, on, ito,, was overseer of the 
^iroUrnaiu"' poor of the libertv of* .SV////o//-///7/, Untion-'fctrdt'n, and 
of any otJuT ill the eouiUy oi yiidilU'Si'X, didy ajipointcd in 

ijerM)n, shall htludf, to wit, at, &C., uiul iliui during the time he 

supply A(\- 7 , j T 7 o, 

owii^fu any l etuinevl siieh appointnient as aforesaid, to wit,'on, &c., 

goiKi.s, xnatcri- ' * 

alsor provi- did, in his owii name, provide, furnish, «ml supply cer- 

sions fur line 

use of any tain goods, lo wit, cotds for tlic us(‘ of a workhouse be- 

wiukhouse. or ‘ . i • > i • . 

otherwise fur longiiig to the said^itierty for which he was appointed, 
TOttinunuHlctTof co‘«itrary to^hc form of llie sutute, by 

plMeXr wS reason whereof, icc. Another count srtutAl, that the de> 
he sijall he ap- silid, ill the name of a certain other person, 

pointed over- * 

w-er, during tiii- pyovitle, fui'iiish, and supplv, flir Ills, defendant’s, own 

time he shall 

retain surh ap- profit, coais f’or the Use of a <‘erlain workiiouse, &c. 

poininient, nor i i i i • 

^haill)econ- J lie ihirp couni statetl, tiiat he was concernctl indi- 
o/indL«a^ly\n rcctiv in sujiplying, fiir his ow;i profit, coals, 8cc.. The 
Mmc?«r1n*aV ^°“*'^** Stated, that he w'as concernetl directly in siipply- 
t'ontract or con- coals, for the usc of the worklionse, (omitting the 

tracts relating n ’ » \ o 

thereto, under words, “for his own profit.”) Tile fifth count was,that 

the (rciialty of 

iiXi/.i llekf, lie was concerned indirectly in supplying coals fur 

that nn over- , 

seer who «up- ^ihe use of tlic workhouse. The sixth count, that he 

plied coals in- ^ i i 

directly for the wSs couccmed in a certain contract relating to the pro- 

not HaMr* viding, fiirriishii||^ and supplying gootls, materials, and 

tiidessheTid' * pi'ovision.s for thc use of the workhouse. At the trial 

u with a view ijcfore C. J., at» the sittings after Micfmimas 

u> hi> own i 

term, it appeared that the liefenilmit was a coal-iner- 

cluuit, aiui that he was tluiy appointed overseer of the 

1<» liberty 
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liberty of Stilffun-hiil, Haltoh-Ganlcnt and Eljj-rents, 
and during the time iktu he was uveri>eer, a <ju^ity of 
coaL were provided ibr the workhouse, nominally*by 
one Gaubertf who was the l)rother-in-law of the defend¬ 
ant, but that the hitler liail*un interest m the coals. It 
was doubtful upon tiie evidence, ••liowever, wdiether 
cither he in* Gmduii made any prolit by them. The 
Lord C'hief Justice was of opinion, that unidis the de- 
leiidani acted with a view to profit, it w:ls not a case 
within the o.> G, o. t . 1J7. .s* t>.; and he told the jury to 
lind for the deiilndanl, if ilicy were of opinion, upon the 
evidenct', that the defendant diil not send in the coals 
with a view of«making a proliu 'Hie jury having found 
ior the delendant, a rule nisi for a new trial had lieeu 
obtaiiicHl in lust Iliiunj term. 

ScurkU now shewed cause. It is «juite clear, that if 
the defenilatii had, in his own name, or in Ur.* ir^me of 
another, suppiietl the coals for the usC ol' the poor at 
prime cost, he wouhl not liave been within the words of 
ilie act of parliament, because they would iipt be sup- 
pheti Jur his own prolit. 'riie words, /fv bis own profity 
over-ride the whole clause; lor the legislature cannot 
have intended to subject a party to a penalty, concerned 
dii*ecliy or indirectly in fuinisliing anil * supplying pro¬ 
visions for the piHir, or in any contract relating thereto, 
when tlie very same party ilues not incur any penalty by 
supplying the same provisions in his own name, |tro- 
vided it be not done for biSviwn pro/fl 

Gtinu'if contra. I'he act ci’cates two ilisiinct sjiecies 
of oifeiiccs. The lirst is the supplying of provisions, 
either in the name of the overseer,-or in that of another 

11 1 


1824. 


Skimkbk, 

nguitist 

Bockee. 


[leison. 
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18 ^ 4 . 


iSklSNCK 

against 

Bvciiiit. 


person, and that must be for his own profit. The 
second offence is the being concerned directly or indi- 
reedy in supplying provisions, or in any contract relat¬ 
ing Uiereto, and tlle^»^ the words, for his own puft^ arc 
omitted. A party who, in his own name, or even in 
that of another ^leVson, supplied the provisions ojieniy, 
might do so, provided it were not done for liis own 
profit; but the being concerned secretly in supplying 
the same, or in any contract relating thereto, is a sOs- 
picioiis circumstance^ and tlie legislature may inten* 
tionally have made that an ofifeitcc, although it were not 
done with a view to profit. 

Abdoit C. J. We are all of opinion that this rule 
must be discharged. "The quesUon, in this case, arises 
u{x>ii the construction of the 55 G. 3. r. 137. s. 6.; the 
words ore, that “ no churchwarden or overseer of the 
poor,' either in his own name, or in the "name of any 
other person or persons, shall [)rovide, furnish, or sup¬ 
ply, for his or their awn profit^ any gootls, materials, or 
provisions, for the use of any workhouse, or otherwise, 
for the support or maintenance of the |ioor in any 
parish or place for which he shall be appointed such 
overseer, during the time which he shall retain such 
appointment, nor shall be concerned directly or indi¬ 
rectly in furnishing or supplying. the same, or in any 
^ntract or contracts relating thereto, under the penalty 
‘of! lOOi^.” Now, if the overseer himsdf, in this cas^ had 
saqpplied all the provisions' i^uired for the support of 
pom*, at prime cost, and not with a view to his own 
liNrofit, It is quite clear'that he would not have oom- 
nihled any office within the words of this part of the 
act of parliament: that was laid down by Gihbs C. J. in 

Pope 
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Pope y. Backhouse, {a) Inasmuch, therefore, mt im 
overseer {»ovtding, in iiis own name, the poor of hk 
parish with all the provisions and goods req^fired fyt 
their support, would not be liable .to any penalty, pro> 
vidcd he ’made no profit, it cminot be* supposed that 
the legislature intend^ that the safHe overseer who is 
concerned directly or indiiectly in any contract for sup¬ 
plying any pari of the provisions, however small, should 
be liable to a penalty, although he derived no profit 
from it. That would involve a manifest contradiction. 
1 think, therefore, that the words, /or his <mi pr£y&, 
must be* taken to over-ride the whole clause, and that 
the legislature 'intended that no overseer for his own 
profit, either in his own name or in that of any other 
person, should supply the poor wiui provisions, nor be 
concernetl, (lirectly or indfrectly, in’ any contract relat¬ 
ing to it. 

Rule discharged. 


•(rt).® Tttum. L'llH. 


Stan WAY against Heslop. 

RULE having been made to chan;^ the venue, 

t 

Park obtained a rule to discharge die former rule/f»i 
an affidavit that die action Vos brought upon an award. 

Patteson shewed cause. It is true that in Wlu/bum 
V. Baines {a) the Court d* Common Pleas refused to 


18S4. 


SkucnkA 

afBcntt 

Biicus. 


Mvwlaif, 

June SlM. 

CwUft wUf 
not change the 
venqe m urn 
action on «i 

award. 


(«) i/. <5* r. 355. 


change 
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1821. 

Smmwav 

agttimt 

UxsLor. 


♦ • t 

cIiHiigti the venue,- the action being on an awartl, but in 
Grcavmiy v. Carrington («) IVocd B. expressetl consitler- 
aUIe cloi|bt of that, as a general proposition, and it has 
never been held in^this court tliat tlie venue may not 
be changed in such an action. 


Abiuh't C. J. TJiere is not any case deciiling ihai 
the venue may l)e changed in an action on an award, 
and us the contrarv has been held in tlie Court of Com* 
mon Pleas, we tiiink. it best that the [iractice of this 

court should be conformable to tiiul dtVisioii. 

« • 

Rule absolute. (/>) 


7 i’mv, Set; Murtu, v. Uunj, 7 T«ura. <K>& 


June 21 bt. 


Long amunat Gklville. 


Asbumpsit for ASiSUMPSlT for gooils sold 1(1 id delivered, and on 

coodb bold and , ,,, 

delivered, and the coinmoii money counts. IMeas, non assumpsit, 

counts" and the statute of limitations. At the trial before y/6- 

u*id*Aestotute Westminster sittings after last Michael- 

of limiutuHis. term, the plaintiff‘’s witnc'sses swore, that in I8i3 

Defendant paid * 

money into the dcleiidatit Mined several times at plaintifTs luHei, 
court gencral- 

iy:.:;:jj,aiiat together with other |iersons; that each [lersoii was-to 
dkVnot^etfae |my for his own share of the dinners; that the bill for 
l^ute!* thbt and for small sums exjieuded on account of the 
defendant amounted to 13/.* in 1822 a bill was deli- 
vered to the defendant, who refusetl to pay it, saying, 
tliat he had never dined at plaintiH'’s hotel unless in¬ 
vited* lie aliei’wurds paiil 2/. 125. 6d> into court gene¬ 
rally. 'i'he Lord Chief Justice thought that the case 


was 
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II 


WAS not taken out oF the statute of limitations, but left 
it to the jury to say whether die defendant had, at tlie 
time when he dined at the plainti^s hotel, consented/o 
pay for his share of the dinners, apd gave the defend¬ 
ant leave to move to enter 3 nonsuit 'Fhe jury .ftmnd 
fur the plaintift^ and in Hilary term il^rulc for a nonsuit 
was obtained, against which 


18^4^ 

Lomo 

a^ina 

GkBVJULL*. 


Gurney and Cluridge shewerl cause, and contended, 
that by paying money into court generally, without con¬ 
fining it to any dne item of the bill, the defendant had 
admittei^ that sometliing was due to the plaintiff. The 
amount alone rutnained in dispute. StoveUl v. ISrexvin (a), 
J)yfr V. Ashton, (b) Now, unless the case were taken 
out of the statute nothing could rlmve been due, the 
whole demand having arisen ten yeafs ago.' 


Damany centra, was stopjied by the Court. 


Per CttrUim. If we were to hold, that by the pay¬ 
ment of money into court, in this case, the defendant 
had excluded himself from the benefit of the statute of 
limitations, w'e shoukl certainly give to speh a pay- 
ment an effect never before contemplated. Where 
money is paid in upon a declaration, “setting forth a 
sfiecial contract, that is admitted as alleged. But in no 
case has the effect gone beyond admitting that the sum 
paid in is due. Here no special contract was set oiit; 
the declaration only stated that so much nion^ was due. 
The payment into court was equivalent to saying so 
^ much is due and no more. You cannot, from such a 


(./) ik;. 


{^<) Li?, ijr c. 3 . 

negative, 
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agahat 

Oumucv 


iici^ve, itnj^y sn affinnaSve. The plaintiff therefoie^ 
wj^iAsspect to the rest of his 4paiand| was in precisely 
same situatiou as if that sum had not been ptud in» 
aiid the rule for a nonsuit must be made absolute. 

4 

^ « Rule absolute* 


SlUAWAY against Hay. 


A deiit con • 
tneted in Kttg- 
tand by a trader 
residing in 
Scotland is 
barred by a 
diacbaige under 
a sequestraUou 
isaura in con> 
fonnity to the 
54 {?>3i c. 137«j 
in like manner 
as debts con. 
tneted in Scot’ 
iaruL 




J^EBT for goods sold and delivered, with the common 
money counts. Pleas, first, nil debet; second, the 
statute of limitations; third, actio non; .because defisnd- 
ant before and on January 1st, 1814^ and thence con> 
tinually until the sequestration of the estate heritable 
and moveable, real* and personal, of defendant tbereio- 
after mentioned, was a merchant and.ti^er in gross and 
by retail, to wit, an ironmonger, residing and carrying 
on his said trade at Edinburgh, in that part of the United 
Kingdom called S&>Uandi aiid during all that time 
sought his living by buying and selling; and that de> 
fendhnt on the day and year aforesaid became indebted 
to C. and tio* in the sum of 186/. ISl. 2d» for a just and 
true debt, and was also indebted to divers other persons 
in divers laige*sums of money; and being so indebted, 
and bripg insolv<mt and unable to pay the said debt doe 
to C and Co., and the said other debt% afterwards, on, 
&C., at Edinburgh aforesaid, became and was under 
legal dilig^ce by homing ‘and CB|)tion against him Ibr 
the debt due to d» and Co.; and having fled fiirhis per¬ 
sonal saie^ from such diligence, did afterwardi^ and 
within four months of the last step of the diligence, 

witli ctmeurritnee of the said C. and Co. to whom he 


13 


was 
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WM «o indebted &n sforesud, f^ply» by siimoiary petition 
to the lords in council and session of the first divi^pn of 
the Court of Session in ScoUdndf fin* the sequestration 
of the whole real and personal estate of him the 
ant. The. plea then stated that sL sequestration was 

granted, and matings fixed and advertised, as requited 
by section 16. of the 54 G. 3. c, 137*» a^ that the peti^ 
tion was registered as required by section 2S* It then 
stated that the meetings were holden; that at the first, 
an interim factor, and at the second, a trustee was 
chosen. That meetings for the examination of the 
bankrupt, were appointed and adv^isedj^ as required 
by section 32, It then set out the amount of debts 
proved, and of the debts of those creditors who con¬ 
sented to the bankrupt’s dischaig^ shewing that the 
number required by sections 61. and jS4. gaye such con¬ 
sent* A petitioipfor the discharge was then set ont in 
the terms of the sixty-first section, and that the oouit on 
the 11th day of March 1818, did find defendant entitled 
to be finally discharge of all his debts contracted be/hie 
the said application to sequestrate his estate, and did 
grant commission to the sberiff-df^mte of the tonify of 
Edinburgh to take the oath of the defendant “Averment, 
tiuU the defendimt did make oath tiiat he had cmnplied 
with all the requisites of the 54 G. 3. c. J37>; and that 
afterwards, to wit, on 2d day of thne 1820, the court by 
their decree did find that defendant had oontfdied with 
all the requisites of the statute, and tb^fdre found him 
freed and discluuged of all debts contracted by him 
before the 21si day of May 1816. Averment^ that the 
oeveral supposed debts and causes of action in the de¬ 
claration mentioned accrued to the plaintiff before the 
21st, day. of May 1816, and were proveafele under the 

Mid 


1824* 

StdawaV 

nsw 
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1024 . 


^oawat 



' said seqHestration. Issue on tlK: 0 rst v*^wa 4 {dens and to 
the ^hirdy rq)licatioi 4 that the said cau^ of action 
acmied to> the plaintiif in Mngktnd^^ l>mun*er and 
joinder; .f - ^ 


&arleUm rapport of the deoiuirer. The . claim of 

the plaint was .baiml by. the cUsditaiige under the 

sequestration, although .the. dj^t was contmc^ in Eng* 

lawV Tile proceedings. under tlie sequestration ntt! 

calculated to give notice to creditors wherever they are. 

^ resident; and the 54 G. 3 .. c. 107 . 5 . 61 ';, which gives 

tl)c discharge to* the bankrupt, is g^eral'iii its terip, 

and. makes no distinction between debts contracted in 

_ • 

Scotland and in other plac^. But the question does not 

depend upon the statute alone; ibr in The Jioyal Banfc 

qfScaflofid Cuthbert and^d^hers (a)^ it vms decided by 

tlie Scok/t court, that a cmiiicate obtained under an 

* 

English bankruptcy discharged Scot^ debts .contracted 

l)efdre tlie date of the.cmninission. The Jus domicilii is 

to govern the distiibutibn of the estate, and the princi* 

» * 

pie is known to our law, that a discharge in a foreign 
couptry is a duK^barge hei*e. 

• . 

Campbdl contra. If the 54 G. 3 . r. 137 . had liecn an 
act ^ tlie Scotch {larhament, it is clear tlnu it could ih»( 
have operated as a discharge of diis debt. If tlic debt 
had been ccmtracted.in Scotland^ d discharge there would 
• Imve been a discha|-ge every where (If): Init it !.s otherwise 
when the 4 ebt is contracted in a foreign country. It has 


(a) 1 JioiCf 46Q, 

(i) See naUan^m v. Crnlding, Co, M-jif. <161. Prtider v. 

M*ifatterf 8 T- R, 609.. Pahrr v, Jirown, .1 East, 124. 


frequently 
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fi'equently been c>:Kjidetl that a foreign bankruptcy is no *' 1S24. 
bar to tbe demand c€ a ^debt contracted here; Qmn f, 

Keefe {a% SmUh %^ Bm^^n,{b) •But it must be a^ 
mitted, that the 54G. 3. €„ 137., being an ^ of die par¬ 
liament of theUnitCKlKiii^on), was made by an authOTity 
capable'of semiring that Scofi^/r'si^uestradon shall 
o])erate os a dinsbai^ here. The quesddn then is, wliat 

4 

was the ihtendim of tbe legislature. Since. the JJnion, 
all the judicial regtdations of the courts hare remained 
the same, and die jud^ents of Tri^ and Scotch courts 
are still treated a« foreign judgments. The title of the 
act is not^mdiaterial; it is, “ An act for rendering the 
payment of creditors more e({ual and expeditious in 
ScotlancU** Now whci'e an act is made relating expressly 
to one particular part of the United Kingdom, primft 
facie as leasts it applies toj^at alone, and it cannot, 
have a larger o^atUm, unless suclr an intention on .the 
part of the legislature is clearly made out. The hotiees 
which are required to be given in Uie Xonifoa Gazette 
mig^it be for the infoipiattoii of Scotch creditoi's resident 
in England, If this plea be a bar. to tbe action, dien all 
creditors ..must, in similar Cases, go dowa to 
Scotland, in order to prove their debts tliere. * So, also, 

.'in Englishman, being insolvent, might go down into 
Scotland, and become domiciled there by a short resi¬ 
dence, and then take the benefit of a Scotch sequestration, 
under which the distribution of* the estate is very differ¬ 
ent from that which is made undm- mi English comnits-' 
sion. (c) An English creditor certainly might prove 

under a Scotch sequestration, but a triAt^ tmder such u 

« 

(a) 2 //. M. SS3- (SJ[ 1 .Eon, S. 

(c) r«r Lon} Eldon, in Seiirig v.Eavit, 2Ji^ae,Si4, 


seques- 
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SokAWAT 

Hat. 


» sequestration couUl not sue in Engla'nd £sr a del^ due 
here«> J^'ey M}TaggarL{a) The creditor, there¬ 
fore, proving in ScoiAand^ would not have the some ad¬ 
vantage as unda* an English commission of bankruptcy. 
The same d^erende arisi^ as to the real property. If 
the Scotch seques^tion bi^ an English commission, the 
English real property cannot be toudied. Sdkrig v. Davis. 
In the foce of these difficulties the Court will not hold 
that the debt is barred by the sequestration, unless the 
intention of the legislature that it should be so is plainly 
expressed. In the case of the Bank cfScotlmtd v. Ctdh- 
bert an opinion was thrown out, that a ceitidcate under 
the 5 G. 2. c. SO. barred a debt in Sro/fond.- but that was 
not the {K>int decided. {Bayley^, It appears to me, 
that some of the jilifficuities which you mention apply 
equally to English cominissfons and Scotch sequestrations. 
Is there any clause* in the 49 G. 3. which trans- 

fers the bankrupt's rc»l property in and //r/ora/.^] 

The only case which can be cited in fovor of tlie defimd- 
ant is Odwin v. Eorhn (A), where a suit in Dmeram was 
held to be barretl by a certiffoate under an English com- 
misvon :* but tliere the debt arose in England for al¬ 
though tilt goods were shipped from Demerara^ yet tlie 
onier was given, the goods were delivered, and the bills 
for the price v;iere accepted in England. That it was to 
be considered os a ddtit arising in England is therefore 
plain, frmn Lemis v. Owm (c\ which is also important 
' ii^ another point of view; for there the Court said, that a 
certificate under a commission of bankruptcy^ in Ireland^ 
since the unkm with tliat country, could have no greater 
operation than a certificate under a Scotch sequestration, 


(«) K. B. Hit. 57 G. 9. (A) I Buck, 57. (c) 654. 

which 
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which wWs never thought to discharge a debt contraictetl 
in England, 

Scarlett in reply* \^Abbotf C. J. • You have this diffi- 
eulty to contend with. Supposing a debt contracted in 
England to lie discharged %y the ^rtificate under a 
sequestration, the bankrupt may enjoy real property in 
England widiout discharging his debts.'j In the ciises 
of the Bunk of Scotland v. Cidhbert and Selkrig v. ]}avh, 
it appears to have lieen considereii that the creditors 
might compel the bankrupt to assign hisa'cal property, 

t ^ 

hy withholding his certificate tiiUil he consented to do 
so. Resides life 25>tli section of the .54-G. 3. r. 137. 
appears to have contempiatetl the possing of real estates 
in Eiv'land a-; well as Seollaud. Kh to the title of the 
act, that relates jnerely to the residence of the debtor, 
not of tljc creifltor.s, and the sixty-first section gives the 
ilischarge frt)fn all debts contractetl before tile appli¬ 
cation for sequestration, witiioiit reference to the place 
wla re they were contracted. 

( 'll) .•adr. vulf. 


17 


SinAWAY 

a&mmt 

Hay. 


'I’he jiulgment of the Court was now delivereil by 
Ajiuoti' C. J. This case was argued^ in Easter term 
in tlie last year, when the present Lord Chief Justice Best 
was one of the Judges of this Court. It stootl over lor 
some time in order that an amendment might be made in* 
the defendant’s special plea, and afterwards for the con¬ 
sideration of the Court; the judgrneiU which 1 am now 
about to deliver, is to lie considered as the opinion only 
of my Brothers Bajjlet/ ami Ilolroijidf and myself. We 
are of opinion that judgment must be given !<»' the 
deiendant. 

You III. C Tim 
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Thf^ action is for goods sold and delivered and on the 
common money count/!) the venue being laid in London. 
Ine defondant has pleaded Uie general issue and the sta¬ 
tute of limitations upon which no question arises. He has 
also pleaded, that before and at the time of the accruing 
of the several causes of action in die tleclamtion men¬ 
tioned, and also before and on the first of January 1816 
and from thence continuaiiy until the sequestration of 
his estate in the plea after mentioned, he was a merchant 
and trader in gross and hy retail, residing and carrying 
on his trade vX'Edinbnr^hy in Sctdland; and then has pro¬ 
ceeded to allege, widi all due fonnalties, a serpiestration 
and a dwree t'f the lords of council and session, dis¬ 
charging him front all debts contracted bdbre die 21st of 
Mai/ 1816, Ijping the date of die applic|^tion for se¬ 
questration, and has<averred that the {daitUilF*s several 
causes of action accrued before that day, and were prove- 
able tmder the sequestration. To diis plea the pinintid' 
has replied, that the several causes of action accrued in 
Enf'land. The defendant has ’demurred to the rcpli- 
catioj^j ailtl the plaintifl’luis j(»ined in demurrer. 

Theplej¥is framed upon the statute .'54 G. 3. r. 1.37, of 
whicii statute the sixty-first section give.s the discharge. 
The statute is entitled *• an act for rendering die pnynu nt 
of creditors nu)re equal and expeditions in Scoiland,'* 
And the question is wlieUier a trader residing in Sctdlundy 
aind during .such residence contracting a debt in Evfiland^ 
can be dischargt?d from it under a sequestration issued 
in Scotland in conformity to that statute,*^in like manner 
as from a debt contracted in Scotland. The statute is 
an act of the parliamciit of the Uniteil Kingdom, com¬ 
petent to h^gi-slate for every part of the kingdom, and to 
bind the rights of all peixais residing in Ev}>landf 

equally 
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equally with those of persons residing in ScotI<ifid. 'J'here 
is therefore no question as to the i^thority of the pdwer 
by which the statute was passed, and the questieu rnuift 
turn entirely u{>on the cons^uction and effexA of the 
statute. By the sixty-first section, the bankru]^ is 
cnalded, with tlie concurrence of the persons therein 
iiHaitiuned, to apply ip the Court of Session by petition, 
praying that he may lie held as finally discharged of ail 
his debts contracted before the ajiplication for seques¬ 
tration ; and the Court is authorised, under the circum¬ 
stances tliereln mentioned, to pronounce ais act or order 
in terms of the prayer of the petition. The expression 
here is “ all debts,” and it is used without any refer¬ 
ence or regaid to the place where the debts may have 
been contracqxl. It must be adimtted, however, that 
notwitlistanding dds generafity of expression, it is pos¬ 
sible that debts contracted in Efigland may be out of tlie 
general operation and view of the statute, and, tiiercfi)re, 
not to be comprehended within the terms, “ all debts.” 
But there is not a single* expression in tlie statute im¬ 
porting that debts contracted in England are tt^ be 
excluded from its operation; and there are many j>ro- 
visions manifestly shewing the contrary. 

By section 15. Any creditor, without reference to 
*his country or residence, or the place at whicli the debt 
was contracted, may petition for a sequestration, the 
deposition being made before any judge ordinai’y or 
justice of the peace, and the sequestration is to l>e of 
the debtor’s whole estate and effects, heritable and 
moveable, real and personal, for the benefit of his whole, 
just, and lawful creditors, 

Ry sect. 17. The interim manager is to take pos¬ 
session of the l>ankrupt’s whole estate and cfKx'ts, and of 

(’ 2 tlie 
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1824. die title deeds and instructions of liis estate; and die 
SioAWAY must, if retjuired, grant jiowers of attorney, or 

i^tinst ^ler dbeds necessary or proper ftir the recovery of his 
estate and clFects sifuate 14 i'oreign parts. 

By sect. 25. The bankrupt is required to exhibit n 
slate of his affairs, specifying the wliole estate and 
effects, ^ iieritable and moveable, real and {lersonal, 
wherever situate. 

By sect. 29. ^^’hen the nomination of a trustee has 
been approved, the court shall ordaip the bankrupt to 
execute proptr tlcods of conveyance, making oyer to the 
trustee his whole estate and effects, heritable and move- 
able, real and personal, wherever situate, with full powers 
of recovery and stile tor behoof of die creditors, and on 
refusal to dy so, .may be punished by imprisonment; 
.and whether such deals be executed «r not, the whole 
estate and effects, of whatever kind, and wherever situate, 
(in so far as may be consistent with the laws of other 
countries when the effects are out of Scotlandf) shall be 

a 

deemed to be vested in the trustee for behoof of the 
creditors! 

By secti 33. The bankrupt is to make oath, that tlie 
state of his affairs contains a full and true account of 
all his estate ,'md effects, heritable and moveable, real 

t 

.'ind [lersonal. 

By sect. 41. The trustee is to proceed to recover and 
* cqtivert into money the whole estate under his manage^ 
ment or power, whedicr at home or in foreign parts. 

By sect. 43. 5)aths of verify upon debts may be 
taken before any judge ordinary or justice of the })eace: 
and where any creditor is out of the kingdom of Great 
Britain and Jrelandf an oath of credulity by his agent, 
taken in the same manner, shall be sufficient. 

Upon 
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Upon the view of these clauses it is manifest, that 

all the property of the bankrupt of every kin’cL and 
wherever situate, is to be taken from him for payment 
of his debts; and that creditors, wherever resident, may 
prove their debts anti rcceiv^ their share f>f the estate. 

But this is not all: notices are re<Jiiired to be .given 
in the Ijondoti Gazefie^ as well as in the Edinbtfrgh 
Gazette, on iin})ortant occasions : as of the meetings to 
choose an interim manager and a trustee, sect. 16.: of 
tlie appointment of the trustee, and the two days ap¬ 
pointed for the public examination of the bankrupt upon 
the state of his affairs, sect. 32.: of meeting', of cre¬ 
ditors for dirwting a sale of remaining effects, and 
of the time of the sale, sect. .56.: of tl»e bankrupt’s ])e- 
titioii for his discharge, of which -thS court is to resume 

the consitleration at a diiftance of not less than tln ee 

• • 

months, sect. ffl.: and of a meeting after the cxj[)iration 
of three yeafs for the disjiosal of outstanding tifects, 
sect. 75. 

Now it ap)icars to us, that the legislature would not 
have re<|uired these notices unless it had becy intended 
that the discharge should operate upon English as well 
as Scoteh cralitors. No sufficient reason ha.s occurretl 
to us for giving the opimrtunity of inquiring into the 
aifairs and conduct of the bankrupt, and of objecting to 
his discharge, to ])ersoiis against wliom the discharge 
would be inojK'rative with reference to a proceeding in 
an English court. If it be said, that it wjis iutenSetl 
only to enable English creditors to |ake the benefit of 
the sequestmtion if they should so think fit, and to ob¬ 
ject to the discharge for the pUipose of retaining their 
right of suit in Scotland, this argument will contain nii 
acknowledgment that English creditors may have the 

C’ r> benefit 


. 1824 -. 

SiDAWAY 

ai’uifut 

Bay. 



22 


CASES IN TRINITY TERM 

1824. braefit of the sequ^tration; and then, it being clear that 
' the bankrupt is deprived of ah his property for the be- 

SlJlAWAY * 

vrunu licBt of. all his creclitors who choose to partake of the 
Hay. * . ' 

distribution of it, by an act of a legislature having 

authority over all parts of the United Kingdom, justice 
seems manifestly i‘b require that no one who may par¬ 
take of the benefit, should be allowed to sue the debtor, 
whose all has been thus given up, if by accident he may 
happen to meet with him in England, And, therefore, 
we think we ought not to narrow the effect of the lan¬ 
guage of the .sixty-first section, but to give to the phrase, 
“ all his debts,” the meaning usually and ordinarily be- 
lon^ng to those words. 

Several cases were quoted in the argument at the 
bar, which I wilUntfw proceed to notice^. Tlie cases 
of Smith V. Buchanap (a) add Pottei' V| Brcmn {Ij) arose 
upon ^isci^arges under the authorit^^ of American 
states, that" is, of legislatures not com})etcnt to bind 
the subjects of this country. Pedder v. M*Ma^er{c) 
arose on a discharge at Hamturgkt and came before 
the court on an application to discharge tiie bail and 
enter an (;;x:onerctur on the bail-piece, which of course 
would not be done if the effect of the discharge was doubt¬ 
ful. Quin V. Ketfe (d) came before the court first in 
the same way, and afterwards upon a plea which was 
bailly pleaded, and tiiere was no decision on the merits. 

, It was the case of an Irish certificate, and of a debt con¬ 
tracted in England while the defendant was residing 
here. Tlie case pf Jeffery v. M*Taggart^ which was lie- 
fore this Court in February 1817, on a motion for a new 
trial, arose, indcHNl, ujioh this act of the 54 G. 3. c, 137., 

biU 


(f’j 1 La»t, (.. 

8 T. R. fiOp. 


(0) Etnt, J24. 
('•/) 2 If. Jit. ssr,. 



23 


IN THIB Fifth Year of GKORGE IV. 

* * . * 

but the question was entirely different from the present. «|t 

was an action of assumpfit brought by the trustee under a 
Scotch sequestration in his own name. The demand Imd 
vested in the trustee under this statute, so far as by the 
law of this country it could do, but as the assignee of 
a chose in action cannot, by the cdsnmon law of this 
country, sue in his own name but must sue in the name 
of the assignor, and as this statute gives nO express 
power to tile trustee to sue in his own name, and tiie 
statute \Jac,c.\5. f. 13. does expressly give such a 
IHUver to the assignees under an Eiiglisk commission, 
it was cTecided tliat the action was not well brought in 
the name of the trustee. 

U])on this view' of tlie cases, it appears that no one 
of them contains a decision centtary to our present 
opinion, which is founded not u^ion any general pi'lu- 
ciple, but u]><>u the effect of the particular statute on 
which the defendant’s plea is framed. And fyr the 
reasons already mentioned, the judgment of the C'ourt 
is to be entered for*tho defendant. 

Judgment fur ihcjiiereiuhint. 


1 « 24 . 

SlOAWAT 

osahut 

Hay. 
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M*Giiecou agahist T^waites anti Aiiotlier. 


Declaration for 1TECLARATI6N charirecl, tliut the (lefendHiit nub* 
a libel purp^- ” 

ing to oomain 
an accoont of 
a proceeding 
which bad 
Ikken place bc- 
nre a magis¬ 
trate respecting 
• matter in 
which be was 
merely asked 
for advice, and 

not called upon request hIs lordship’s advice as to the, disposal of 
to act in Ids 
magisterial ca> 
paeity. The 
libel itself al¬ 
leged tbat^f.il. 
and C. J). 
stated the mat¬ 
ter charged to 
the magistrate, 
a great part of 
which was 
not action¬ 
able when 
spoken, but be¬ 
came so when 
written. Flea, 
that A. B. and • 

C, 2>. did go before the nugislraU- at.J make the statenu nt M.'t forilt in Uie libel, and that 
itconbunea a corrert account of the protei-c'.ugs iiefore die magistrate, and that die facts 
charged in it were true. The jury found that die matter-, coniaitied in the libel were not 
true, but that it contained a correct account of the proceedings which had taken place before 
the magistrate: Held, fir^t, that, as tlie matter bronglit liefore the luagistratv was nut 
hrowbt before him in his jndicial character, or in the diMrliorgc of hi« magi-tertal functions 
thewfcndAit could not justify the pohlicaf ion on die ground of its being a correct report 
of thc^oceedings which had taken iilace before the magistrate. 

Held, secondljt, tiiat it was no jusdficatkin diat die defendants, when they publiabed the 
libel, mentioned theWames of the parties who stated the matter of the libel to the m.igi.s- 
Irate, because as to part of the slanderous matter no octioii would lie against the party 
stated it to the magistrate; it had bi.>coiTie actionable merely from its having liecn poblisbed 
by fbe defendants in print, and therefore^ by stating tlte names of the persons from wbom 
th» beard it, they gave the plaintiff no right of action against them. 

Held, tbMIy, that, in order tn justify die rtipcadng of slander, it was necessary that the 
party repeating it should, at the time of n*pe.itiD{( it. offer Idintelf as a witness to prove the 
uttering d* the slander, and therefore dial, as the defemlatits did not slate that they thifm- 
aelves heard the slander uttered by A. li. and C. 1)., but merely stated t|^t A, B and C» lit 
bad satdjMV*! *hc plea was bad. 


lislietl tfie following Jibel in the Morning HeroM 
newspaper, in the shape of a report of certain pro¬ 
ceedings in the city of iMmlou, Mansion- Itottsr. Yes¬ 
terday Mr. Princt\ a common councilman, with Cap¬ 
tain Antrim^ ^of the ship waited uivin the 

lortl mayor elect (wlio sat liir the lord mayor) to 

a a f « « a • 

as 

three orphan children who had been brought on shore 

11 

under the following "nielancholy circumsUyices. C’ap- 
tain Antrim staicti, that on the 31st of Jti(o last 
lie sailed from Honduras, liefore he departed from 
that fettlement he consented to receive on Intard one of 
the families of the uuibrtunate Prats' settlers, the reni- 
nant of whom hatl sought the protection of the British 
authorities at IlouduraSi and had received all the suc¬ 


cour 



25 


IN iliE^FiFTii VEAa ov GEORGK IV. ‘ 

• • 

cour w})icb the governor had it in his power to givt 
them. The unfortunate creatures ^ho had survivecf the 
e^cts of their short residence at tlie desert swamp tb 
which they had l>een taken, were sent back by the dif* 
ferent vessels which sailed from Honduras, The fahiily 
which Captain Antrim consentetl to r^eive, consisted of 
Thomas Chalmers^ his wife and three children. The hus¬ 
band and wife when Received on board w^ere both ill with 
the fever, and died in the course of the passage. The cap¬ 
tain said he had landed the three orphans, whowere utterly 
flestitute, utj^oplar, and he now requested iiis lordship’s 
advice as to the best means of getting them provided for. 
The captain thdn handed in the following certilicate to 

his lordship.” The libel then set out a certificate of the 

0 

governor ofthat the jiersbns in question were 
received on lioar^ from motives of charity. It then stated 
some questions ^)ut by the lord mayor elect andiilie an¬ 
swers given to them, and the final advice of the^lorS mayor, 
that atpplication should be made to the parish officers to 
relieve the children. It then proceeded as follows. Mr. 
Prince obscrveil, that captain, in consequence of' his 
charity in receiving the poor emigrants, had himself 
caught the fever, and had narrowly escaped. He stated, 
that al)ovc 200 of the victims of delusion had returned 
from the Mosquito shore to Honduras in a state of utter 
destitution and of disease, which terminated the suffer¬ 
ings of a great part of them soon after. They must* 
have all died, but for the charily of tlie people, and 
autlioritics of Honduras. The poor oreatures had beefi 
led by McGregor to expect a land where they would 
live in tlie greatest plenty, where every tiling was floui- 
* ishing, and btit little labour would l>e required; it was 
mentioned to them, us a mark of the improvement of 

the 


1824. 
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182l>. dMS plac%, that a 6ne theatre had been establisfaetli 
and other establishments forrn^} indicative, not merely 

M«6aEnoli ... . 

ogoMtt of civilization and comfort, but of luxury. Captain 
Thwaieks. . . , . , , 

Antnm mentioned «a charge which the poor creatures 
hod preferred to him against M*Gregot'. Most of tliose 
who sailed fromTJLefth were poor {Kople, who had by 
their frugality saved small sums of money of from 
15L to 30/. M*C^egoy learned the property which 
die settlers had with them, and telling them that Scotch 
money would not pass at the sett]em<mt, persuaded 
them to give, it all up to him, and take his draughts Ibr 
the amount upon his bankers at Po^ais, The savings 
were all given up to him, and it is perhaps unnecessary 
to add, that the settlers on ihcir arrival at the houselc^ 
wilds of fuuifd that no such thing as a biuiking- 

house was in existci).ce. Captain Antrii$ regretted that he 
liad not arrived sooner, as another ship'^ad soiled, witli 
settlersTor die same place just before hts'airival, who he 
feared would also fall a sacrifice. He had thought it his 
duty to make the statement pubiiefy, that the poor might 
be put on their guard." Tlie 4 #econd count stated, as 
inducemeot, that ceitain {persons liad emigrated from 
Great Britain to Pot^ist nn the Mo^pUto Shore in 
America, witli the intention of forming a setdement there, 
and on dieir arrival at Poyais, the emigrants bad under¬ 
gone great sufferings from sickness, disease, and other 
• accidents, whereof some of the emigrants hod died, and 
many others had been thereby compelled to remove to 
Uondmus, and {j-om thence had returned to Great Bri- 
tain/ and diat shortly before die committing of the 
grievances by the defendants, in that and die following 
count mentioned, an application was made to the lord 
mayor eket of the city of London, at the Mansion-house, 

f) 


in 
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In Uie said dty, by certain person^ to wit, one Mr. 

Prince and one Captalii Antrim^ relative to cehaiQ 

% 

children of certain of the.^said emigrants; yef^ the de¬ 
fendants, farther contriving ^smd malidonsly intending, 
&C. The count ihesi set out, diat part of the libercon- 
tained in die first count, beginninj^ with the vfords, 
“ Mr. Prince observed, that the captain, in consequence 
of his charity, Stc.", The third coifnt was similar to the 
Inst, and set out that part of the libel be^nning with 
the words “ Captain Antrim mentioned a charge,” &c. 
Plea, first, aiot guilty; secondly, to thcAvhole declar¬ 
ation, that on the 13th Ociobct' 1823, at the Mansioti- 
hmse, &C., one Mr. Prince^ a common councilman, with 
Captain JosJtna Atitrim^ of the ship Uaydi, did wait 
upon the Iqfd mayor of the said* city oi London elect, 
who sat for the Iprd mayor* to request his lordship's ad¬ 
vice as to the disposal of three orphan children, who had 
been brought*on shore, as stated in the said supposed 
libels ; and tlic said Joshua, on that occasion, then and 
there did make such statements, and mention such 
charge, circumstances,amattcrs, and things, and hap<l to 
his lordship such certificate as in die said supposed 
libels are r^^iiectively mentioned; and the said lord 
mayor elect did then anti there ask such questions, and 
made such statements, as in the said supposed libels arc 
also in that behalf mentioned, to which questions sucli 
answer was given as therein is mentioned; anti the saith 
Mr. Prince did also make such observations as therein 
are mentioned; and the said reportvin the said news- 
jMiper was and is a true, fair, and correct account of die 
said proceetlings before the said lord ma 3 ror elect, anti 
what took place on that occasion, and the several facts 
and circiunstanccs therein detailed and adverted to art' 

likewise 
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likewise true; and the said report contains no false or 

I* 

uptime statement or ^allegation* whatever, wherefore the 
defendant published, «kc. ^ifd plea, that the report 
or account in the said heW^^fier, of the said proceed¬ 
ings*'at the said Mansion-house, whereof the said sup¬ 
posed libels in the declaration mentioned were and are 
composed, was and is a true, fair, and correct report and 
account'of tlie said proceedings, and which proceedings 
did actuiilly txike place at the. said Mansion-Chouse, as is 
stated in the said supposed libels, to wit, at, &c. Fourth 

plea, that tlu^ several matters and thing<s^ in tlie libels 

$ 

contained were and are true in fact. There then fol¬ 
lowed pJe.'is similar to the two last, pl(?:ided separately, 
to the Arst and second counts of tlie declaration; and 
rejilicatioi), &c. dc iiTJuria suA. 

At the trial befori^y/Mo//*C. .1., at tl^p Ijomion sittings 
after la^t Michaelmas term, the jury found that the liliel 
did oontAin a true, fair, aiul correct report of the proccetl- 
ings whicli had taken place belbrc the lord mayor elect, 
but that the hicts stated in the libels were not true. In 
last Ililari/ term tiic plaintilf iiad obtained a ruhi nisi for 
lilxjrty to gnter up judgment, notwithstanding the ver¬ 
dict found for the defendant upon those pleas, winch al¬ 
leged that the contained a true account of the pro¬ 
ceedings before the lord mayor. 

• Scarlet and E. Laisces now' shewed cause against the 
rule. The circiitn.stance (iiscloscd in the plea found 
for the defendants, that the publication was a correct 
account of proceedings which took place before a ma¬ 
gistrate, is an an.swer to* the action. It rebuts the pre¬ 
sumption of malice, which, in ordinary case.s, arises 
from tlie publict^iijn of any matter injurious to the 
reputation #f anot|er, and, upon that ground it has Iieeii 

I held 
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)i4ld lawful to publish the proceedings of courts qf jus¬ 
tice, even though they contain naiitter injurious to the 
feelings of individuals. v. Wright (a), Ourrie v, 
Walter»(d)^ Assuming tliil ij^e magistrate had no juris- 
diction over the subject-matter brought before him, and 
that the question is to be considered ns if the matter 
had been communicated to the lord mayor elect in his 
pi'ivatc diaracter in*the presence of the defendants; still 
this publication is {ustiiiabic within the rule laid down 
in Lord No)ihamjiton*ii case (r), because the defendants, 
at the tiine»of publishing the slander, mentioned the 
name of the person from whoni tliey fieard it. 

DcnmaUf T\ Pollock^ and P. V. likhurds contrk. The 

• • * 

question as to the right of publishing jud^ial proceed- 

• 

iiigs does not arise. 'I'he lord mayor elect was not 

sitting in a judicial capacity, or enquiring into any 

• • • 

matter over which lie had jurisdictitm as a niagiArate. 

But even if the matter had Ix-en within liis jurisdiction, 

• *' 

the defendants woiiii! not have been justified in pub¬ 
lishing what passc<l, as it was a mere cx jtirte^pro- 
cceding, Jie.v v. Fisher, {d) And if this is <0 be con¬ 
sidered as a case where the slanderous matter was 
first stated in the presence of the del^gndants to the 
lord mayor elect in his private character, tlien the de¬ 
fendants were not justified in publishing it in writing or 
print, although at the time of the publication they staged* 
the name of the person from whom they heard it; be¬ 
cause, with respect to a great jiiirt of the matter pub¬ 
lished by them, they give the plaintifl’ n«) right of action 
against any other person. With respect to all that 

('A) 1 Bos. ^ Pul. 

(«/) 2 Cnmpb, jC". 
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part whidi charges Uie platntiiF with having deltided Oie 
persons who emigrat^i, no actfon would He against the 
person \/ho merdy uttered iti.f laut it became aclionabte 
when reduced into wridng^l^nty and that was the 
of the defendants. It may evoi be questionable^ whether 
any action would be maintainable against th€ ori^nal ut- 
tecer of the other words, which charges die plaintiif with 
having, by false pretences, got possession of the money 
of the emigrants; for unless they import tliat the li’aud 
was committed in this country they do not charge an of¬ 
fence within the statute 30 G. 2. c, 24. It is quite clear, 
however, tliat as to tlie other part of the slander no 
action would be maintainable against Che parties who 
uttered iu Now, in Lord Nortifmmptm*^ case, the 
naming of the original autlior of the slajruler is con¬ 
sidered a justification for Uie |ierson»who I'epeats it, 
because tlie party repeating it thereby gives the party 
slanderetl a riglit of action against another person. 
That reason does not apply here, and therefore this 
cose does nut tail within that rule: besides, it is quite 
dear tlmt an action is maintainable against a person 
who fnaliciously repeats slander, although he names his 
antlior at the lime. Maitland v, Goldney. (a) ITie jury, 
by their verdict, have found that the defendants piilv* 
lished maliciously, llesides, here the )il)cl does not pro¬ 
fess to give the evidence verbatim, but a mere summary 
«cf ^ case. That is not a justifiable publication, /.tws 
V. Waller, {b,) 


Abbott C. J« I am of opinion, thjrt the rule for en¬ 
tering tlie judgment for the plaintiff, notwithstumling 


(a) 2jEas(,42$. 


(A) ■» fl, <s- A, aur,. 


the 
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ibei verdict found tor the de^dants on some o| the 
isnies, ought to be made dbsolut^ My judgment in 
Rua case is ibunded ei^ii^y upon tbe matters* stated 
upon the record. It do^^'^jj^t* appear by the record 
that the libel gives an account of any thing whicRtook 
place before the magistrate, whibt he was acdng id his 
judicial character, or even in the discharge of his nmgis- 
ierial functions. Th^ question, therefore, docs not neces¬ 
sarily arise in this case, whether it be lawful to publish a 
correct report of jaroceedings winch take place in the 
course of a judicial enquiry, or even of any enquiry Ixjfore 
a magistrate acting in the discharge of his official duty. 
The allegation Ih tbe libel is, that an application was 
made to the magistrate, sitting for the lord mayor, for his 
advice as to t|;)e disposal of some d:^han c}^tidren; but 
the libel itself prcceeds to state matter which goes fur be¬ 
yond what any application of that kind would worraiit. 
It cliarges the* plaintiff' with having deceived the Iver¬ 
sons whom he had induced to emigrate, and with having, 
by false pretences, got possession of all their money. 
Assuming tliat the parties who originally uttei'Cil ^ns 
slander might be justified by the occasion and purpose 
with respect to which it was utterctl, it by no means 
follows that these defendants would be justified in repub- 
lisliing the slander so unnecessarily uttered, on the grouml 
that their publication was only a true, fair, and correct 
re^vort of what had taken place; for it is by no means 
true that tlie publication of every matter which passes 
even in a court of justice, however trulj' represented, is, 
under all circumstances and with whatever motive pub¬ 
lished, justifiable. It has been said, however, that this 
is a privileged publication ; because the defendants only 
professed to repent that which they heard anoi her person 
say, and they name that person at the tim#^vhen they 

repeat 
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i^ep^t it, and that this case fitlls within the rule laid 
do>^i in JLord Nortf^mpton's case. Now it is to be ob- 
sei'ved that that was a case of oral slander: this is the case 
oi' slander reduced <nto wi-idiig or print by tiie act of the 
defendants. It is thereby rendered more injurious, and 
part* of it has thereby become Inctionable, which before was 

not so. There may, therefore, be a material tiistincliou in 

« 

this respect between merely re[>eatjng slander and pub* 

lishing it in writing or print. 1 do not mean, however, to 

pronounce any decided opinion upon that point, because, 

adiuitling tlte law to be correct, as laid dowjt in Lord 

« 

Sort/tampton's Ciise, in its fullc.'.t extent, and assuming 
that it applies to written as well as to orftl slander, 1 think 
that this c:isc does not fall witiiin it. 'I'he rule tiiere 
stated is thjs: iT/. S. publish that Ije hath heard 
,/. >V. say that J. G, was a fraitor or ddef, in an action 
on the case, if tlie truth be so, he may justify. But if 
J. if. ptlltlisli that he hath heard generally, without a 
certain author, tiiat J. ii. was a tratti>r or thieli there 
an action on the case iielli against J. N., for this, tliat he 
hat|^ ntJt given to the party aggrieved any cause of 
action aiimmt uno Lut aiiniv.^t /itiitself 'u:/io the 

•vcords." N{>w, this case liills short t>f the rule tliere laid 
down in two j^mniculars; the tirsi is, that with res}:>ect 
to a considerable part of the matter published no action 
would be maintainable against the party who uttered it. 

• I^aliude to that part which charges the plaintifl' with 
having, by false representations. Induced the |>ersons 
alluded to to emigrate. It is perfectly clear, that if tlic 
words published by the deiendants hud only been spoken 
no action would be maintainable in respect of them, 
unless the plaintifi* could shew that he had thereby sus* 
tained a special damage. The other particular ui which 
this case foils short of the rule laid down in Lord .Vw7A- 

ampiou'i 
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ampion*s case is, that iiere the defendants do not|»fier 
thcanselves as witnesses to prove uttering of Ihe 
words. The rule is, that ** if J, publish that A£*heard 
J» N, say.” In that case (^rs himself as a winie^ 
to prove that J. N. did utter the slander; but here the 
defendants do not say that* they heard' Captain Jn£rim. 
rq>eat the slander, and, therefore, they do not offer 
themselves as witnes$cs, and do not bring themselves 
within the rule laid down in Lord Northampton's case. 
I am of opinion, therefore, that it is no answer to the 
action tliat the matter published by tlie defendants was 
a correct report of what actually took place in the pre¬ 
sence of the magistrate, inasmuch as it appears that he 
^vas not then called upon to act eitlier in a judicial or 

a 

magisterial cajiacity; and, secondly, that tliisjs not a pri¬ 
vileged publicatioi), on the ground that tlte defendants, 
at the time of publication, named the party who origin¬ 
ally uttered the* slander. The rule for entering* judg¬ 
ment for the plaintiff, uon-obstantc veredicto, must bo 
made absolute. 
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Bayley J. I'hcre is a great distinction beiveen cy-al* 
Wldcwrittiim slamler. No action is maintainable for 
words spoken, uitless they impute to a man a crime for 
whmh. he is punishable by law', or that he has an infec¬ 
tious disorder; or unless they are spoken of him in his 
office, profession, or business. But an action is main¬ 
tainable for slander either written or printed, providwl. 
the tendency of it be to bring a man into hatred, con¬ 
tempt, or ridicule. Nows here, the report of the mat¬ 
ter s^ted by Captain Antrim is calculated to bring .the 
plaintiff’ into hatred; it is, therefore, actionable when 
reduced into writing. I'he greater part of the nmttec 
V.OJ+ III. D charged. 
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chained, if merely s{K>kai, would give no cause of ae^ 
ti<m to the plaintiff/ and it may be questionable wiie» 
ther any actbn could be mmntaiiiable even in respect 
of that part which*ckarg^s tlte plaintiff with having ob* 
toincd the money of the emigrants, under false pre¬ 
tences, for unless they werl defrauded of the money in 
this kingdom it would not be a case widnn the statute 

t 

of the 30 G, 2. c. 24.; ami Uicre being no false token, 
it would not be an offence at common law. This, there¬ 


fore, may be considered as a case where either wbdiiy 
<Nr in part tke matter cluu’ged l>ecaiuc actionable, from 
the circumstance of its having lieeii written or printed 
by dpiget of the defendants, and, thertifore, if tiie fdain- 
,ij|||j^fmnot maintain this action against the defendants 
%e has no^remedy* whatever. According to the rule 
laid down in Lord*AVMo*«p/on’s ca^ the party is ex- 
cuseds because, by naming the {>crsou from whom he 
he&rd the slander, he gives the party slandered an ac¬ 


tion against anotlier; but here the defendants gave tlie 

« 

l^intiff no action against any <Hher person. The rea- 
sop of the rule does not apply to tlie present cai^;^ This 


being a^pse,. therefore, where the matter published by 
the defendants is actionable, and no action can be main¬ 


tained in respect of a part, if not in rcs{>ect of the whole, 
against any other person, it follows that it must be 
maintainable against the defendaiits, or otherwise the 
* jdiuntiff would be without any remedy^ 


Holbovo J.« 1 am also of (^pinion that the plaintiff 
is stilled to judgment, notwithstanding the verdict 
fonnd for the defendant on some oi the issues, for 
that figdisg does nel;, afford any answer to the action. 
The count alldg^ lhat die defendants, malidouskf hi- 

21 tending 
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tending to injure the character of’ the plaintiff, 4 iub> 

Ksbed the libel. The pleas states that that libel ^n- 
tains a true account of some proceedings which took 
place before the lord mayor ^ct. *But it appears by 
the libel, that those proceedings were not in any Way 
connected with the judicial or magisterial charact^ of 
the lord mayor elect. The jury have found their 
verdict on the other, issues, that the facts stated in the 
libel were untrue. The question therefore is, whether a 
p^on falsely and maliciously publishing matter, (for after 
verdict it must be taken to have l>een done maliciously,) 
is justified in so doing because it is a correct account of 
what was said by Others. 1 nni of opinion that sucl^pien 
is no answer to the action. It gives no^ground of 
against any ot^er person. It does not state w^o heard the 
slander repeated. It therefore gives tl»e plaintiff no means 
of establishing by evident^e his right of action {gainst 

• a 

another. Part of the matter alleged would not be action- 
aide at all if the words were only spoken, unless there were 
s{ieciid damage. It comes to this, if Mr. Prince and 

V. 

Captkhft Antrim had, themselves, caused the mattbr tojbe 
printed, an action might be maintained agaiQst them ; but 
they only made an ora! statement before the lord mayor, 
and that is not actionable. But it has bei^ printed by 
another, and he says, that he is not liable to an action, 
because at the time diat he printed it he disclosed in the 
publication itself the name of the person from whom 
heard it; but if the action be not maintainable against 
hhn, the psur^ of whom the dander ha» been publidied 
in a manner which the law considers injurious, will 
have no remedy against any person. In Maitland v. 
GolAky, the dedaradofi contained a charge against the 
defendants, liMI diey published the slander with the 
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knowledge that the person who had originally uttered it- 
was'satisfied that it pras untrue. The defendants justv 
Red,, by shewing that they had named the original 
author at the time when tl^ey published the slander; and 
Lord EUail)orough said) ** that the fact of such previous 
uttering was inercfy used by the defendants as a pretence 
for publishing the some slander; that shews malice in 
the defendants, and an injury to the plaintifls.” The 
opinion of that learned Judge was, that an action would 
lie against a person who ^repeated slander, 

even though *110 named his author at the time. Now, in 
this case the jury by their verdict found that the de¬ 
fended published the slander malicioftsiy; and, there¬ 
for^ bur decision in this case accords with the opinion 

'i' ' • •• 

of Lord FJJ^'nlwmigh. I'or these reasojiis, I am of 
opinion that tlie plaintift’ i* entitled to recover in this 
action^ 


Litttj-.dale J. T am of the same opinion. I think 
that the lord mayor elect hatf no legal authority to in- 
qu^e iifto the matter brought before him by CajUahi 
Antrim . ihat^e w'as not then exercising his office of a 
magistrate; and tliat this case is to be consitieretl in 
the same ligh^ as if the communication hatl been made 
to him in his private room. It is unnecessarv', there¬ 
fore, to decide in this case, wliether the defendants 
* would have been justified in publishing this matter 
in a newspaper, if it had contained a correct rc{K>rt 
of a proceeding* which had taken place before a ma¬ 
gistrate acting in a judicial dipacity. But the question 
ii^ whether a person hearing slanderous matter utteral 
i» private company, may cause that matter to be written, 
printed, am! pubitsned, provided that he, at the same 

time, 
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time, state the name of the person from whom he beard 

« 

^ Now, if the law os id the repetition of oral slander 
'were to be propounded for the hrst time to day, the 
propriety of the rule laid doi^'in Eord 
case might perhaps admit of some doubt. It is suffi¬ 
cient, however, J,o say that this case dhes not fall within 
that rule. If the slanderous matter published con¬ 
stitute a civil injury,^eidicr from the nature of the matter 
charged, or from the manner in which it is published, 
it is cj[uitc clear that the party injured must have an 
action against some person, li^ therefore,, the plaintiff 
in this action cannot have an action against tlie relator 
of the slander, lie must have one against tiie pens^ who 
subsequently {iriuted and published it. Now, hertfit is 
evident, that in resiiect of part of the slanderous matte'f 
charged, no action would litf against the relator, because 
the words UienTselves were not actionable. As, to the 
otlier part, it may be doubtful whether any action could 
be maintained. It being clear, however, that no action 
would lie against the original relator as to part, it i'uUqws 
as a necessary consequence, that as to that part it must 
lie against the party who printed and published it, for 
otlnerwise tire party injured will be without any remedy. 

Rule absolute. 
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juw^sld. Dyer and Another against Pearson, Price, and 

Clay. 


^.employed n^ROVEll for ten l)a«:s ot'wool. Plea, not ijuilty. At 
to'import goods ^'6 before Abbott C. J., at the London sitdngs 

Micbarlmns term, the following ap]>carcd to bfe 

ihc plaintiffs resided at Woottmi 

who resided in iffi(f(jj-f t Gloucestershire. The defendants, Pcariudt 

mitted to and‘PnVe, were warehouse-keepers, and the defendant 

who resided in * 

the country, the Clttuw&s a woollcn draiHir, and all the defendants resided 
invoice, but de¬ 
livered the biJi in London, In Xovmher 1823, the plaintiffs directed one 

warehouse- SwfM, who glso re^ed in Ijmdm, to in^jwrt for them 

to^d'iegoods ffoirn Germany^ thirty bags of wool. Smith ortlered the 

war^us^. Smissen and Cfo. nierchiints in that country. 

In the ware- rcouircd, that lK‘forc the bills of lading should be de- 

books they wen bvered to Smithy bills drawn by them for the amount of the 

deacribed as the ^ • 

property of u. wools should be acceptod by a banker in London. In 

lading the coi)^equfence of this the plaintiffs procured Esdaik and 

bTaenvered^to Co., bankers in London, to accept bills for the amount. 

lhi}T«or°h!s”^ The thirty bags of wool arrived in December 182Si 

accompanied witli a letter of advice, covering the bill of 

by tbeahipiw ^nd invoice. Smith transmitted the invoice to 

in blank. JD. o 

had no autho- tl^c plaintiffs. By the bill of lading, the wool was made 
rity from -d. to ' ’’ ” . 

the good*,* deliverable to order or as.signs, and it was indorsed by 

but after they * , 

had been stand- Van Smisscn and Co. in blank. Smith delivered ^it to 

S*he ware!*”^ the defendants, Pea> son and Price, to enable them to 

house-keeper's 

tiooks nearly five months, B. sold them; Held, in an action of trover brought by J, against 
the purchasm, that upon these facts the jury dught to have been directed that jI. was en¬ 
titled to recover, tnastnueb as B, had no authority to m.‘II, or at least that it ouglit to have 
been submitted as a question of fact to the jury, whether A. had by his conduct enabled If, 
bimsclf out to the world, as having the property as well as the possession of the goods. 

enter 
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enter and warehouse the wool. Smith had no authority 
from the {^ntifTs to sell the wools, but he procured 
the deiendantSy Pearson and Price^ to advance t^e sums 
payable for the duties, and afterwa^ at their request, 
one Squires advanced a further sum of 200L on the se¬ 
curity of the wopl. The wool was entered in the books 
of Pearson and Price as the property of Smith, and he 
transmitted twenty bag^ to the plaintilfs. In Mdy 1823, 
Claif purchased the ten bags in question, of Smith, for 
579/. At that time the bill of lading remained in the 
}x>ssession of Pearson and Price, and thq sum due to 
them in r^pect of the duties and other charges amminted 
to 328/. 1 Is. ^(l.f which, with the sum of 200/. due to 
Squires, amounted altogether to 5281. 11s. 4>d.; and Uiat 

sum Claij, by order of Smith, paid to Peamm and Price, 

• ^ 
and the remaining 51/. he* paid to Smith, In August, 

the plaintiffs ciuiined tlie ten bags of w'ool of J^carson 
and Price, and they, after notice of the plaintiff % claim, 
delivered the same to the defendant Cia^, Before the 
commencement of the action, the plaintiils tendered to 
Pearsofi and Price the amount of the charges due to 
tliem, and denuindeil the wool from all the deftmdants, 
which they refused to deliver. Upon these facts the 
Lord Chief Justice told the jury, that if a man takes 
upon himself to purchase from another under circum¬ 
stances which ouglit to excite his suspicion, and to have 
induced him to distrust the authority of the person selling, 
such^ purchaser could not hold the property if it after¬ 
wards turned out that the person from^whom he bought 
had no authority to sell ;^and he left it to the jury to 
say, whetlier C/qy had purchased under circumstances 
which would induce a reasonable, prudent, and cautious 
man to believe that Smith, of whom he purchased, had 

D ^ authority 
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auSiortty to seU. If they thought that he had purcliaseil 
under such circumstances, thby were to fiml for the 
plaintiS t if otherwise, for the defendants. A verdict 
having been found ^thc -ckfendants, in Hilary term last 
the present Attorney-General (then Solicitor-General) 
obtamed a rule ni&i for a new trial. He ^intended that 
the true question which ought to have been submitted to 
the jury was, whether the purciiaser was led by any n^li- 
gence on the part of the plaintids to suppose that Simth 
was the real owner of the goods; for the general principle 
was, that an agent could not bind his principal beyond the 
scope of bis autliority, and for dial reason, a factor having 
authtnity to sell, could not bind his., principal by a 
pledge. Therefore, the true question in this case was, 
whether ^mltk had an}' authority, express or implml, to 
sell. It was clear that he* had no express authori^', 
and then the only (jueslion was, whether tlie PlaintiiT 
had jeft ihe pro}>erty in the possession of Smith, under 
circumstances from which the law would imply that he 
had authourity to sell. Thus hii dickering v. Btisk{a), 
the law did imply such nutliority. There the purchaser 
of hemp, l^ing at wlmr& in Ijondon, had, at the time of 
his purchase, the hemp transferred In tJie wharfinger^s 
books in the name of the broker who effected the pur¬ 
chase for him,* and whose ordinary business was to buy 
and sell hemp: and this was held to give the broker an 
, impli^ authority to sell it. Here, there were no dreum- 
stimces from which such on authority could be implied; 
Uie original invoice was in the hands of the plaintiffs. 
There was no evidence that Smith was in the habit of buy¬ 
ing and sdlling wool, and all the circumstances werecon- 




sistent 
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sistent witli the &ct of his being a mere ag^nt^ having au¬ 
thority to receive and traAsmit the^oods to the country. 
An authority to sell, was not to be implied from }iis pos¬ 
session of the bill of lading; that gave him no title, for, 
by it the goods were to be delivered untif the order of 
the shipper or his assigns, and it wastindorsed in blank 
by the shipper. Besides, it was necessary that the bill 
of lading should remain in his possession, for the pur- 
pose of enabling him to get possession of tlie goods, and 
to have them warehoused. 
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Scarlefi and F, Pollock now shewed cause. It may 

be conceded, as.a general propi^ition, that a principal is 
bound by his iigcnt only when he acts within the scope 
of his authority, but ilie case of PiokeHi^ v. Bmk shews 
that such an authority may be implied from circumstances. 
Now here, there are circumstances from which such an 
iinpUcation arises; for the plaintiffs suflfered ^Smi^h to 
import the goods in his own name, and to appear to the 
world as the owner, from the month of December until 
the mondi of May^ for during that dme tbeywe^e entered 

in the books of Pearson and Price as the property of 

• • 

Smith, and the bill of lading remained in the possession 
of him or his agent; and altliough his name did not 
appear upon the face of it, yet, as the* goods were to 
be delivered to the order of the shipper or his assigns, 
and as tlie indorsement was in blank, they were de-^ 
live|able to Smtih, who was the beai’cr. The plaintfils, 
therefore, enabled Smilb to appear to the world as Uie 
owner df the wool, and that being so, they were Ixiund 
by the sale. 


The 
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The Atimuy^Genevah contra, was stopped die 

Coofl 

Abboti' C. J. We ail think thei'e ouirht to be a new 
trial in this cftse. The question which 1 left to the con* 
sideratkm of the jAry does not appear to me to have eii* 
braced the whole case. The general rule of the law of 
Estgland is, that a man who has no authority to sell, 

I 

camiot, by making a sale, transfer the property to ai|i 
other. I'here is one exception to diet rule, viz. die 
case of sales in market ovjrl. This was not a sale 

a 

in market overt, and therefore does not lad within 

die excepdon. Now this being the .rule of law, 1 

ought ekhcr to have told the jury, Uiat even if dtere 

was an unsuspicithis •purchase by the defendants, yet 

as Smith lioJ no authori^* to sell, diey should find 

their verdict fertile plaintilTs; or 1 should have led it to 

the jpry<o say, whedicr the plainti(E> lutd'by tlielr own 

conduct enabfed Smith to hold himself ferdi to the world 

as having not the possession only, but the prqiertyi 

fer if th^ real owner of goods sufier another to have 

poss^Lon of his property, and of those documents 
« 

which are the indicia of property, tiieii perha{)s a sale 
by such a person would bind the true owner. That 
would be the most favorable way of putting the case fer 
the defendant; and that question, if it arises ujxm the 
evidence, ought to have been submitted to die jury. It 
is Vinnecessary to consider what would be the effect of 
the evidence upon diat question. The rule for a new 
trial must be made absolute. 


Rule absolute. 
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Buuwood agai'^st Fi^lton. 

^SSUMPSIT for work and money bad and 

received, money paid, &c. Plea, general issue. At 
ibe trial before Abbott C. J., at the sittings after^asl Afi* 
chaelmas term, it appeared that the plaintiff was a mes¬ 
senger, under a ccanmission of bankruptcy, issued against 
one JFarquhcuson* and that^ ti>e defendant,was the sole 
assignee under that commission. The plaintiff claimed 
11^, being 85Z. for fees due to the plaintiff as m^sexk~ 
ger, before the choice of the assignee, and 28/. for similar 
fees, which had accrued due subsequent to the appmnt- 
ment of' the assignee* The latter sum the defendant 
paid into court.* A letter by the defendant's attorney to 
tlft attorney of the {'daintiff was given in evidence^ and 
it was contended, that it contained an express promise 
to pay the sum du£ to the plaintiffs, when sufficient 
fuuds should be collected. The Court were ultimately 
of ofunion tlmt it did not amount to such a promise? As 
the question turned entirely on the terms (ff the letter, 
it is unnecessary to state the argument or decision upon 
it. But it was furtlier objected, first, tliat the ossi^iee 
iff a bankrupt was not lialde to the messenger fbr 
any costs incurred b^e the choice of assignees; be-, 
cause, by the 5 G. 2. c. SO. 5.25., the petitioning cre¬ 
ditor is to pay all costs and expences of suing fortit 
and prosecuting a commission until the assignees are 
chosen; he is, therefore, personally bound to pay the 
messenger. The Lord Chief Justice reserved the point, 
and a verdict was taken for the plaintiff, with liberty to 

the 


*$ 

16241 


June 


Tlic assignee of 
a bankru{>t is 
not liable to 
the messenger 
under the com* 
nussion for fees 
due to him be¬ 
fore die chdee 
of the assignee. 
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• ® ^ ^ 

Xl8iS^ the defendaat to move to enter a nonsuit. A rule nisi 

for Uiat purpose having been obtained by Marryat in 
last term. 


^ 4 * 

j4rchbold ndw shewed cause, and contended, that as 
Uie assignee had tnoney in his hands, applicable to the 
payment of the debt due, he was responsible in the pre¬ 
sent action. The petitioning creditor was liable, at all 
events, to pay the messenger; but if he were to ab¬ 
scond, surely the messenger might recover against the 
assignee who^has in his hands tlie funds applicable to 
the payment of the debt. Here, too, the di^fendant, 
after his a|>pointment as assignee, continual to employ 
the plaintiflj and tlierefore he is personally liable for the 
work done. Tatn'^v.^Heys. (a) 

# » 

Abbott C. J. I am of opinion thatf tlie rule for a 
nonspit ought to be made absolute. By the stat. 5 G.€. 

30. s. 25. it is enacted, that the creditor who shall 
petition for and obtain any commissibn of bankrupt, shall 
be and is^hereby obliged, at his own costs and expences, 
to she forth and prosecute the same, until an Assignee 
shall be chosen of such bankrupt’s effects,” and tlien 
the commissioners are directed, at the meeting for the 
choice of the hssignees, to ascertain the costs, and to 
order the assignees to pay the petitioning creditor such 
^costs out of the bankrupt’s estate. It is clear, therc- 
foit, that an assignee is not liable by law to the messen¬ 
ger, in respect of fees due to him antecedent to the 
choice of the assignee. Bui the jietitioiiiiig creditor is 
personally iiublc lor such fees, and the statute points 


(•I; J Slmkic, 1*7 S. 


out 
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out the mode ill which his expences are to be^paid. 
That being so, we are of opinion^tbat the defendafit is 
not liable to pay to the messenger any i^s*due to 
him before the former was cho^n assignee; and there¬ 
fore, the rule for entering a nonsuit rnust be made 
absolute. ' • 

Rule absolute. 


US 

Btmwotm 

, FxLVDllik 


OoRGifiR against Mievjlle and Another, 


June ‘hi. 


''J^^ROVER foi;a Prussian bond. Plea, not guilty. At 
tile trial before AUjUt C. J., at the Lomlm sittings 
after last Michaelmas term, it appqgjred, that the bond in 
tjuestion had been deposit,cd by the plhintifF in tlie 
hands of Messie! Agassiz and Co., to hold for the benefit 
of the plaintiH^ and receive the interest upon i^.* Agas~ 
siz and Co. being in want of motiey, pledged the bond 
to tlie defendants. *By.the bond, the King of Prussia 
declared himself and his successors bound to evety j>crson 
who should^ for the time being be the holder ef the hind, 
for the payment of tlie principal and intefest, in the 
manner there pointed out. It was furtlier proved, that 
bonds of this description were sold in die market, and 


Where a 
foreign prince 
gave twnds, 
whereby be tie- 
dared himself 
and his succes¬ 
sors bound to 
every person 
wlio should for 
the time bemg 
be the holders 
of the bonds/or 
Uic payment of • 
the principal 
and interest in 
a certain man. 
ncr : Held, 
that the pro¬ 
perty ill those 
instruments 
passed by de¬ 
livery as the 
property in 
bank notes, ex- 


possed from liand to hand daily, like cKcIiequer bills, at 
a variable price, according to the state of tlie market. 
Upon these facts Uic Lord C. J. was clearly of opinion,* 
that this bond might be pledged to any person who did 
not know that the person pledging it was not the real 
owner, and he directed the jury to find a verdict for the 
defendants, unless tliey tliought that the defendants knew 

•on who did not know tlrat the pnrly pledging was not 


chequer hills, 
or bills of ex. 
change, gpyable 
to bearer; «>d 
that, conse¬ 
quently, an 
agent in whose 
hands such a 
bond was placed 
for a special 
purpose, might 
confer a good 
title by pledg¬ 
ing it to a per- 
the real owner. 


that • 
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that MfiKsm. Jgamz and Co. were not the aamenn ^ 
bond at the time when they d^’ostted it hi diar hands. 
The Jury having Ibund a verdict for the* defendmitS) a 
rule nisi for a new tcial obtained in last/iiiAn^^ tcrin» 

and BOW * 

. t 


Scarleiti Manyat, Gurney^ and F, Pollock shewed cause, 

and codtended, that a bond of this description being 

payable to bearer, and the subject of sale like exchequer 

bills, the property in it passed by delivery, and therefore, 

< 

like bank notes or bills of exchange indorsed in blank, 
might be pledged by any person holding it in character 
of agent; and tliey cited MiW'r v. Race (a), Grant v. 
Vanghan (6), Peacock v. Rhodes {c)y Collins v. Martin {d)y 
Wookey V, Pole, (r) 

4 


The ^Imncy-Gcncral and J). F. Jones, contra. This 
case /alls’ rather within Glyii v. Bakei- {/), in wliich it 
was held, that the property in an India bond did not 
pass by delivery. The principal ground upon which 
bank notes, bills of exchange indorsed in blank, and 
exche(}uer bills have been held to pass by deliveiy, is, 
that such instruments constitute a part of the circulat¬ 
ing medium of the country, which would he materially 
impeded if they could be followed. That reason does 
not apply to a security of a foreign state. 

« 

Abbott C. J. I tliink that this rule must l>e dis¬ 
charged. This in^trament, in its form, is an acknow- 
ledgmcmt by the King of Prussia, that the sum men- 


{/>) 5 JSurr, 1516. 

(d} 1 JBo$.J^Pvl.64S. 
if) lS£aa,S09, 


(«) 1 Surr, 452. 
(c) J)img»63Z. 
(<') 
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tioned in bond is (Jim to every person wbojdiall for 
the time bdng be the holder of it; and the prind^ 
and interest is payable in a certain mode, and .at Oer- 
tain periods roen^oned in the b^nd.« It is, dmrelbre, in 
its nature precisely analogous to a bank*note payshle 
to bearer, or to a bill of exchange indorsed in blank. 
Being an instrumont, therefore, of the same description, 
it must be subject to the same rule of lavr, tHat who¬ 
ever is the holdm' of it, has power to give dUe to any 
person honestly acquiring it. It is distinguishable from 
tlie case of Qlyn v. Bakery because there it did not ap¬ 
pear that India Ijonds were m^otiable, and no other 
person could hawe sued on them but the obligee. Here, 
on the contrary, the bond is payable to the bearer, and 
it was proved at the trial thot Imifds of tjiis description 
were negotiated Jike excheipier billg. ’ 

' Rule discjiai*]^!. 
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The King against The Bishop of Peterborough. 


'’PHIS was a rule calling upon the bishop of Peters A curate can- 
JL 1 . .■ » ***** 

borough to shew cause why a writ of prohibition benefit of a 

should not issue, to prohibit him from proceeding to mSSn fo^ 

issue a sequestration upon a monition issued by him Sl*LS^'aswg”n- 

against Charles Wetherelly clerk, on behalf of S. 5. 

derk. Cause was shewn against the rule in last MichaeU 


term by JMthidale* and at the sitdngs after Poster incumbent 

^ an resident 

term by Mdenon and C. £. Z/nr, and the rule was sup-'on bis benefice, 

and discharging 

ported by Denman and Twiss, The &ct5 and arguments the duties | 
are so ftiUy stated and commented on in the judgment, 
that it has been diotight expedient to omit them here. 

The 
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The jwigment of the Court was ddit^^r^ Sn the eourso 
of tllis term by ^ 

Abbott C. J. This was an application for a pro¬ 
hibition to stay the.proc*^ings on a ignition issued i^ 
the bishop to* the Rev. Mr. WdhercUt the rector of J5^- 
Jleld^ for payment of his curate’s salary. The case has 
been very elaborately argued on the construction of the 
statute 57 G. 3. c. 99. The facts upon which the cpiestion 
has arisen are shortly these: Mr. Wetherell being gene¬ 
rally resident on his benefice and discharging his duties, 

r 

but d^irous pf having some assistance, and particularly 

I 

with reference to a scliool establiihetl by himself, and! 
with a view to occasional absence, engag^ Mr, Pom 
to become his curate at a yearly stipend of lOO/.^ with 
|wwer to either party to put an end to the contract on 
three months’ notice, and htfving so done, applied to the 
bishop of Peterborough to license Mr. PaiH$. The bishop 
apprpved of tlie person nominated, butthdught he could 
not, under the statute, allow a less salary than 120/. a 
year; and he communicated this to Mr. Wetkerell who 
remonstrated against the salary, and insisted that tlie 
bishop might allow less than 120/. A licence, however, 
issued fixing the salary at 120/., but Mr. WetkereU {ts- 
serts, that Mr. Paris declaretl to him that he should not 
demand more than 100/., but this fact docs not a{>pcar 
to have been communicated to the bishop; and if the 
.salary of 120/. was well assigned, an agreement to 
receive less would be void by the statute. Dlfiecences 
arose between Mr^ Wetkerell and the curate, who refuse 
to quit the curacy, and claimed his salary at the rate^of 
120/. a year, 'fhe curat# th^i applied to the bishop, 

^ at his instance, issued a monition for payment of 
the curate’s but withcnit specifying the amount;. 

Soon after this Mr; WethereU rcQe\\ef\ from the chnrch- 
f », warden. 
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% * 

warden, a copy of a licence similar to the original 
licence, but having a inediorandum, stating that *‘‘«the 
120/. was assigned by mistake, and that the ^ishop, 
therefore, tbougllt proper to reduc^it to 100/., the sti¬ 
pend assigned on the noihination.** Mr. Welhei'eU then 
applied to this Court for a prohibition) The alteration 
of the salary thus made comes too late to give to the 
case the character of a curate licensed at the liomination 
and request of an incumbent, with an assignment of 
salary by the incumbent’s consent. And, therefore, the 
question is, whelltcr a curate can have the benefit of a 
proceeding by moni^u for the recovery of a salary 
assigned bj’a bishop, witliout the consent of the in¬ 
cumbent, the incumbent being resident on his benefice, 
and discharging the duties generally^ But.^esirous of the 
assistance of a curate. • 

The proceedftig by monition is not according^ to the 
general course of die Ecclesiastical law in cases pi a 
curate’s claim to his salary, and can be resorted to only 
where it is given by act of parliament; and it has been 
argued against the prohibition, and in support of the 
proceeding, that this proceeding is given generally for 
the recovery of the curate’s salary, by the 53d section 
of die stat. 57 G. 3. c. 99. By this section it is enacted, 
“ diat it shall be lawful for die bishop, ancl he is thereby 
required, subject to the several provisions and restrictions 
contained in the act, to appoint to every curate such . 
salary as is allowed and specified in die act; and every 
licence to l>e granted to a stipendiary^ curate under the 
act, shall contain and sjiecify the amount of the salary 
allowed by the bishop to the curate; and in case any 
difference shall arise between any rector, &c.^and his 
curate, touching suc/t sti}iend or allowancei or the pay- 
VoL. nr. E . ' inent 
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ment thereof, or of the arrears ther^ii the bishop, on 
complaint to him made, may 'and^ shall summarily hear- 
and dc^rmine the same; and in ^e of wilful neglect 
or refusal to pay sugk stijgend, salary, or allowance, or 
the arrears thereof^ he is empowered to proceed by se¬ 
questration or mohition.’^ We think this section relates 
only to licences granted, and salaries assigned in some 
way in ConSormity to the act; and we are, therefore, to 
enquire, yrhether tbe^ salary in question has been so as¬ 
signed. ' It has been assign^ to the curate of a resid^it 
incumbent, qnd to an amount to which the incumbent 
did not ^nsenjC: aiv^ dlis proceedi|ig by monition cannot 
be widiin the aC^ i^less in dre;^ Cs^e of a resident incum¬ 
bent desirous of fhe a^uitiu^ of a Kcensed curate, the 
bishop 4ias authoiity^to assign a salary of greater amount 
than the^fncjyfafoeht is wUforg to pay. ^ ITpoii a carefof 
review of "this „ act, Uud of» the several statutes that 
preceded it, we are of opinion tlmt the bishop has not 
such a power. The autliority of the bishop to refuse a 
licence, if he considers the pro|)dsed stipend to be in¬ 
adequate, is very different from an authority to increase 
the proposed stipend according to his discretion, limited 
only by reference to tlie statutable allowance in other 
cases. In the argument at the bar reference was made 
to the preceding statutes. 

The first statute upon this subject is the iict of the 
12 Anne, stat. 2. c. 12. This statute ^ves a summary 
remedy to the curate for his sti{x^nd, but it is evi¬ 
dently confined a curate nominated by a rector or 
vicar to die bishop, to serve the cure in the absence’ 
of the rector or vicar. The maximum of tlie stipend 
to be appointed by the bishop under this act b 
a year. 


The 
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The next statute* oti ihe sul^ect is the act of .the 
36G. S. €,B$. This act •begins by reciting at Idbgth 

the provi8i<m of the statute of QueSi Annet and further . 

• The BiiKMp of 

recitiiWt that in many places the provision made t)y Pnsii» 

• 3 aOMOflX* 

that statute for the maintenauoe of the curate is become 
insufficient; and it then proceeds to eyact, ^n the ^rSt 
section, that it shall be lawful for the bishop to appoint 
any stipend or allowance for any curate thers^fore no> 
minated or employed, or thereafter to be nominated or 
employed, not exceeding 75L a year, over and bmides, <m 
livings where the ractor or vicar does not personally reside 
for four montlis in the^ear at lefurf, t|ie;Us^ ^ th^ house, 
or, under cer|ain^circu|p||^iF^^ an addition^ stipend of 
ISLiti lieu thereof, wo^ of,j^ section are, ^ any 
curate;” but, nevertheless, coniu^ltlg the er^^^tmentwith 
the preamble^ and wit^i the.^b.seciuent proidsioti as to 
the use of the ^ouse, thi^ ^lactme^t"^ appears to be 

confined in it^ operation to life curates of noifoi^sident 

• 

incumbents. It however not only increases the stipend, 
but ^ves the authority in jthe case of a curate eqiployed, 
os well as of a curate. nominated by the incumbent, 
whereas the statute of Queen Atmc mentions oftly 
curates nominated. The only other section of tiie statute 
on this subject is tlie sixth, which, niter teciting it to lie 
expedient that tlic authority of ordinaries to license 
curates and to remove licensed curates, should be further 
explained, enlarged, and contirmed, enacts, tliat it shall 
be lawful ftnr tlie ordinary to license any curate who 
or sliall be actually employed by an incumbent, although 
no express nomination of such curate Tie made to Uie 
ordinary by the incumbent, and tltat the ordinary may 
iominarily revoke any licence granted to any curate, 
and remove him, on reasonable cause, suli^t to appeal, 

E 2 as 
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nat^, as in the revocation of n licence grants to a 
curate Coniitruinfif this section of die statute* with 
reference to the first section, which (os before obsorved) 
has introduead the word ** employed,” h appears that 


this.section also sespccts only the curates of non-resident 


incumbents; and even if it extends to others* it txmtains 


nothing as to the allowance of stipend. The next 
statute is the 53 G. 3. r. 149. Tliis b^ns by a redtal 


of the titles, but not the enactments of the two preced¬ 


ing statutes, a reciuil of one of the canons of 1605, 
(which contains uothiugas to the assignment of stipend 
to a curate,) and of the iusttfficieucy of the.provisions of 
those statutes and canon, and of the laws in force re¬ 


specting curates,* aiid of the necessity of making a more 
effectual provision to sectye a competent maintesiance 
to curates, in order to ensure the dii^ performance of 
the seiTice of the church, in parishes wl^ere incumbents 
do 7wt reside. It then enacts, that an incumboat fwt 


duly residing (unless he shall (jo the duty of the churdi, 
having an exemption from or licence for non-residence) 
anti who shall, for six montiis after the passing of the 
act, or alter his appointment, or after the death m re¬ 
moval of a former curate, neglect to nominate a curate, 
to be licensed by tiie bishop to serve his church, mr who 
shall, for three months after the death or rengnation of 
any curate who has served his church, n^leci to notify 
the deatli or resignation to the bishop, shall forfdt all 
benefit of dispensation or exemption from resideDoe, or 
licence for non-residence; and in every case in which 
no curate shall be nominated to the bbhq>, for tim pur¬ 
pose of being licensed within such period as afoxewid, 
the bishop may aj^oint and license a proper curate, 

with 
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yrkb «iich sthtay as is by this act allowed and directed, . 
to serve the church of *thc place in respect of \shicli xhe Kxva 
such nedect or default shall have occurred. This first ^ ‘'i®*?** , 

section, therefinre, plainly relates only to curates licensed Fkijcmt' 

^ • • BO’SOUOH. 

for non-resident incumbents. The second section of 
this act, from which the 5Sd section oitthe 57 G. 3. c. 99. 
is admitted to have been taken, enacts, that it shall be 
lawful for the bishop, subject to the several psovisions 
therunafier contained, to appoint to every curate so 
Iteenseef, such sufficient salary as is allowed and specified 
in this act, and that the licence to be granted ns afore¬ 
said shall specify the amount of the salary allowed; 
and it th^ proceeds to give the summary remedy in 
cases of difference between the curate and incumbent, 
and for the recovery of arrears ofi the ^pend. This 
section is an* addition to th^ first, and plainly refers to 
it by the word^^* so licensed,'* aiiJ therefore cannot be 
ap(died to any, cases except those mentioned in4>hc^fir$i 
sectioo, unless by some subsequent part of the act it 
shall clearly appear to b$ extended to such cases. The 
third, fourth, and fifth sections certainly contain no 
such extmisioD, for they relate to the parsonage-hduse 
and its enjoyment by the curate. The sixth 'section re¬ 
lates only to die registering of the grant and I'evocation 
of Ik^Dces under tlie act. The sevcnUi Section gives a 
scale of salary, according to the population of tlie parish, 
but never exceeding the value of the living, nor 150/. 
to be appointed to a curate licensed to saix the bene/fee 
of an incumbent appointed after tlie passing of the act, 
who shall not duly reside, (unless, &c. In Uie very words 
of the first section,) in the absence of such non-i'esident 
inmimlNmts. Accordiing to the scale thus given, the 
salary may, in many cases, amount to the whole value 

E 3 of 
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1834* of ^ benefice; nnd therefcwe the eighth seefion vniilc^ 

^ that m euch cases the salary shall be subjea to file legs] 

^ agaitut charges on file benefice* The ninth seefion rdates to 

Bisb<» of * - . » - ' * 

PkTBii. the case of an incuefiient of one parish serving the cave 

« < 

of cme or two adjoining parishes, ipd in those cases file 

salary is regulotini by a diminution fifom the sahify 

which, in the several cases before moatiotied, the iMsbop 

is recjncred to appoint; the cases before menfioned are 

those of non-resident incnmbents only, and this sectfon 

can only apply to cases of that description. 

The tenth section introduces, for file first time, the 
« , 

case of an incumbent who may be residmfi but thia 
is done incidentally rather than directly; for it provider 
and enacts, that in case it shall be made appear to the 
satisfaction of^the bishop fiuU; the incumbent of a bene¬ 
fice is or has^become non-i:esident, or incapable of per¬ 
forming the tbUies tiiereof, from age, si^Joiess, or other 

I. 

unavoidable cause, and that from those or other specdal 
circumstances great hardsliip w'ould arise if the full 
amount of the salary spfxified in the act should be 
idlowed to the curate, the bishop may assign to the 
cufate a salary less than such full amomit This pro¬ 
vision is veiy suitable to the case of non-resident incum¬ 
bents, for whose curates the act had previously fixed 
the amount of salary, leaving nofiiing to fiie discretion 
of the bishop; but it is wholly unnecessary and inope¬ 
rative in the case of resident incumbents disabled from ' 
the performance of tbeir duties, becaase as to findr 
curates no amount cd’ salary had been previously i^peci- 
fied in the act. And it is obvious that the incapadty 
of performing the duties most have been introdueed into 
this section by way of caution, and without that strict 

attenfion 
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attMidoa lo the other ports of the act» which it would 
hai^ beoEi found to be unnecessary. * , 

The elemith section contains *a further proyisuA in 

K^ef of die incumbent of a benefice^ of which the whole 

• • 

flrc^ shall be allq|red to the curate, wbidi manifosdy 

relates to the scale g^ven by the sefenth secUoi% and 

consequoitly to the curate of a non-resident incunfoent. 

The twelfth section also clearly relates to foe scale 

gpvAEi by the seventh section, and the occupation of foe 

parsonage-house under foe first section; and so also to 

foe case of a noif-resident incumbent. 

^ • • 

The foirteenith section, in foe case of beneftces ex- 
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oeeding 400^. a year, authorizes the assignment of a 
salary to a curate, being resident in foe parish, greater 
tlmn is sdiowed by the seventh section, o^nd must, there¬ 
fore, be construed with ndcrence to the seventh section, 
and be appU^ to such curates only as are therein 
mentioned. , 

The fourteenth section, upon which much stress was 
liud in foe argument at foe bar, is a restraining and not 
an imablmg clause. It enacts, that nothing in foe act 
contained shdl authorise a bishop to assign to a curate 
a greater stipend than is allowed by the statutes in 
force before the passing of this act, unless with the con¬ 
sent of foe incumbent in thr^ several distances; first, 
to foe curate of an incumbent holding his benefice be¬ 
fore the passing of the act, and on which lie shall be, 
ttOtt-resklent by licence or exemption; secondly, to\he 
curate of any incumbent who shali duly reside on his 
benefice; thirdly, to foe enrate of an incumbent of a 
benefice who shaU himself do the duty of the same, 
having a legal cxenipiioo from residence, or a licence to 
•reside out of his benefice, or out of the pnrsoiuige house. 

K 4 A clause 



5S CASES IN TRINITY TmU 

< , 

A <^ause so framed cannot, according to any rale of 
IV If.tm constrliction, be deemed to give any power to a bishop; 

neither can any inference be reasonably drawn from it, 
PnM- that 8 bbhop possessed any anteced^t authoriQr to fix 
the salaiyr of the curate oi a residen||^cumbent, because 
in the two other iQfStances mentioned in this section this 
statute had given no power to the bishop which he did 
not possess before tliis act was passed, as will appear by 
a reference to the seventh and first ‘sections of this act. 
And this clause also seems to have been introducetl 
only by way of caution, and like many otlier clauses of 

i , 

the same character, is introduced where cantiun was 
not required. 

The seventeenth section provides for the salary of the 
curate of an incumbent, having two or more benefices, 
and residing part of the y€;;ir on one, and* part on an¬ 
other, and employing a curate from tiihe to time, u{)on 
such of the same from which he shall be .absent during 
his residence on the other; which is, in effect, a provi¬ 
sion for the curate of a non-resijlent incumbent. 

The eighteenth section relates to the particulars to 
be Stated by on incumbent applying for a licence for 
non-resideiice, and requires him to state the salary he 
proposes to give to his curate; and the nineteenth re¬ 
quires the sarab particulars to be stated, on mi appli¬ 
cation for a curate by an incumbent exempt from re¬ 
sidence. 

Upon this view of tiie£» statuU^ it is plain that they 
do not authorise the bishop<lo fix Uie salary of a curate 
of a resident mepmb^fd* consent of such 

incumbent. }. / , 

_ " 1 

These statutesjwmre all repealed by the 57 6r. 3. c. 99, 
kit the purpose 0f explaining some of their proviskxis, 

; and 
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and of adding others, and they are now to be referred 
to^ not as law, but for the purpose only of explliyition 
and construction of the last-mentioned act. This act 
embraces several other subjects as well as the licensing 
of curates and assignment of their salaries; and upon 
an atUmtive perusal it appears that 4niost every clause 
on thb sifoject is taken from some clau^ in one of the 
former acts, with some variations and improvements, but 
without any alteratfon important to the present questicn. 
The only clause on this subject entirely new is the 
fiftieth section, which mnpowers the bishop to appoint 
a curatq with such stipend as is therein mentioned, 
when it shall be made appear to him that by reason of 
the number of churches or chapels beloi^ing to any 
bmiefice, or their distance from each*other, or the dis¬ 
tance of thd incumbent’s i^idence -from any of them, 
or the n^ligepcc of the incumbent, the eoilesiastical 
duties of the henefice are inadequately performed. The 
case now before the court is not of this description. 
And having detailed and commented so minutely on the 
clauses in the former acts, it is wholly unnecessary to 
refer particularly to the corresponding clauses in* the 
new act. It is sufficient to say, that we find nothing in 
the new act that can authorise the court to consider the 
case now before us as falling within the stfope of the fifty- 
third section. It is no part of our duty to pronounce 
an opinion upon the expediency of giving to the ordi- 
naiy a direct authority to appoint a salary to the Cu¬ 
rate of a resident incumbent. We learn from these 

« 

acts that the legislature has thought it expediait to give 
to the ordinary a power of fixing a curate’s stipend in 
certain cas^ and within certain restric^ns. If the 
power is not given in other cases, we ought to infer thiU; 

the 
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1^884. tbe i^slMure has not hitherto thoi^t it expedknt to 
^ give^tibe power; whether firozn* an apprehension that re- 

aga^ sklent incumbents murht be tWeby deterred from tak- 

Pns«- iiwan assistant to the perfonnaiice of their doidesy or 

for what other cause, it is not our business to inquire. 
Our, judgm^t on the present case is given with refers 
ence to its own p^uliar circumstanoes, yia. the aadgn* 
ment ofea salary to the curate of a resident inmimbent, 
greater in amount than the incambeht had proposed or 
consented to. Our judgment, therefore, is n<N; a deci¬ 
sion upon the general questiim as Cb the efieet o£ a 
salary assigned to a curate of a resident incumbent in 
conformity to his own proposal, nor upon the authority 
of the bishop to entertain, in any case, a suit for a cu- 
xate*s salary in a formal manner, according to the course 
and usage of the eeclesiasticsJ. law; but 1 cannot abstain 
from remarking, that the power to proceed by monition 
In any case r^arding the stipend of Uiexurate of a re> 
sident inmtmbent is so questionable, tliat it may be a fit 
aubject for the consideration of the legislature. One of 
the objects of these statutes appears to be the mainte- 
nailte and protection of curates. We cannot doubt 
that the reverend prelate against whom this application 
was made thought that he was acting in pursuance of 
this object, ahd discharging a duty according to Uie 
provisions of the statute; but we think he has been 
^ mistaken in the application of tlie statute to this parti¬ 
cular case, and are, therefore, of c^inion tfiat tlie rule for 
« prohibition must be maifo absolute. 


Kule absolute. 
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T TPON apfeal against an order of two jusdces for the a pauper, set. 

removal <h W. Haks^ his wife and cfaiki, nom the rish ofiv. c., 
paurish Neioark~*^(M>'‘Trent, in the county of NoHing- U 
kcm^ to the township of North CoUingham, in the same 
county, the aessidns discharged the order of removal, 
subject Cb the opinion of this Court on the following 

« churchwardens 

■ and overseers 

The pauper, fV. //tzies, a poor boy,.of and then legally of that parish 

setded in the parish of Nm'th QUlingham, in tiie county of another parish, 

Noitif^ham^vras on the 18tb day of June 1817, pursuant ^tuau^'‘^e 

to an order of ti^justices of that county, bouiui apprentice j*us. 

by the churchwardens and overseers of the poor of the said g;^“uaiw ju^ 

paridi to Edward Sutton^ oi the parish of Newarh-tqton~ ^»on thereiD. 

IVcnf, in the borough .of Neam-k-^xm-Trenty in the was allowed by 

^ the two county 

county Nottingham^ by indentore, for a term therein justices, but no 
. 1 . • i- . • • 1 I A notice was 

motioned. A premium of 10/. ifras given with tbe”ap- given to the 

prentice to tlic master by the said churchwardens and 

overseers, although only SL was set fortli in the inden* «Sf the 

ture as the sum paid. The two justices frho signed the 

aforesaid order afterwards signed and sealed their allow- p«“tice, nor 

» did tliey or any 

ance of the indenture of apprenticeship before the same of them attend 

before tbe 

was executed by any of the other parties thereta The county justices 

• t 1-i-r > m allowed 

parishes of AorM CoUtngham mid Newark-t^i^Trent the indenture, 

1 a 1 _ ^ .1 1 • and admit such 

are distant ftom each ouier about six miles, and in tbe notice: Held, 
same county. No natke whatever was given to the over^ 

C. .1. disscii' 

tiento, Uial by 5fi U, o. r. 719. the'indoaturc was void for want of such notice, and Uiat the 
IMHipcr did not gain stiy M;Ulcniettt by serving utidcr it. 


seal 
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seers qf ike poor thepari^ of NesKarfM^Mm~Trentf or 

# • 

to of them, of the inteii^^ii #to bind 1»ut sudh 
<w^. ^renti^ nor did th^ or any bf them «tl^ before the 
aattof Justices who signed the.order'andallowed the indenture, 
Tunw nor was 'W^ such notice alleged or attempted to be 
proved to have ^ven, but .the said jiistiom allowed 

the said indentere without any »ich proof of seiwice or 
admission of notice. Newark is a borough situate in the 
county of Nottingham^ having justices who have exdti* 
sive jurisdiction therein. The {wuper resided under this 
indenture in Newark’^tpon-Trent more than forty days. 
This case was argued in last term by Chi^ in support 
of the order of sessions, and Scarlett and Balgt^ coutrlu 
The arguments are so fully commented on by the learned 
judges, that it is nnp^cessary to state them here. There 
being a diiforence-of opini 9 n on the bendh, the Court 
now delivered their judgments seriatini., 

Littledale J. 1 am of opinion the indenture oS 
, ^prenticeship is invalid, becaijse no noUce was given to 
dfie overseers of Newark-upmi^Trent^ and that no settle> 
metit was gained under it. The question depends en¬ 
tirely on the construction of the statute 56 G. 3. c. 139., 
whidti recites that inconveniences had been felt from 
landing poor children apprentices to improper persons, 
and to persons residing at a distance from the parishes 
to which such children belong. 

» 

• Sect. 1. directs, that before any child shall be bound 
apprentice by the overseers of the poor of any parish, 
Ac., such child shall be carried before two justices of 
the county, Ac. in which such parish shall be situate 
who shall enquire into the propriety of binding such 
child aiq^rendce to the person proposed; and such jus- 
tic^ shall particularly enquire whether the person pro¬ 
posed 
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• ^ 

poted reskle or carry on his business within a reasonable 

ft ^ 

distimoe fiom we plac^ to which such child* ^^aU 
belongs or wbkher drcttthstancto inake it advisable that 
the ohJl^ i^iitbe bonnd^at a.greater distance. The 
jnsttoes are i£recied to examine the hither 
and impure into the ciri^nistanceB o^the person pro- 
pcNmd as the master, and if the justices upon sudi ex¬ 
amination uid enquiry think it right the child should be 
bound, they shall make an order that the overseer dudl 
be at liberty to bind the child a]q>rentice, the order to 
be delivered to thfe overaeer as the warrant for binding 
the child,*and the indenture shall refer to the ordei^, and 
the justice shal!^ sign their dlowance of the indenture 
before it is executed by any of the parties. Provided 
that no such child shall be bmind tPiany perscn residing 
or having an* establishment jn trade in which the chUd 
shall be employ^ out of the county *at agreatm* dbtanoe 
than forty mil^s from the place to which the chyd shall 
beloi^, unl^ it belong to a parish above forty i^es 
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from IjMdm, 

Sect 2. enacts, tltat in all cases where the residence 
or establishment of business of the person to whbin 
any child shall be bound shall be within a different 
county or Jurisdiction of the peace from that within wlddh 
the place by the ofoc^rs whereof such child shall be 
bound shall be situate; and in all other cases where the 
justices of the peace for the district or place within 
whiffo thb place by the officers whereof such child shall 
be bound shall be situated, and who shall sign the 
allowatioe of the indenture by which sudi child shall 
be bound, shall not have jurisdiction, every indenture 
by whidi such cliild shall be bound shall be albwed, 
as well by two justices of the peace for the county or 

district 
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district within which the place by the officers ic^ wjiidt 
stu^ t^ild shall be bound dudl be situal^ os tm 
jusHces of the •pcme^for the county or district within 
which tlie place shall be situated wherein sudi child shad 
be intended Id serve. 

Provided always, th^t no indenture shall be allowed 

" « 

by any jusdce of tlie peace for the county into which 
such child shall be bound, who shall be engaged in the 
same business, employment, or manufacture in wluch 
tbe person to whom such cliild shall be bound is en¬ 
gaged* Aud notice shall be given to the overseers of 
the poor of the parish or pla(% iu which su^ child sliall 
be intended to serve an apprenticeship, before any justice 
of the peace for the county or district within which such 
parish or place shall be shall allow such indenture, anil 
snch< notice sfTall be proved.before such jus Ace shall sign 
sudi indenture, unless one of such over^rs shall attend 
such Justice and admit such notice. , 

^Sect. 3. Provided that the allowance of two justices of 
the iieace for the county within which the place in which 
SQch child shall be intended to serve an ap()rentic^hip 
shdll be situated shall be valid and eifoctual, although 
such plac^ may be situate within a town or liberty 
within which any other justices of the peace may in 
other respects have an exclusive jurisdiedon. Sect. 5. 
No settlement shall be gained by any diild who shall be 
bound by the officers of any paririi, &c. by reason of 
such i^prcnticeship, unless sucli order shall be made, 
and such allowance of such ind&iture of apprenticeship 
shall be signed as hereinbefore directed. 

In tbe present case X thiuk it is not necessary to con¬ 
sider whetiicr notice must, in all cases, be given to the 
overseers of the parish into which the child is to be 

9 bound 
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bound, udiether^RUch parish be in the county to which 
the child {(hall belong, or In thedis^ct into which if is 
to be bou|^, or whether the necessity of the nolice to 
the overseers is to be confined »to the caseil where tlie 
child is to be bound into a diifeir^it jnris<lbtion from 
that to which it belonged. There seenfs to be one 
son why notice should not be necessary in the same 
county, because the justices have more power and'better 
means of information as to the points to which they are 
to direct their inquiries before binding an apprentice^ 
and, therefitre, there is not the same necessity for notice 
to the overseers that there is in a foreign county, in 
which die justices are less acquainted, where they have 
not the same coniinunicatlon with the overseers, nor the 
same means ^f inquiry that they ‘have In their own 
county; and, thet;efore, it nfUy apii^ar reasonable that 
notice should be ^ivcn to the overseers of a parish in a 
foreign county iftto which the child shall be bound,*so that 
between the justices of die county where the binding 
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rish * 18 , and the overseers' of the pari:>h into which did * 
child is to be bound, a full investigation may be made ns 
to those points on which the statute directs inquiries to be 
made. Another reason may be given why notice should 
not be required, viz. dial the second section of the aci 
in which this enactment is contained begins with mak¬ 
ing provisions in cases w here the binding is to be iuto a 
different county, and that, therefore, all the provisions 
in that secdoii ought to be so confined; this last reason, 
however, docs not appear sufficient, because the dtvi'* 
sion of an act of parliament into sections is a mere arbi¬ 
trary thhig, forming no part of die act, and ought not 
to fiirnidi any rule for interpreting any clause. The 
ohly proper way to interpret any sentence is to look 

at 
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at the language of the sentence itseli^ and the connection 
it has with the oth^ enactments, without any refemice 
to a dcvision into sections. Much may be satjiJ on both 
sides of the question nrysing out of the way in whidi the 
different seclioiis are worded. There is nothing about 
notice in the firit section, it onty comes in the second 


section. Many comments may be made on the phrase* 
ology of that clause, as witli reference to difierent parts 
of the same clause, and also with reference to the Ion* 


guage of the first section. But, without considering 

« 

that point, it is quite clear that in a binding into a foreign 
district, whicii this is, notice is requisite Tn general, 


unless it Can be said, 


First, that tlie clause as to the notice to the overseers 
is merely diftrctorj^*: or, secondly, Uiac^thc clause in 
section S., dial the,aliowoifce of two Justices of the peace 
for the county within which the pia€e in which such 
chiild shall be intended to serve an appVenticesbIp shall 
be situated shall be valid and effectual, although sudi 
place may be situated within a town or liberty within 
whicli any other justices of the peace may, in otlier re* 
speets^ have an exclusive jurisdiction, supersedes die 
necessity of giving notice, where the power so given to 
the county justices is exercised by them. 

I think the clause of notice to the overseers is not 


merely directory. 

The object of the clause seems to be, that the over¬ 
seers of die pari^, in the foreign county, shall assist the 
justices of the binding county with such infdmmtton as 
they can, as to the points which the act has direct«i to 
be invesdgated, and, therefore, the notice to theie over- 
seers seems an essential thing to be attended to, in mder 
to get at all the preliminaiy information; it must, Itow- 

21 


ever, 
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l)e observed, that In the fifth clause, which says, I9t4« 

that no settlement shall gmned unless eertaln things 

are done, there is no mention of notice to the over^rs. 

^ ^ Ths 

The dause is, ** fhat no settlement shall be gained by uiti pt 

any child who shaft be bouncf by*i|^e oncers of any 
parish, &c., by reason of such apprenticphip, unl^s such 
order shall be madc^ and such allowance of such inden¬ 
ture of apprenticeship shall be signed, as hereinbefore is 
directed and therefore it appears to be tantamount to 
saying, that if the order be made, and such allowance 
signed, the binding shall be effectual, though no notice 
be given ; bilt inasmuch os the latter part &f the second 
section directs, that tlie Justices of a fore^ district are 
not to allow the Indenture till the notice be given to the 
overseers, and that, therefore, the notice to the over- 
seers must precede the allowance by the foreign Justices: 
the clause in s^tion 5., which reqjuires die allowance 
of two Justices^. means an allowance after notice*to the 
overseers, and embodies that as part of the allowandh. 

Tlien comes the question, whether, if Justices of the 
county exercise the powers given by the third section, 
the notice to the overseers is dispensed with? Xhe 
third section does not, in terms, dispense with Itp^nd 
one cannot see any ground for dispensing with it, merely 
because the county justices put themselvqs in the place 
. pf the foreign district Justices. They can have no more 
power than the foreigpa district justices have ; but by the 
second section the foreign district Justices are not fo sign 
the allowance till notice has been given to the oversemrs^ 
and, therefoie, if the county Justices artf to represent the 
ftNn%n district justices, they should do so in every dui^, 
and tifor^bre only have a conditional power to allow the 
indenture; that is^ after notice to the overseers, 

VoLim F It 
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11684. It may be contended, that by this thi^ section the 
^ senate Jurisdictions are all swallowed up and made 
_ to form part of thfi county, for the purposes of this 

rnttsof act, and that tlie powers given to tlie county justices 

Nxwamc uront- , 1 .* 1 * . . ^ . 

Tawir. pot them exactly m the same situation as if the parti¬ 
cular district was part of their own jurisdiction, and 
that they may act as if it originally was so: and if that 
were sp it would become necessary to consider whether 
the act requires notice in all aiseS, including those of 
binding into tlie same county. 

But the act has not, in express' terms, given the 
county justiK's any sucli power, and it does not appear 
likely it shuuhi be meant; for if the reason of notice to 
ihe overseers be, that the justices in the county where 
the binding {larlsh^ k have not tlie same means of com¬ 
munication, and the same facility of gettiilg information 
ill a foreign county or district that tliey have in their 
own, they may, by these means, bind the child into a 
county or district where they have not full means of 
getting information. 

The third section is not compulsory on the county 
justices, hut the foreign district justices may still allow the 
indwture, but they can only tlo it after notice to the over¬ 
seers, and therefore, there may be two children bound 
from the same parish into the same foreign district by 
different means, viz. one by county justices only (1 do 
not speak of the binding overseers) and the otlier by 
county justices, followed up by notice to the overseers, and 
by the allowana^ of the foreign district justices, and whidt 
last would probably be after a fuller inquiry ns to the cir¬ 
cumstances directed to be inquired about, than the first* 
and therefore the two bindings would be accompanied 
by diiferent degrees of information as to the propriety 
of the binding. It may be said there will be a want 
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of foil inquiry if the county justices allow the inden- 18S4. 
ture* where the binding is into a foreign tlistricl^* §nd 
yet the act expressly permits k. But there will be very ^ 
nearly the same information as. if the district justices anw of 
allow the indenture, because if notice be ^iven to the Xasme. 
overseers they will collect all the information they can, 
which they will communicate to tlie county justices 
before the latter allow the indenture. Upon the. whole, 

1 think the want of notice to the overseers invalidates 
the indenture; and as 1 think the indenture is inva¬ 
lidated, it follows*if 1 am right, that no settlement was 
gained. « 

HoLROvn J. This is a case arising upon the bind¬ 
ing of a parish apprentice, and the (question is, whether 
it is a valid binding, pursut}nt to the statute 56 G. S. 
r. 139., so as tq*enable the apprentice by service and 
residence und^r the same, to gain a settlement*in the 
parish of Xarnrh-ifpon-lVcnf, the parish into which the 
apprentice was bound. 

It is a binding by tlie churchwardens and overseers 
of the poor of a parish within the county of NotlingJjlbmj 
made under tlie order and allowance of two justices of 
the peace for that county, to n master resident in the 
parish and borough of Newa>'k*upon-7ri?ni, which is a 
tiorough and parish within the same county of Notthig-' 
hanit but w'herein other jiersons have an vxclmive juris¬ 
diction as justices of the jieace. But by section 3. trf" 
the statute it is provided, that the allowance of two jus¬ 
tices of the peaa; for the county within which the place 
in which sudi child shall be intended to serve an ap¬ 
prenticeship shall be situated, shall be valid and efrectual, 
although such place sliall lie situated in a town or 
lilierty within which any other justices of the peace may 

F 2 , ia 
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^ I 

in other resets have an exclusive jurisdiction. The 
objf^'tion however is, that notice was not given to the 
o^rseers of the p^r of the parish of 
Tren/, the parish in which tlie cliikl was intended to 
serve the apprenticeship, nor was any such notice proved 
or admitted befctre the above magistrates, pursuant to 
the proviso, which is printed ns part of sect 2. of the 
statute* And the question then is, whetlier this case, 
which is the case of a binding by one {larish in a parti* 
cdlar county into another parish within the same county, 
but in a toivn wliere other justices of* the peace have in 
other respects an exclusive jurisdiction, is within that 
branch of the proviso which requires such notice or 
proof or admission thereof, before the allowance of the 
indenture, or whether that would only have been requi¬ 
site in case this binding had heen into a difierent county. 
1 am of opinion, that this case is witfqn that brancli''of 
the prqviso; and if so, then 1 Uiink, that for want of 
sucK notice and proof, or admission thereof, before the 
justices allowed the indenture, the binding was so in¬ 
valid as to prevent die apprentice from gaining a settle- 
mdtU under it in the parish of Neasark-ujpon-TrefU* 

The proviso as to notice, or the proof or admission 
thereof, in coses where the same is required, appears to 
me not to be directory’ merely, but tlie want thereof^ 1 
think, goes to affect die settlement itself. The liiRi 
section of the statute, enacts that no settlement shall 
bli gained by any child who shall be bound by the offi¬ 
cers of any parish by reason of such apprenticeriiip, un¬ 
less such order ^ali be made and such allowance of such 
indenture of apprenticeship shall be signed os diiected 
by the statute. It is true, the statute does not also say 
the setdement shall not be gained unless such nodee 

be 
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be givda,*’ but (in casi^ where by the stable that no¬ 
tice was required), unless die nedce had been previously 

‘Ik 

given^ the allowance would not have been mch ^ the 
statute directed. The allowan^ itself, in such a case, 
would therefore be null and void for want dt the notice; 
for where a special authority is giv^ d> magistrates or 
others by statute, their acts are null and void, unlesi 
th<^ proceed in the moniier and under the restrictions 
which die statute itself imposes. 

In requiring the notice the l^isLature may be cci^- 
sidered as having* in view two objects, the ^benefit and 
welfare of the apprentice and the protection of the 
parish into which it is intended he should lie bound. 
For botli purposes the notice to and attendance of an 
overseer from that parish may be useful before the bind¬ 
ing has liecome conclusive, both with regard to the in- 
fontiation he may be able to give the ma^trates of 
the character, circumstances, conduct, and habits of ^tbe 
intended master, and of the state in that parish of Ute 
particular trade, and tlio number of apprentices to it, 
and to the probability of the child's being able in future 
to maintain himself by bis trade diere, aller the exj^r- 

“t' 

ation of his apprenticeship, or instead thereof of his 
becoming a burden upon the parish. This seems to be 
equally important, whetlier the binding be into a parish 
in the same or in a different county; and the parish, 
whetlier in the one case or in the other, may become 
equally aggrieved by the binding, and eijually aggrieved, 
for watit of previous notice of the intended binding, firom 
such parish losing thereby their right of appeal, which 
by the seventeenth section is given (but it can be ex¬ 
ercised within a limited time only) to any person or 
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persons who shall be dissatisfied with any act done by 
any justice of the {:^ce in the execution of the statute. 

In*order to remedy the grievances recited in the 
preamble, which recites, amongst others, that many 
grievances fiad arisen from the binding of poor children 
as ‘apprentices hy parish officers to impreper per&ms, 
and to carry into effect the objects of the statute, 
the first section, (which applies to parish bindings whe¬ 
ther into a parish within the same or within a different 
county,) enacts, that before any child shall be bound 
apprentice by the overseers of tlie poor pf any parish, 
such child shall be carried before two justices of the 
peace of the county, 8cc. wherein such parish shall be 
situate, who shall make certain enquiries there specified; 
those enquiries 'patficularly regard the fitness, circum¬ 
stances, and character of fhe intended master, and ap¬ 
pear ,to be equally material to be enfluired into, both 
with a*view to the well doing of the ajiprentice and to 
the considerations of justice that are due to the parish into 
which he is to be bound, wliethcr the intended binding 
be into a parish in the same county, or into a parish in 
a different county, and with a view to that caiquiiy, as 
well as with a view that the parish into which he is to 
be bound may obtain justice by an appeal, in case the 
child ought not to be so bound; and in case such bind¬ 
ing will probably be injurious to such paru^i, the notice 
to the overseers of that parish appears to be equally im- 
poitant, whether the binding is to be into the same or a 
different county.^ And if the binding is to be into the same 
county, those justices are the only justices w1k> are to 
make tliose enquiries, and to sign the tdlowance; but tty 
sect. 2. there is also to be, where the binding is into 
a different county oi jurisdiction of the peace, a further 

allowance 
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allowance by two jusdccs also of the county or district 
within which the place shall be situated wherein *spch 
child shall be intended to serve. ^ 

Then follows the proviso ujion which the present 
question ariseS) and which is printed as port ef the second 
section; but whether it be printed ns part of the second 
section, or had been separated from it by the printer, 
and made into a third section, can make no dilTerciice in 
the construction of the statute; fur in Uie construction 
of a statute, the question whetlier a proviso in the whole 
or in part relates to, and quaiiiies, restrains, or operates 

• a 

upon inmediutd^ preceding provisions only of the 
statute, Of wiicihcr it must be taken to extend in the 
whole or in )>arl to all the preceding meters contained 
in the statute, must depend, 1 think; u][X>n its words 
and import, and not upon .the divisions Into vsections 
llmt may be iiuiJe, for convenience of reference in Uic 
printed €opies#of the statute. The same construction 
must prevail, I apprehend, in this case, as if tlie proviso, 
wliich has been printed as if incorporated in the second 
section, had been, as I think it might with as much or 
more propriety have been, separated therefrou) and mltde 
into a didereut section. 
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The proviso in question is iis follows: “ Providetl 
always, tiiat no ind^iture shall lx; allowed by any jus¬ 
tice of the peace for the county into idiick such child shall 
hfi boundi who shall be engaged in the Siune business, 
employmeut, or nnmufacture, in which the person to 
whom sudi child sliall be bound is engaged.” This 
part of the proviso, I think, is cotifincd to an allowance 
by a,magistrate of the second county, and to cases where 
tliere is a tnnding from one wuiity into another, and 
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the expresskm eppeers to me to be moet correct mnd 
i^t*to mark it to ^ the intent of the Itq^i^Mure «lJfat 
the ooastruction should here be so confineid;' the cat* 
pression, ** the county , 2 'nfo tcAiek such diild siwll be 
bound,” apl^aring to me to imply another ccNiOty eMt ^ 
which he is bound. The same 'proviso then isnmedi** 
ately further proceeds thus: ** and notice ahili be gpven 
to the ovai'seers of the poor of ike pOritk or jtlaee in 
vikick such child shall be intended to serve an ^f^wendce- 
ship, before any justice of the peace for the county or 
district within which such parish or place shaU be^ shall 
allow such indenture, and such notice shall be proved 
before such justice shall sign such indenture, unless one 
of such overseers shall attend such justice and admit 
such notice.” ttCTfe the expression “jjustice of the 
peace for the county into •which such child shall be 
boun^” which immediately before, as i concme^ cod» 
hne^ tbs first part of the proviso to a binding into a d^ 
ferait county, is changed into expressicms, berth as to 
overseers and justices, which let in both desariptkuts of 
ladings, in requiring notice to be givmii iKit to tha over¬ 
seers of ** the parish or place in the coun^ into whkb 
such child shall be bound,” but ** to the oversema of 
the poor of the parish or place in which sudi child 
shall be intended to serve an apprentlceshqs, before any 
justice of the peace for the county or district within 
which such parish or place” (that is, the parish or phice 
in which he is intended to serve, whether it be Ui the 
same or a difforqpit county,) ** shall be, shall allow sa<di 
indenture.” The legislature, as it intei}d% as 1 dbink* 
lo restriun the first part of the proviso to cases of bhid- 
ings into a different county, adopts the coircrtrt; exprearioR 

for 
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for tliftt very pttip<»e; and again, where it has not, as 1 
think, siidi int^t of restrakit, it abj|ndou8 that restnuno 
ing expression which it had just adopted, and uses the 
move eolai^ied expremion, whiqH here will embrace the 
whide dijeot and subject matter of the l^i^latureV care 
and regulations, namely, parish apprentices and pdrish 
bindii^ in gaieni, and not merdy paridi apprentices 
bound into a diilbrent comity. These circunSstanoes 
shew that the legislature in this very part of the statute, 
where it plainly, as 1 think, intends restrmnt, uses a 
corresponding restridning expression, whpn such re> 
straining expression is eitlier necessary or useful for that 
purpose, and it.recurs again to die more enlarged one, 
when the expression can, according to the legislature’s 
intent, be more extensively applied. * This proviso in 
sect. S* is imme^tely followed by the proviso, prints 
as sect S. “ Provided always and it is hereby dc^dared, 
diat the aUo««nce of two justices of the peace fo{4lte 
county iMin vkich the place in which such child shall be 
tniendei to seree an apprenticeship shcdl be situated^ shall 
be valid and eieiXud, ddiough such place may be situ¬ 
ated in a to^ or liberty within which any other justices 
of the. peace may in other rerpects have an exclusive 
jorisdktkm.** This section, it is not only admitted, (but 
whkb, in order to gain a settlement in*A^eu»ri>«pon- 
Thvtf, must be contended and established,) does ext^d 
to and embrace parish apprentices in general and parish 
bindings^ whedier into a different county or not, and 
yet the expression in thk section is the^ same as those in 
question. which are contiuned in the proviso in the 
second section. For unless this third sectfon extends to 
parish apprentices bound to serve in a parish in the 
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same countj, the want of an allowance of the indentore 
by two justices of the exclusive town, or liberty of New- 
arh-uj^i-Trent would be fatal to the claim of the ap-' 
prmitice’s settlement being establislwd there. And if 
this section 'does so extend, then, I ask, upon what 
principle of construction is it tliat a diderent interpret¬ 
ation is to be given to the same expression in the proviso, 
in tlie second section from that which is to be to 

it in the third section ? And, if the same interpretation 
be to be given to botli, then no settlemait is gained in 
Newark whetlier that inter})retation be according to die 
restrained or according to the extended ccnistructioo. 
In either case the indenture is ineffectual for that pur¬ 
pose : in the former case for want of on allowance of 
tl»e indenture by two "magistrates of Nncarkf and in the 
latter case for waiit of notice to the overseers of die 

w 

parish of Newark. The expression, such child,”' in 
the proviso in the second section, incKides, I think, 
parish apprentices in general, and is not confined to 
parish apprentices bound into a different county.” 

And the relative expressions, “ such pariah or place,” 

♦ 

and “ such indenture,” and ** such justice” in that sec¬ 
tion, and such place” in the third s^Uon, must, 1 
think, be taken to mean (according to their grammatical 
construction with relerence to the txmtext) the parish or 
place in which the child is intended to serve, and the 
indenture by which he is so Imuiid, whether it t)e into 
a {larish in the same or a different county. This, ! 
diink, will more distinctly appear by having, in die con¬ 
struction of the first expression “ such child,” regard to 
the first section as well as to the second section, and by 
considering that a iliilerciit and more restrained .con¬ 
struction 
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struction cannot be given to the expressions in the 
second section, without getting into^this dilemma, either 
of giving a different interpretation to the like expres** 
^ns in the proviso in the third'section, or else, by nar¬ 
rowing their construction, of invalidating thi apprentice’s 
settlement in the parish of Newark, ^y reason thRt a 
binding into a parish in the same county would not in 
that case come within tlie third section. * 

In the present case, the overseers of the poor of the 
parish of Newark are the overseers of tlie poor of the 
palish withii\ which the child was intended to serve the 
apprenticeship; and, therefore, within the description 
of the persons entitled to notice, or proof, or admission 
thereof, within the words of tliis proviso, though their 
parish is within the same county with the binding fmrish. 
No such notice, or proof, on admission thereof^ has been 
given or made.* As they are within the words of the 
proviso, they must, 1 think, be construed to be wijthin 
its operation, more especially as sucli notice might be 
of importance to the protection both of the apprentice 
and of themselves, unless a dilierent intent can clearly 
be collected from tlie context, or from tlie scope and 
objects of tile statute. No such different intent can, as 
it appears to me, be so collected; but in my opinion, an 
inference to the contrary of such a different intent is to 
be drawn, the intent being, as far us I can collect it, 
that notite should be given to the overseers of tlie parish 
in which it is intended the child should serve, in all 
cases, wlietiier the binding be into tl^ie same or into a 
different county. 

1 have considered this case in a great measure without 
regard to tiie circumstance of the binding being into a 

diflerent 
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dififerent exclusive jurisdiction, treating it only as a 
binding into the same county, and a# if the third section 
had the efifect of rendering that circninstance of another 
local exclusive jurisdiedt^n immaterial, though it may be 
questioned i^hether the third section by its making a 
binding by the esunty magistrates valid, so as to dis< 
pense with the allowance of the local magistrates, would 
have the efl^t also of dispensing with hc^ice to the 
overseers in such a case if such notice would otherwise 
be requisite. But in the view 1 have taken of the case, 
it has become unnecessary for me to consider that point 
For the above reasons, I think that a settlement in 
this case has not been gained in tlte parish of Newark 
upon Trent, 

’ ,. 

•* ( 

Bayley J. I agree in opinion with my two learned 
Brothers. It is unnecessary for me*' to discuss tlte 
question at any length after the judgments delivered by 
them. Hie first section of the statute applies generally 
to all cases, and directs the duties the justices are in ail 
cases to perform. It imposes no qualification as to the 
justices, and contains no restrictions except os to the 
distance of the master’s residence or business. The 
se^nd section introduces two provisions, one to exclude 
Justices who may be interested, the other to require a 
notice to the overseers of the parish in which the service 
is to be, but whether these provisions, or either ofthem, 
are general, applicable to all cases, or confined to par¬ 
ticular cases contemplated by the earlier {)ait of the 
section, admits of doubt The nature of the provisions 
has a tendency to shew that they are gtmeral, their 
{position in the act the contrary. But whether they are 

general 




77 


IN TM 


4 


Fi^h Ysar op GEORGE IV. 


general or not» if this case is within the earlier part of 
the second section^ i|pd not taken out of it by the tinrd 
section, they apply p this case. The earlier part of the 
second section contemplates two. cases, first, where the 
master’s residence or business is in a difieroiit cmmty or 
jurisdiction from that of the binding parish; and, 
secondly, other cases where the justices for the district 
or ^ace in which tlie binding parish is, shall not liave 
jurisdiction; and in 'either of those coses it provides, 
that the indenture shall be allowed as well by two 
justices for the cthuUif or district in which tiie binding 
parish is, as by two justices of the county or district within 
which such child shall be intended to serve. The bind- 

a 

ing parish here is in the county of Nottingham the parish 
in which the service is to be in th§ town of Newark^ 
where tlie county magistrates,have no jurisdiction. The 
master’s business,* tlierefore, is in a Jiiferent jurisdiction 
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from that of tl^ binding parish, so as to bring this case 
in words within the first class of cases mentioned in *the 
second section, and the justices of the place in wliich 
tl)e binding parish is, have not jurisdiction, so as to 
bring it also in words within the second class of cases*in 
the second section. And there is nothing, as far as I 
can judge, in principle or in the other provisions of this 
act to exclude it. The provisions to exclude interested 
magistrates, and to obtain the information which Uie 
oveaaeers may be enabled to give, are calculated to pro¬ 
mote the objec^ of the act to secure proper, disia- 
terested, and unexceptionable bindmgs, and to place 
magistrates in the place of the imrent, *and to put them 
in possession of whatever knowledge may be desirable 
to influence their discretion; and the greater the number 

of 
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of cases to which these provisions are extendedf tihe 
mord the object of the act wiii be ^advanced. Is there 

ch should exclude 



any thing then, upon principle, 
this case from the protection of the second section, or 
are there any w'ords in that clause which shew with 
such ccfTtainty a^ to furnish a ground for jutiicial de¬ 
cisions, it was not intended to include it? As lire object 
of tlic whole act is to give protection to the helpless, 
and to introduce guards to prevent abuse, such a con¬ 
struction should, upon principle, be given to the act as 
will extend that protection to every object to which the 
words woiiltll extend it, and to intrmhice those guards 


as extensively as the wonls will allow', and the exclusion 
of interested judges; and the chance of obtaining useful 
information should .be applied to every case, to which 
the words of the provision^will warrant ifs application. 
Arc there any wonls then in this ^]ausc which will 
justiiy us in saying, it was not intended^to include this 
case ? The only ground ujwn which, as it seems to me, 
any question can be raised n})pn this point, is this: tlic 
variation of phrase with regard to the justices : section 
.sjiHaking of justices of |>eacc foi the county, ridings 
division, or placeand section 2., in one instance, ofjus- 
ticcs of the “ district or place,*’ in others, of the justices 
of the “ county or district,” and in one, of justices of the 
county” only; but whetlier this variation is Intentional 
or accidental 1 cannot discover, and the language appears 
to me to be too loose to be a foundation upon whidli ft 
court of justice can act. I therefore conclude, that this 
case will fall witAin the second section, unless it is taken 
out of it by the thinl section. That section provides, 
that an allowance of two justices for the '^county,” drop- 

y ping 
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ping the wards ** disUact or place,** in which the place 
of service is |hall he valid, though that pldFc^ is 

within a town or flierty of exclusive jurisdiction. It 
does not state that such a town or liberty shall, for the 
purposes of this act, be deemed part of tlte county in 
which sudi town or liberty is situatf, but that .tlie 
allowance of two justices of the binding county shall 
be valid. It does not supersede in words the excluding 
restriction, that the justices shall not be of the same 
business, nor does it in terms dispense with the notice 
to the overseers, and it seems to me, the true construction 
of section is, tliat in cases like tlie present, to which 
sections 2. and S. both apply, the allowance by the 
original magistrates, according to section L, shall not 
alone be sufficient unless they are p;{tempt from the ex¬ 
clusion of sedlion 5., as bcin^ magistrates of the same 
business with the^fntended master, and iinless notice has 
been given to tjie overseers of the poor of the place in 
which die service is to' be. 11’ the service is to be* in 
the county from which the binding is to lie, die justices 
of that county may, from the business which comes be¬ 
fore them as magistrates, be supposed to be sufficiency 
acquainted with the circumstances of every part of their 
own county to make information by overseers unneces¬ 
sary ; but this may not be the case in places of exclusive 
jurisdiedon, though within dieir own county, because, in 
their character of magistrates, they can have no know¬ 
ledge of the local circumstances of such places. 1 am 
therefore of opinion, that in this case there ought to 
have been a notice to die overseers oY the parish in 
which the service was to be, and that for wont thereof, 
no setUement was gained under these indentures. 

Abboit 
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Abbott C. J. I have the misfortune to diifor from 
my learned Brothers on the present occasion; and not- 
withstanding my great and unfeigned reverence for thwr 
opinions, I still think, that a settlement was gained in 
Newark umler the circumstances of this case. It is not 
necessary to regeat the facts. The case arises upon the 
statute 56 G. 3. c, 139. It is enacted by the fifth secdou 
of that statute, tlmt no settlement shall be gained by the 
apprentice unless such order shall be made and such 
allowances of the indenture signed as are directed by the 
statute. As to some of the 'directions, the statute is 
introductiv'e of a new law; and as a non-compliance 
with its directions will prevent the gaining of a settle¬ 
ment, I apprehend that, according to ^neral principles, 
the construction of tlie statute must not be carried be- 
yond the plain and obvious meaning of tiie language of 
the directions, u|fon any supposition^ Uiat a case, not 
within such meaning, may be within the mischief in¬ 
tended to be remedied, or within the reason upon which 
the direction may be supposed to have been enacted. 
Those directions may, in my opinion, properly be con¬ 
sidered as divided into two classes; tliose of tlie first 
class applying to every case of the binding of a parish 
apprentice; and those of the second class ctmfined to 
certain particulur bindings, with reference to the local 
authority of the justices of the peace. 1 consider all the 
directions of the first class to be placed together in 
•rder, and printed as the first section of the statute; 
aud those of the second class to be in like maimer placed 
together in ord^r, and printed as the second section 
die statute. And 1 consider die third section os ex¬ 
planatory only of die jurisdiction of the justices. 
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' The directions of the first class ap three-fold; first, 1B24, 

the duty of the justices to*enqiiire ijito the particufers of ^ ^ 

distance and. othet^matters whcreirf the int^st of the agamu 

, . * * Tbc Inhabb- 

upprenUce is concerned; secondly, if thejnstices upon nottof 

. f 1 I • 1* * 1 , N*WA«K.CfOIf- 

enquiry approve of the binding proposed by the parish 
ofilicers, to make an order authorising the officers to 
bind the apprentice as proposed: this order is, by the 
statute, made the warrant to the olficers for the binding, 
and it must be referred to in the indenture by its date 
and the names of the justices; thirdly, tlie signature of 
the allowance of the indenture by tlie justices after the 
order made, and before the execution of the indenture 
by any of the other parties thereto. These directions 

I 

a)i}>ly to every case of every binding, without regard to 
the jurisdiction within which the,ipaster*s parish may 
be situate: ahd they are followed by a. proviso applicable 
' to them, not coi\|faining any general regulation as to the 
binding of an^apjirentice to be employed in pnother 
county; but prohibiting a binding fiir einployment in 
another countv at a greater distance tlian forty miles 
from the ^larish U> wiiich the apprentice lielongs, unle^s 
sucli parish lie more than forty miles from lMndo}f*ui 
which latter case the jnstices, on ii binding to a distance 
exceeding forty miles, are to make a special order 
specifying the grounds on which they thmk fit to allow 
a binding to the greater distance. Tims far, all the 
enactments regartl only the justices of the county to 
which the apprentice belongs; and whetlierwe attend'^o 
the comprising of llie whole in one numbered section, 
or disregard that circumstance and attend only to tlie 
order and disposition of tlie sentences, which is the more 
correct inode of reading an act of parliament, the effect 
“Will be the same. 
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1 come now to the second class, which, as before 
observed, 1 consider to be placed toother and printed 
as the seeded section of the act. By this section it is 
further enacted, ** that in all cas^ where the residence 

t 

or establishment <»f business of the |X!rson to whom any 

child shall be lH>i^nd, shall be within a different county 

or jurisdiction of the }>eacc from that within which tbe 

place by the officers whereof such child shall he bound, 

shall be situate; an<l in all other cases, where the 

justices of the jwaco for the district or place within which 

the place, by the officer^ whereof sUch chikl shall be 

bound, shall be sitnate, ami who shall sign the utlowance 

of the indenture by which such cliiltl shall he bound, 
» 

shall not have jmiMliction, every indcnturi! In which 
such ciiild shall • he .bound, at any time after the said 
first (lav tif (Jt'fiifx-T, shall be allowed as” well bv two 
justices oi’ the {>oace for the county 6y district within 
which t|ic place, hv the officers of which 5iuch child shall 
he ^lound, shall be situate, as by two justices of the 
])eace for the county or district within which the place 
shall he situate wluTciti such child shall be intended to 
serve.” This is an nmctvumt^ li»e sentence that iin-* 
mediately follow's begins with the word “ provided,” a 
word properly applicable to (jualify some antecedent 
matter. I ihibk the enactment plainly re<iuires a two¬ 
fold allowance, and by two distinct authorities. The 
words, “ who shall sign the alJow'ance of the indenture 
which .such child shall be bound,” considering the 
place in which they afe here introduced, convince my 

i 

mind that the things required by this enactment are to 
be done after the allowance required, in the first instance, 
for the binding, and by different persons. The enact¬ 
ment applies to the binding into a “ different county or 

* jiirisdiclUKi 
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jurisdiction of the peaceit seems to Uave l)een thought, 
that if those words had stood alone.'a doubt ini^t be 
raised whether the word “jurisdiction” would a^ply to 
a town or place, parcel of' a county, but whose justices 
have a jurisdiction, excluding the autl^tuity of the 
justices of the county wherein it is situate; and to,pre- 
vent this, tlierc is mention, as it were, of another class of 
cases, viz. those wherein the justices who shall sign the 
allowance shall not‘have jurisdiction. It is to be ob¬ 
served, that bindings under ibis jict are not of that class 
which is compulstwy upon the master, so that, as far as 
regards lam and his place of residence, the allowance of 
the binding in the first instance by the juslicts is not 
properly the exercise ol‘ a local authority. IJy this 
cnactincni, if it be not afterwards jxpjti'olled, a two-fold 
allowance wfli be retjuisite^ wlieusoever the master’s 
ixu'ish aiul the p'arisli of the apprentice happen to be 
under the gene^ral jurisdiction of different justices’; and 
the second allowance must be by the justices of the local 
district within which the master’s parish is situate, 
whether that parish be in tlie same county as the parish 
of tlic apprentice, or in a different county: if the i^vo 
parishes happen to Ik; in the same county, and the parish 
of the .apprentice is in a local district, and that of the 
master in the county at large, the second tdlowancc mu.st 
Iw by the justices of die county. It is clear, however, 
that some qualification is introduced as to this matter 
by the third section; but before 1 notice that mi>f'e 
particularly, it is fit to advert agaifk to the second section. 
'I'he part of that section following the enactment before 
detailed, begins, as I have observeil, with the won! 
“ provided.” It runs thus, “ Provided always that no 
indenture shall be allowed by any justice of the [>eacc 
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for the county inti^ which such child shall he hound, 

who sfhall l)e engapjed in the some business, employment, 
* ** 

or manufacture, in'wdiich the person to whom such 
child shall he hound, ^hnll he employed.” This pro¬ 
viso appears me to relate only to those cases which 
form the subject o/‘ the enactment immediately preceding, 
as w'cll by reason of its }>ositlon in tlic statute, as of the 
expression, “ into which such child shall he hound,” 
which I eonsitler to denote jilaiiily a county difierent 
from that to which the cl’.ild belongs, and /n iL^iich the 
binding by the discretiim of the justices is made. The 
Ibllowing words are introduced by the* conjunction 
and,” which is proju’rly applicable to connect them 
with tht' precetling words, and so coiuiecting to confine 
them to the cases ^tntnlioncd iininedialely before: the 
Ibllowing words are, And notice shall bC given to the 
overseers of the poor of the parish dr place in which 
such child shall be intended to serve an apprenticeship, 
before any justice of the peace for the county or district 
within which such jiarish or place shall be, shall allow' 
such indenture; and such notice shall be j)rove{l before 
suAj justice shall sign such indeiitute, unless one of such 
overseers shall attend such justice and admit such notice.*’ 
If the act hatl nothing further on the subject of the 
jurisdiction of justices, 1 cannot satisfy my mind tiiut it 
would have been ever thought that tlu^ whole matUu’ of 
this secoiui section of the act was not confined to those 
cases in which an allowance of the indenture by justices 
of two distinct jurisdictions was re{|uired. And it seems 
to me, that the doubt has arisen from the mutter con¬ 
tained in the third section of the act. This section be¬ 
gins also with the wonl “ provided,” and it up^iears to 
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me a coutinuatiou of the second scctioti, and a furliier 
tjuaUhcatioii of those casus and tho^ alone, which form 
the first part of tlie section, viz. tnc cases of different 
jurisdictions of justices. It is. in these words, “Pro¬ 
vided always,^and it is hereby declareil, tWat the allow- Tkekt.™** 
unce of two justices' of the peace forjthe county \^thin 
which the place tn 'xhich such child shall be intended 
to serve an apprenticeshij) shall be situate, shalLbe valid 
and effectual, although such j>lace inny l>e situate in a 
town or libertv wdihiii which any other justices of the 
peace may, in other res})ects, have an exclusive juris- 
diction.”* I consider this section to give the jurisdiction 
to the county justices, whether the tow ti or liberty be 
within the countv to which the master alone belontfs, 
or the county to w'hich both the, auwtcr and the ap¬ 
prentice belong, but to givg it o?ily as it regards the 
master’s parish ^,"80 that if a child belonging to a town 
or liberty is to,be bound to a master residing otijt of the 
town or liberty, tl>e iiujuirv in the first instance as U) 
the fitness of the jjropo.setl nuistcr aitd the order for the 
binding, and the first allowance of the indenture, must 
l>e by the justices of the towm or liberty : and applying 
this section to the case now before the Court, I think 
the question is the same as it wyuld be if the town of 
Ke^mrk had no loctil justices. .Vnd theif the question 
will be, whether upon a binding to a master residing in 
the county to which the child l)elongs, notice of the 
binding must be given to the overseers of the maslef’s 
]mrish. 

I have already observetl upon the ortler in which this 
clause requiring notice stands in tlie act, and its con¬ 
nection by the copulative “ and” with the sentence 
next before il, and have, said, that I consider that sen- 

Ci a tenet. 
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call the second jurisdiction. »If it had been intenchsd 

tliat notice should l>^ given to the overseers of the master’s 

% 

parish in all cases, I capnot forbear thinking, that tliis 
would Imve J*.ieen efi’ected by some distinct enactment, 
and .not by wtjrdr immediately following and connected 
in language with an enactment regarding certain cases 
only. J cannot say that I have found any reason for 
thus expressly re<|uiring the notice tl) the parish officers, 
where the bindiiig is into another county, which may 
not be urged with almost equal force to a binding in 
the same county. But it is to be observetl, that the le¬ 
gislature has, in tlie hrsl section, expressly directed the 
justices of the apprentice’s county to enquire into the 
fitness of the proposed muster and the distance of his 
ixsiklence; and 1 presume it was thought, tliat where 
the discharge of this prescribed duty‘should apjiear to 
the justices to require a notice to the ^officers of the 
mas\er’s parish, they would re(jaire such notice to be 
given, w'liereas no special duty is imposed by the act on tlie 
justices of the master's county ; and, as I construe the act, 
thdre is a special cjualification respecting tho.se justices in 
regard to their business or nuinufucture; and the notice 
may therefore have been retjuired in this case, as well for 
the purpose of supplying the place of that enquiry which 
is enjoined in the other, as for security against the allow¬ 
ance of the indenture by any justice of the same business 
as the master. 1 think, also, that if such an intention 
had l>een entertained by the legislature, the sentence re¬ 
quiring notice w2>uld have containetl some words denot¬ 
ing that the notice was to be given, wheUier the master’s 
parish w'a.s in the same county as the apprentice’s, or in 
a differeuL county; and if the master’s parish was in the 


saute 
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same county, then that the notice should l>e given be- 
lore making the order jior the bijiding, which*is the 
important act, and not merely before the allowance oi' 
the indenture, which is only a ininisteriai act, as it re¬ 
spects the justices who have made the ordfjr; for 1 tliluk 
it cannot have been intended that .the sunie ji^stices 
should make an enquiry and then an order for the bind¬ 
ing, and iii'terwards give an opportunity for thf officers 
of another parish to attend before them, who might in¬ 
duce them to rescind their order. If notice to such 
officers and proof thereof were to be rcquireil, I think 
they ought ‘to l>e rerjuired in the first instance, and be^ 
fore making the order. If the notice is confined to the 
allowance of ifie indenture by the justices of anuther 
county, it is recjuired before any act, is to bo done by 
them, 'rin! notice is certainly lecjgired ouly wiili re¬ 
ference to an allowance of the indenture by the justices 
of Uie master's county. If it is “required wlujie that 
couiuy happens to be the same as the county of life ap¬ 
prentice, then, as I have before observed, il will l)e re¬ 
quired before an allowmice by the binding justices in 
some cases and not in others, and this will not be'dis- 
iinctiy shewn by the statute; whereas, according to my 
coustmetion of the statute, the several matters rei|uired 
of Uie justices of the two distinct jurisdictions will be 
detailed in a piuiu and intelligible order, without any 
confusion arrangement or perplexity of language. 
For these reasons, 1 am of opinion that the notice is 
not required where Uie apprentice and Iiis master re¬ 
side in tlie same county. 'I'he statute upon which the 
question has arisen is certainly not free from ambiguity. 
I have already noticed, Uiai if its i'C(]uisitluns arc nut 
complied with, a seltlcmeiit cannot be gained, under 

(i i circum- 
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circumstances in which it might have been gained before 
the passing of thclt act; and I have thought knysclf 
bound to decide upon that which I deem to lie the true 
sense and meaning of the words of the statute, regani 
being had to,the order and arrangement of its matter; 
^|id I have the satisfaction of knowing, that if my con¬ 
struction be erroneous, the error is of no practical im¬ 
portance, because tlie opiiiitm of my learned Brotiiers 
must prevail, ami the rule for rjuasbing the order of 
sessions must be made absolute. 

Order obsessions quaslieii. 


Wilson anainst Aijdott. 


kt aparJ- 
ments in hi', 
dwelling-house 
to It, at a 
rent payable 
half yearly. 

B. took pos¬ 
session at 
Micktiflmis 


^I^SSUMPSIT for use and occupation. Pica, immi- 
a.s^umpsit. At the trial before Ahhoit C. J., at the 
iMmon sittings after last term, it appeared upon the t?x- 
aminatlon of the pluintiff's witnesses, that the plainliflj 
at JMkhadmas 1822, let apartments in his dwelling- 


182-2, and .it 
Lady-day ISi-? 
paid halt* a 
year’s rent In 
June of that 
year, left 
the apartments 
without giving 
any notice to 
quit, but at Mi- 
chfieft-.as 182 , 1 ^ 
he paid half a' 
year’s rent. 

At Lady day 
1824,A. de. 
manded an¬ 
other half 
year’s rent, 
which Jim re¬ 


house to the defendant, at the rent of 45/, payable hidi- 
veariy. I'he defendant took ptts.sessiou at Mkhaclmui 
1822, and at Ladif-dmj 1S23 paid half a year’s rent. 
On the 23d Jmic 1823 the defendant left the apartments 
without giving any notice to quit, and tendered to the 
landlord one fjuarter’s rent to the then Midsummer ; this 
was refused by the plaintifij and when Michaelmas 1823 
arrived he dcinatuU;d half a year’s rent, which the de¬ 
fendant paid. AtLadij-day 1824 llie plaintiff deiimrided 
another half year’s rent, wiiich the defenduni refused 


fused to pay: Held, Uiat from the.o facts the law would not imply a taking from a year 


to year. 


lo 
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to pay, upon which the present action^as brought. The 1824'. 
plaintiff gave no evidence of what passed at the'Unie 
of taking the apartments, so as to shew whether^ there agidrut 
was a taking from year to year^^'or only lor one year. 

Upon this the Lord Chief Justice held, that a taking 
from year to year could not be inferr^jd from the fticts^^ 
proved. If the defendant had continued in possession 
after the commencement of a second year, that* might 
have been evidence of a yearly taking, but not having 
done so he was not liable for rent during the second 
year. The plaintiff' was nonsuited. 


Chitnj now moved tin* a new trial. A contract tor a 

tenancy from year to year ought to have been implied 

from die facts proved in tliis case,,fior*it was holden as 

long ago as tfie reign of//rwjT/ VIII. that a general oc-. 
# * * 

cupation should be consitiered to be an occupation from 

% 

year to year; apd that a person so holding shouhl not he 

if 

ejected from his lands without half a year’s notice from 
his landlord to relinquish the possession. Here the 
plaintiff proved a general occupation of the premises by 
the defendant at a yearly rent. It lay on the latter, 
therefore, to rebut the presumption arising from such a 
state of things, by shewing a sjiecific contract creating 
less than a vcarlv tenanev. The landkfrd could not 
have maintained any ejectment against the tenant, with¬ 
out having given a notice to quit, and if that be so the 
tenant ought not to be at liberty to determine tBe 


tenancy without a similar notice. 
ment, ,97. Right w Darby, (a) 



(a) ir.if.lGi.’. 
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Abhoi"!' C. J. , I am of ^pinion tiial a tciiaucy for 
iuor€ thou a year flight not to have been inierred from 
the facts proved in\his case. According to the oittinary 
practice lodgings are not usuuily let even for so long a 
period as aiyeary and we arc now called upon to infer 
. existence of a contract continuing lor two years at 
least, contrary to the general usage. If the delendatii 
had continued to occupy the apartments after the com¬ 
mencement of a second year, thcYe would liave been 
ground for inferring a contract for ti teuaticy continu¬ 
ing from year to year, for it might reasonably be sup¬ 
posed that he continued in possession in pursuance of 
the contract made. But here the tenant cjuits during 
the current year, having, in the first instance, pai<l 
half a yeai'^s rent, ,ajiid offered to pay rent for the cur¬ 
rent quarter, during which he quitted; 'and he after¬ 
wards consents to pay the rent to tlfo end of the cur¬ 
rent year, but refuses to pay it for a longer period. 
Tlfo inference arising from these facts is, that the de¬ 
fendant considered himself a tenant for one year and lui 
longer, and there being no evidence of any express 
ccfiitract creating a tenancy for a longer period than a 
year, 1 think tliai such a contract, which is certainly 
contrary to the genei’al usage which prevails in Iclliiig 
lodgings, ought not to be inierred. 'i'hut being so, I 
think tiiat the nonsuit was right, and that tlieru shottld 
he no rule. 

* Kule refused, (n) 


(ill Sfl" 'J'/ioHipii'H V, • 
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The King against The Right Hon. Chaules 
Anoeuson Pelham, Lord Yarborough. 


was a record transmitted from the petty bajj 
office into the Court of King’s Bench, which sets 
furtli an inquisition* taken at Cleathorps, in the county 
of Lincoltii on the 12th day of Novetnbei' 1818, by which, 
amongst otlier things, it was found that there is a cer¬ 
tain piec€kof*land, being sait-mai*sh, lying "near or ad¬ 
joining to the parish or lordship of North Cotes in the 
said county, whibh piece of land is bounded towards the 

south and south-west by the sea-wall or sea-bank of tlie 

* • 

said lordshijj^of Cotes, and towards the north-west 


"Wlicro an in¬ 
quisition found 
that a |)k*cu of 
land had in 
times past buen 
covered with 
the water of 
the sea, but was 
then and tied 
been for several 
years past by 
the sea te/?, 
and the com¬ 
missioners 
caused the same 
tc> be seised 
into the king’s 
hands. The 


by part of the sea-wall or sea-bank* of certain lands in alrav^^*^ 
tlie lordship of Tiitu’u, and on ail other parts by die sea, *5“!* 

* ^ • seised in fee of 

and contains by estimation 458 acres or t}iereab;&uts, manor of 

^ A’brtA Thoretlty 

and is of tiic annual value of 4s. an acre, and was in cum North 

* ^ Cotes and tlie 

times past covered with the water of the sea, but is now, demesne lands 
anti has been for several years past by tlie sea left, and tliat the same 
is not covered with water, except at high tides, when the meniionoiUH 
sea dtith 0ow to die said sea-walls or sea banks; whicii bJ^thJ'slow ” 
said piece of land, from tlie time of such derelictim, ^nj^rcepribk 

projection, aliii* 

vion, sutisidcncr, and accretion of ooze, soil, sand, and other matter, being slowly, gradually, 
and by im}iercttptiblc increase, in long time cast up, deposited, and settlal by and from the 
Hux and reflux of the tide upon and against the extremity of the said ma»i'”, - .’lEuT oceij 
formed, &c., and thereby became parcel of die demesne lands vS the asanor ; without Uiis, 
that the land was left by the sea, as found by the inquisition. The replication by die 
Attorney-General traversed that the land was formed as alleged in the inducement to the 
defendant's traverse, and joined issue on the traverap taken by the defendant. Issue was 
also joined on the traverse taken l>y the Attornry-Gcnerel. It appeared by the evidence 
that Uic land in question had been formed gradually by ooze and soil deposited by the 
MM, and U the increase coulil not )h’ observ d when actually going on, nltlKuigli a 
visible incrcai took place every jear, and in the nurse of fifty years a I.irge piece of land 
tiad lieen tin . foriiK'd: Held, first, that upon th . evidence the land could not besaitl to 
luivc hciii/f/i hy lie sea senuklly, that it iva.s I'crnml by the slow, gradual, and iiiipei- 
ccpiilile proj'Clion tSic., of ooze, soil, and sand, is atieged in Ibe inuuceincni to tliedc, 
fciitkiiu’s iia nd (bat both issuer, wcie priqierly found ibi him. 


hitherto 
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kitlierto has been, ,and still is unoccupied, but the hei'b> 
age tliereof has be\^n from time to^ time eaten and con¬ 
sumed by the catdc and sheep belonging to divers 
tenants or occupiers lands situate within the said 
parish or Iq^dship of 2vori/i Cotes^ And the inquisition 
,^|tl)eq stated tliattthe said piece of land, together with 
other lands therein specified, the commissioners had 
taken and causetl to be seized into the hands of our said 
lord the king. To this inquisition the defendant filed a 
traverse, which, after craving oyer of the commissioner’s 
return and in(|uisition, and admittiifg the boundaries, 
quantity, and value of the land in question, and that the 
same piece of land is now, and has been for several 
years past not covered with water, except at high tides, 
when the sea doth How to the said sea-wall or sea-bank, 
states, that “ frotn time whereof the niemt>ry of man 
runneth not to the contrary, there hiUh been, and still 
is a certain ancient manor called or known by the iiuuic 
of the manor of Nort/i Thon'sbi^ cum North Cotes, situate 
within the parish of North Cotes aforesaid, in the said 
county of Lincoln, and that the defendant, long before 
tlui^ respective days of issuing the commission and find¬ 
ing the inquisitiou, to wit, on, <^c., was seized in his 
demesne as of fee, of mid in the manor of NotUh Thoreshj 
cum North Cates, and the demesne lands thereof^ and 
tliat the same piece of land lieretoforc, to wit, on the 
1st day of Januanj 1300, and on divers other days and 
times between tliat day and the day of the finding the in¬ 
quisition, by the slow, gradual, and inqrerceptihle projec¬ 
tion, alluvion, subsidence, and accretion of ooze, soil, 
sand, and matter, being slowly, gradually, and by im¬ 
perceptible increase in long time cast up, deposited, and 
seiUal by and from ,Ute ilux and reflux of the tide, and 


wave 
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waves oFthe sea, in, upon, and against the outside and 1824. 
extremity oF the demesne lands of th^ame manor,‘hath xhe Kiko 

been formed, and hath settled, grown, and accrued upon 
and against and unto the saidJtlemesne lands of the YARBORoireii. 
same manor, and the same ancf every jmrijon thereof, 
when and as the same hath so there b«en formed, 
tied, grown, anti accrued, hath thereupon and thereby 
at those times respectively in that behalf abovQ men¬ 
tioned, forthwith become and been, and from the same 


several times respectively have and hath continued to Ik;, 
and still are and is* part and parcel of the said demesne 
lands of die 'same manor, and the severarowners and 
proprietors of the same manor for the time being during 
all the time aforesaid, until the time of the seisin of the 
defendant os aforesaid, and defend^ijt during the time 
he hath been %o as aforesaid seised of. and in the said 
manor, from the flimc of the formation and accretion of 
the same picce^of land and every part thereof respec¬ 
tively, continually until the time of the finding of 'the 
iiKjuisitiun respectively were and was seised in their and 
his demesne as of fee, of and in the same jtiecc of land 
and every jtart thereoi’, when and as the same hath "to 
})ccn formed and accrued as aforesaid, as and for part 
anti parcel of the demesne lands of the same manor. 
Without this, that the said piece of land in the plea 
mentioned and in the inc|uisition last above mentioned, 
or any part or parcel thereof, was or now is by the sea 
le/i in manner and form as in the inquisition is abotc 
supposeil and found. The replication of the Attorney- 
General traversed part of the inducement to the defend¬ 
ant’s traverse, as follows: “ without this, that the said 
piece of land in the inquisition lastly mentioned, being 
the piece of laiul before described at the times in the 

said 
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1824. said plea mentioned, by the slow, gradual, and imper- 

'a 

’ih^Ks projectioij, aUavion,.isubsidence, and accretion 

ngainst of ooze, soil, sand, ^and other matter being slowly, gra« 
Yakbokovok. dually, and by imperc qitible increase in long dme, cast 
up, depositql, and settled by ai^ from the Hux and rc> 
flux of the nde< and waves of the sea in, upon, and 
against the outside and extremity of tlie demesne land of 
the same manor, hath been formed, and hath settled, 
grown, and accrued upon niul {^rainst and unto the 
said demesne lands of the same manor in manner and 
form as the defendant hath above hi his plea in tiiat 
behalf allegedand the defendant in his rejoinder took 
issue ujion that fact. Hie replication then took issue 
on •the defendant's traverse, “ that the .said piece of 
land in the piea^ of defendant mentioned, was and 
now is by the sefi lefU in manner and fonn a.s in the 
inquisition is above supposed and fdiind;” and thei-e- 
upon also the defendant joined issue. These issues were 
tried at the last assizes for the county of JJerbt/ before 
ParJ: J., and a verdict found for the defendant. A rule 
nisi having been obtained to shew cause why a new trial 
should not be had, the Court directed, at the time of 
shewing cause against tlie rule, that the facts proved at 
the trial should be stated in a s}>ecial case for the opinion 
of the Court, and that if jud^pnent should be given for 
the king upon such case, the verdict obtained for the 
deibidant should be set aside and a new trial bad; and 

ip 

if judgment should be given for die defendant upon such 
case, judgment should be entered for the defentlant upon 
the verdict. Tlfe case was as follows: 

The Iimd in question consists of 450 acres of salt- 
marsh called fittees, being the land covered widi herbage, 
wbi^, at the time of taking the inquisition set forth in 

15 the 
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llie plendings, lay bc^wenn tlie sca>wdl and the sea op¬ 
posite to Niirth Cotes, in the comity oVLincolih It* was 
proved that tliis land Ead been formed in. the course of 
time liy means of ooze»Varjp, 8il^sli]dge» and soil car¬ 
ried dowm by die ttumber, and deposited souls cast np by 
the flux and reflux of the upon ant^g^itik die ad¬ 
jacent Inndt whme^ thq^land has been enlarged and. 
increased, and the sea has ret^ed^^ Hie matter thus 
defiosited is .nt flrst sdft and k1udigy| cotirise of 

live or six years grows fliin, and tlien ptodtiixs herbage. 
With respect to, die d^ee dr rate bf gipiwth and in* 
crease of liie'fnnd, the evidence produced on the part of 
the crown was as -follows": the first witness proved that 
the sea had i^cetlcd in parts 140 or 150 yards within 
twenty-six or tweitty-seveti years; and that witbhi the 
last four years*he cduld see tljat it had.recetled much in 
parts, but cmild jkit say how' much; and in parts he 
Ixrlieved thUt it^iad hot reoethxl at ail. The alteration, 
he said, had been slow- and graditni, and he could hot 
{lerceive the growth ps it lyent on, though he could see 
there bad been an increase in twenty-six or twenty-seven 
years of 140 or 150 yards, and that it bad ceetaiiiiy re¬ 
ceded since he measured the land the year before. The 
scctmd witness proved tliat in fifteen years there had 
lieen an increase of the fittees on the oi^tsifle of the sea¬ 
wall; in some'parts from 100 to 150 yards; tliat it 
grows a little from year to ^year. T^at within the last 
five years there had been a visiifle increase in some parib 
dorii^ that period, of from thirty to fifly }«ards: that 
the gradual increase is not perospttble to the eye at the 
moment* The third witness said diere had been some 
small increase in every yesS*; and the fourth witness said 
the swarth increased every year very gradually, and that 
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perfiaps it ^iwirtur irf a mile in brewlUi 

»c K,„ ’5'W lu» reboBuption, or dwing the last 

hi <ome placei.it had 
jK imllgif ifd ^ %' groomi be- 

tw( --toaiiLil^raJi jjsiji jmojhej. 

t*»U stiU ttivh 1 to have 

«>*W Ortr-*™ ^ \ . 

f I* /**(►. J 

_ At, Ja.‘i JP T 


*«•* 

Atf # 


for which 

gov0rn the crown tp oepretious 

il^ lald'dowi^ wWi great' fii ecii4ori,* in 

his tr^iise A Jui^' i\Ia/ii>. t|ie kiri^,^ 

hat)i tt titfe to niautime inorehacnte.T ol' the 

Ij^ud. by tht sea, and this is first, 

ptei-j)ro|e/;yoncni \el anuumioii|-*.4scc»nd, in- 
Qeaic#*\>er lelictionem vel desertionem * ‘ t|iW, per in- 
sohte productionein,” (a) ami ht a description of 
each. ^ The increase pei itiimipnehi is i)ow in question, 


and that ho desenbes as follows ‘ « The increase per 
, alluvioneui is when tin sc.i,.by existing up sftllcl and 
earth, doth by degrus iiicrea^t the land, and shut itself 
odt fhrthei' than theUmcient liounds went. ' The Teason 
why tliis belongs to the down h, because, in truth, the 
soil where there is now dry land was formerly part of 
the very fundps nuiris, and consc({uent}y befonged to the 
king. But, indeed, if such alluvion Ife so insensible 
that it cannot l)c lyr any means found thq^ the sea was 


tJiere, idem est non esse tt non appjirere, tlfe land tlius 
increased belongs, as a perf|uisite, to the owner of the 
land adjaa*Dt.” * In page 28T.ord^//uA again dt'scnlies 
the jus alluvionis in neaily tlie same words, and then 


(fl) Pt. 1.1,1.11.11. 
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cibe'3 the foUowi]|g passage from PiraMtki lib. f* 

Item quod p^r «ili«id4^0m 
jure gentiiun 

incrementu^* dMtilt ^od 

ita paulfttim 

xnomento 

latens 

partem idi^tlW ptebSki 

nppulit, {Sie^tpa^ W'eani tdum ^etmai^are,* dttd 
then he dbljsen^ -ilut Siaitad fi>noVaibe^cnil Jaw iu 
this aad toilo^ng places ’ and sdbu ijl^ 

ho adds, ^ lb Jus ^kiAioub, os I J»ar^ 

^ 'i ? - (u# 

de jure cibteHgauiy,'by ihe law of F^<j;la.ntl the knijfs.** 
With t|j|e ipcitascpei rclicuohcm> oi icccis 

of the seUf Ilal^ <ays» “ 'Phis tkith He jiue csoi^pnjum 

belong to ti^e hiftj^’’ («jj and fie assign^ the same lo i-sOn a«» 
btfore, dtat the sea is part of the waste of the ctown^^iud, 
therefore) tliat;ishicli lies liiulet it beloiigs to tiie king; 
and hti t|ie case ot an in(i>rmjtioii ugamSt Olfftjoo) th 
and others/* for intiuding; into ‘lOO acus of laud wliicli 
wan relicitmn per mart, and now tailed Sulioit. Mai ; 
the de&ndttnits pleadt I spctiall}, aiul • ntitlrd thonistKts 
by presciij^tion to tin lands i}io}ut by the sea; and 
upon dcniuriei adjud^^l against thtni) that, fir%t, by 
the piescripUon or title inadelto linds which is 

JUS alluvionis, no ai^swcr is givui to the inloimauen foi 
lands nVict, foi tluse weto of social lutiucs. Second, 
It was held that it lies nut in picscription to'cluiin lantb 
lelict per mate.' "rhis ca^ pio\o*^ thhigs; fiut> 
that It IS neccssnij td pUad spCtially.» title to lapd^ 
gamed |i€i alki\ lonem, add, secoudlj, that cg^om can- 
not gUcajightto lands pei lehctionem. In ilic case 
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of the Abbot of Pef^-ftorough (a), he pleaded and proved 
a title* by custom wo lands Tonned per aHuvionem, 
and jiidgment was given for It js not coiw 

tended that the defon^^t, in the present case, might 
not have sh8wn a title .to the lands in dispute if he 
had *alieged and proved a custom* but he has not done 
so. In the Abbot of Jlamsays case {^), where the Crown 
demanded sbity acres of land which the abbot had ap> 
propriated to himself; he pleadett that he held the 
manor , of Prancfisler, situate nea^.tbe sea, and that 

there was tliere a certain marsh sometimes diminished 

• • 

and sfHiietimes inci-eased by the flux and refliik of the 
sea, and traversed the appropriation; and upon issue 
joined a verdict was found for the abbot, and jiulgment 
given qnod eat Sine ‘die. This case is cited by Lord 

Hale (f), who observes upon it, “ Here fs no custom 

* • 

at all alleged, but it seems he relied opoii the common 
right of his case, ns that he suffered t|ie loss, so he 
should enjoy the benefit, even by the bare common law', 
iu case of alluvion.” Upon that authority it must lie 
concedetl that a subject may be entitled to accretions 
bv alluvion, if he pleads and proves that he has been 
subject to loss by the sea in the stime place. At tlie 
conmiencement of that case D^er puts a qucerc, “ whe¬ 
ther lands te^ by the sea shall lielong to the prince or 
the owner of the adjoining land,” which is answereil in 
a note supposed to be by Trehj C. J. “ The prince 
shall have all lands left by or gained from the sea.” 
There is another w’ay also in which the subject may be 
entitled to increase by alluvion, viz. if the alluvkiii is so 

insensible that it cannot be known tliat the sea ever was 

* 
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there. To Riis right Ctd(ts{a) af^iies the principle 1824<. 

* • 

** de minimia non carat iex.” is unnecessai^ to 
notice the inciease per insuiee productionem.^ The aemnst 

, f. I.ord 

right of the khig to lands Jbrmed by alluvion, or YuKtoaoucsH. 
left by the sea, is therefore clear. It is flso admitted 
that where the land of a subject is ovirwhelmed by the 
sea, and again left dry, the right of the subject revives. 

ItolL A6r. 168. Prerog, du Bmfj B. pL 2, Thd Crown, 
therefore, in claiming maritime increments takes no¬ 
thing irom the subject: it merely claims to retain, in a 
dry state, that which clearly belonged to it when covered 
with water. In the present instance the subject seeks 
to take something from the crown. Probably the pas¬ 
sage cimd from Bracton by Lord Hale may be relied on 

by the other side; but Lord Hale observes, that the 

« 

passage in question follows the civil Jaw, and in various 
either works Bratton is sjxiken of as not being entitled to 
much weight an authority in our law. See Fkz. Abr. 

Gard. pi. 71. Sti/ivcU v. Zouch (&), Ball v. Herbert, (c) 

Another autliority relied upon by the defendant at the 
trial was 2 Bl. Com. p. 261., but that is plainly a very loose 
pnssn^, for no distinction is made between the increment 
I)}' alluvion and by dereliction: it cannot be contended 
that all increase by alluvion belongs to the subject if it 
Ik* imperceptible to the eye whilst going on, for then the 
increase by alluvion^ must always belong to die subject for 

die actual formation of the land can never be observable 

• 

at the moment. The right of the subject really depends 
on the principle, “ de minimis non cyrat lex.” Here 
the whole increase was 460 acres, and it went on at the 
rate of eight or nine jwds in width every year. The 

(«) Ort i%’ici «,}•.;> 1. (6j \ 

(r) 2'. A’. L’6’J. Hut st'e a diHWeut opinion of Driictif’h Pwf. to 

V t.V». j». la., and /hii.'ilriitf^r's Jinji- J.a/iyef, -11, 
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principle before i^entiuned is here inapplicable; no 
custonCiary or presd^iptive right was pleaded, nor was 
tlie defendant’s case made to depend upon the liability 
to loss by the encroachf^ent of the sea, the first issue 
should, therefore, have been found for the crown. On 
the second issue th^ only question was, whether the land 
had been left in the manner stated in the inquisition. 
Now, the only object of the inquisition was to find whe¬ 
ther land which had originallv been covered with the sea 
had been left dry. No technical distinction was made l)y 
the eonimissioners betAveeu lauds formetl by alluvion 
and those derelict by the sea. Their finding was in 
substance that the sea had receded from the lands in 
question, and that wa^ supported by the evidence. 

PhilUpps, contra. The wqrd “ inipcrcept'ible,” in the 
first issue, must be understood in iho'^ense which the 
term connnonly bears. It has not any leg^d or technical 
meaning in contradistinction from the sense which it 
bears in common parlance. Tfie same meaning will be 
collected from the context. Tl»e issue is, whether the 
pie^e of land in dispute has been formed upon the do- 
raesne lands of the manor by the “ slow, gradual, and 
irnjKjrceptible projection, alluvion, subsidence, tmd ac¬ 
cretion of ooiK, s()il, and other matter being slowly, 
gradually, and imperceptibly deposited by the flux and 
reflux of the tides.” 'I'he w'okIs “ slow, gradual, and 
imf>erceptible accretion and alluvit)n,” must be under¬ 
stood to descrilk! an tdluvion so gradual as not to be 
ol)served at the time, as not to be perceived in its pro¬ 
gress. The deposition being thus imperceptible, the 
increase niii'st be the same. By the operation of the 
tid'..!, then, ' small inclement ha- lxen ({(posited from 

1 4 day 
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clay to day, until, in the,c»urse of'ime, a considerable 1824f« 
piece of land has been formed; stiill^ however, comf»osed " 

0 7ho ISlIng 

of minute increments, each part being to the whole as agaUmt 

j . Lord 

the fluxion to the fluent. If the words oEthe issue are Yakbouough. 

to be understood in their ordinary spnse, die evidence 

completely established the defendant's allegation, and 

the jury could only find their verdict for him. One 

witness stated, that the alteration had been slow and 

gradual, and he could not perceive the growth as it went 

on. Another sait^ that the land grows a little from year 

to year, an(Uthat the gradual increase is nbt perceptible 

to the eye at the moment. If there be in rerum nature, 

auch a thing as imperceptible alluvion, it was that which 

the witnesses in this case jiroved to have taken place. It 

• • 

exactly corresponds w ith Ih adonis defmition of alluvion : 

** Latens increimiutuui ijuotf ita padlatim atljicitur ut in- 
tclligerc non po.ssis (]Uo momento Icniporis adjiciatur.” 

'riio jury, thdrefore, could not do otherwise than find 
the first issue for the defeiitlam, and if so, all question as 
to the second is at once dis{iosed of; for that describes 
tlic lands as /</? by the sea. Now Lord Hale and CdHis, 
in a variet}’ of passagi>s, speak of lands formed by al¬ 
luvion and those l<ft by the sea, as ii>tal!y difierent in na¬ 
ture, and subject to different rnJes of law., Ifi therefore, 
the first issue was projterly found for the defendant, the 
jury could not have <lone right had they found the second 
for the crown. The principle jioint made on the other 
side was, that even supposing the land in question to 
have been deposited by impercei>tible•degrees, still the 
defendiint cannot be entitled to tlic jiulgiiKint of the 
Court, inasmuch as he luis not stated on the record .my 
custom or prescription, or other legal title to it. But, 
upon a careful exaniiimtioii of the authorities, it will he 

11 3 found. 
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found, that the subj^t is entitled to such lands of coiii> 
snon ^ght. There ^ little to be found touching the 
point to the old books. Nether Brookes or MtzherberCs 
Abr. ccmtuns any trace d^iiSttch a prerogative os that now 
claimed, nor is it mentioned in Stma^ord de Prerc^* Begin. 
Difef C. J. puts it as a doubtful question, whether a 
great quantity of land relinquished by the sea idiall be¬ 
long to the prince by his prerogative, or to the owner of 

<n 

the adjoining land, as a perquisite (a); and, after refer¬ 
ring to several text writers, he cites the Abbot of Ilam~ 
sa^s case, aqd afterwards Digges v. Aammond as a like 
case. In botli judgment was given for the subject 
against the crown, although the record did not contain 
any allegation of a customary or prescriptive title; and 
it appears by Cai/{s,*pp. 50. and 53., tltat the lands were 
formed by alluvion^ With respect to the note by 
Trchy C. J., it is plain, that if it was meant as a solution 
of C. J. •X^er’s doubt, it applies to derelict lands only; 
but if it is to be taken in a larger sense, still it can only 
apply to derelict lands, and those from which tlie sea has 
been excluded by artiftcial means. It cannot be sup¬ 
posed to include lands formed by alluvion; that is con¬ 
trary to the natural meaning of tlie words, and in oppo^ 
sition to the two cases reported iinmeiliately after the 
qumre put in the text: now it is not probable iliat 
Trely C. J. would have expressed an opinion inconsist¬ 
ent with those cases, without making some observation 
< 

upon them. In 2 Bxill. Abr. Prerog. B, pi. 9, 10., the 
cases cited by l^fr are adopted, and then follows pi. 11. 
“If the salt water leave a great quanlitif of land on the 
shore, tlie king shall have the land by his prerogative. 


and 
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and tb« owner c( the adjoining soiP shall not have it as 
a perquisite.” Whence it may W inferred, that iIMle 
tboaght, land formed gradually |;>y alluvion, would go to 
the owner of the ai^ining lard, of common right, as a 
perquisite; fuid it has'been so understooS; Com, Dig, 
Prerog. (D. 61.) and 2 Bl, Com, 26K Lord Hate, in 
his treatise De Jure Mark, manilestly speaks of two dif¬ 
ferent kinds of gain by alluvion; the one where*a consi¬ 
derable increase takes place at one time, the other where 
it is gradual and by insensible degrees. In the former 
case it belongs to the crown, in the latter to the subject; 
and he does not cite any case to sfiew, that, under such 
circumstances, die right of the subject depends on cus¬ 
tom or prescription. In the Abbot of Peterborough's 
case a custoni was certainly alleged,*biit it is not stated 
that his right coqld not have*been estiiblished without it; 
and in the Abbot <f Ramsafs case no such ti^e was 
stated on the*’record. Lord Hale cannot be taken to 
mean that the increment belongs to the subject only 
when it is so inconsiderable as to l)e scarcely percei>- 
tible; for in the Abbot of Hannafs case, w'hicli he cijjps, 
the dispute was for sixty acres; and unless the land is, 
after the lapse of many years, clearly discernible, a dis¬ 
pute respecting it can hardly arise. The true and only 
sensible meaning is, that where the incrctise is imper¬ 
ceptible in its progress, there the land becomes ,the pro¬ 
perty of the subject as it is formed j it is then vested in 
him de die in diem; and what is once vested in him 
cannot be devested by the circumstance*«f a still further 
increase afterwards taking place. This agrees with the 
c.isc cited in Callh (a), from the 22 Lib, ass, pi. 9S. 
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1B24'. The case was, tbiA: a river of water did run betweeu 
^ two Iprdships, and \jiie soil o( one side, togedier with 

I’ivcr of water, did wholly belong to one of die said 
YAKBdnouoB, lordshipsj and the river^by little imd little, did gather 
upon the soil hf the otiier lord, but so slowly, that if one 
had fisted his eye a whole day thereon together, it could 
not be perceived. By tliis petty and imperceptible in¬ 
crease the increasement was got to tlie owner of die 

« 

river; but if the river, by a suddei| and an unusual 
flood, had gained hastily a great parcel of the other 
loi-d’s grouBtlj^^ he should not thereby haVe lost the same; 
aud so of petty and iinperceivable increasemehts from 
the sea, the king gains no pro{>erty for ** de mininiis non 
curat Icx.” The case of the river clearly explains the 
mode in which Cailk intends to apply die maxim, 
viz. that the king* juis no^ claim to the land where 
the increase is by imperceptible degreca^ however large 
it may ultimately become. I'here is not, then, either 
upon authoj'ity or principle, any ground for disturbing 
the verdict found fur tlic defcmlant. 

Cur. (idr. vtdt, 

1 


The judgment of the Court was now delivered by 
Auhott C.J. I'pou this case the only tpiestiun for 
the judgmeait ‘ of tlje Court is, whether the evidence 
given at the trial was such as to justify the verdict of 
•— the jury upon the issues joined. VV’hether the pleadings 
have been correctly framed on eiUier side, or what may 
be the legal consequence and cflect of the verdict, sup¬ 
posing it to stand, are points not now before us. I 
notice this, beaiusc some part of the argument at the 
bar was more jiroperly applicable to a matter of low 
upon admitted facts, thua to the quesdou whether par- 

liculai 
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iicular issues are maintained.by the e^dence; or in other 1824^. 
words, whether particular facts are ^und to exbt ^ ThiTKwa 

The second issue upon the record arises upon a tra- 
verse of the matter found by tlie inquisition. The matter YamomJbgh. 
thus found, is, that the land now claimed t)y the crown 
was in times past covered with the water of the sea^ but 
is now, and has been for several years, left by the sea. 

Now, the distinction between land derelict, or left by the 
sea, acquiring a new character in consequence of the 
mere subsidence and absence of the salt water; and. 
land gained by alluvion or projection of extraneous 
matter, whereby the sea is excluded and prevented from 
overflowing it, js easily intelligible in fact, and recog¬ 
nised as law by all the authorities on the subject. Upon 
tiie evidence it is very plain, that the land in question, is 
of the latter description, ami therefore the issue joined 
upon this point was properly found for the defendant. 

The principal question arose upon the first issue and 
it is, as I have before intimated, merely a question of 
fact. The (lefendant has pleatled, that the land in 
question, by the slow, gradual, and imperceptible pro¬ 
jection, alluvioij, subsidence, and accretion of ooze, soil, 
sand, and other matter, being slowly, gradually, aud 
by imperceptible increase, in long time cast up, dq)osited, 
and settlcil bv and from the flux and ref!ux of the tide 
aud water of the sea in upon aud against the outside 

and extremity of the demesne lands of the manor, hath 

• 

licen formed, and hatli settleil grown and accrued 
upon against and unto the said demesne lands. This 
allegation has been denied on the part of the crown, and 
an issue taken upon it. The allegation regards only 
the manner in which the land has l>een formed: it con¬ 
tains nothing as to the result of its foriiuUion, nothing 
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AS to the practicability of ascertainiiig, after its ftarm- 

atioi^' by any mar](3 or limits or quantity previously 

existing and known* or by measure to commence and 

be taken from such marks, or with reference to such 

quantity, hoW much is now land, that once wi» sea. 

It is'clear upon the evidence, that the land has been 

formed slowly and gradually in the way mentioned in 

the plea. The argument was upon the word ** im- 

« 

perceptiblyand for the crown, two passages were 
cited from Sir MaitAeto Hale's treatise, De Jure Maris, 
wherein that^very learned writer spcaics of land gained 
by alluvion, as belonging generally to the crowii, unless 
the gain be so insensible that it cannot 1^ bt^ ant/ means, 
according to the words of one of the passages, or auy 
limits or marks, according to the words of the other 
passage, found that, the sea was there; idem est non 
esse et non ajiparere. In these passages, however, Sir 
Matthei» Hale is sj^eaking of the legal consequence of 
such an accretion, and does not explain what ought to 
be considered as accretion insensible or imperceptible 
in i^lf, but considers that as l>eing insensible, of which 
it caruiot be said with certainty that the sea ever was 
there. An accretion extremely minute, so minute as 
to be imperceptible even by known antecedent marks tw 
limits at the enli of four or five years, may become, by 
gradual increase perceptible by such marks or limits at 
the end of a century, or even of forty or fifty years. 
For it is to be remembered that if the limit on one side 
be land, or something growing or ])laccd thereon, as a 
tree, a house, or a bank, the limit on the otlier side will 
be the sea, which rises to a height varying almost at 
every tide, and of w'hich the variations do not de}H'nd 
merely upon the ordiruiry course of nature at fixed anti 
asccrtaijjcd peiiods, but in part also, upon the strength 

] 5 anti 



IN THE FifTH Yeah of GEOROK IV. 


lOT 


and direction of the wind, which aHre different almost 
from day to day. And, therefore, ^hese passages ^om 
the work of Sir MaMhew Hak me not propmrlyrappU- 
cable to this question. And con^ering the word ^ im¬ 
perceptible” in tliis issue, as connected with the words 
slow and gradual,” we think it must be understocfti as 
expressive only of Uie maiuicr of the accretion, as the other 
words undoubtedly are, and as meaning imperceptible 
in its progress, not imperceptible after a long lapse of 
time. And taking this to be the meaning of the word 
“ imperceptible,” *the only remaining point is, whether 
the accretion of this land might properly upon tiie evi¬ 
dence be considered by the jury as imperceptible. No one 
witness has said that it could be perceived, either in its 
progress, or at the end of a week* o^ a month. One 
witness, who appeal’s twice lo have, measured the land, 
says, that withm the last four years he could see that 
the sea had rt;i»»ded, but he could not say how much; 
the same witness said, that it certainly had receded since 
he measured it last year, but he did not say how much; 
and, according to his evidence, the gain in a period of 
twenty-six or twenty-seven years, was on’ the average 
about five yards and a half in a year. Another witness 
sjieaks of a gain of from 100 to 150 yards in fifteen 
years; a much greater increase than that*mentioned by 
the first witness; and this second witness adds, tliat 
during tiie last five years there had been a visible in¬ 
crease in some parts of from thirty to fifty yards. U]^n 
the evidence of this witness, it is to be observed that 
he speaks very loosely, the difference between 100 and 
laO in fifteen yeai’s, and between tliirty and fifty in five 
years, being very great. The tliird witness said there 
hud been some small increase in every year. TJiu ilmrtii 
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witn^ said, the*'swarth increases every year very* 
gradrially, and perhaps it had gathered a quarter of a 
mile ih breadth in soqie places within his recollection, 
or during the last fifty-four or fifty-five years, and in 
some places it had gathered nothing. And this was 
the whole evidence on the subject. We think the jury 
mij^t, from this evidence, very reasonably find tliat the 
increase had not only been slow and gradual, but also 
imperceptible, according to the sense in which, as I have 
before said, we think that w'ord ought ^to be understootl. 
And, consequently, we are of opinion, that a new trial 
ought not to be granted, and the rule Uierefore must be 
discharged. 


Rule discharged.. 


fFednesday, ASpinall a^aiiist Stamp anti Atiotfier. 

JutK 50th. ® 


Where a de¬ 
fendant Tv*as by 
a Judge’s order 
allowed to go 
to trial upon 
certain terms, 
upon payment 
to the plaintiff 
of a certain sum 


^JpHIS was an action for an alleged trespass in seizing 
•certain goods and chattels alleged to be the pro¬ 
perty of the jdaintifT. T^e venue was laid in Yarhhire. 
The defendants justified under the 1 3 Eliz. c,l. and Ijll. 
c. 15., as assignees of one James bankrupt But 


of money and 
the costs in¬ 
curred up to 
{heMate af the 
order; and the 
plaintiff con¬ 
sented to tbe 
trial proceeding 
<m those terms 
before the costa 
had been paid; 
Hdd, that the 
defendant faav- 


afterwards defendants entertaining doubts os to whether 
all die goods were the bankrupt’s, made an application at 
a jpdge’s chambers, whereupon the Lord Chief “Justice 
made an order, “ That upoi|,fpaynient of sum of 
20 /., together with the costs of the cause up to the date 
of the order, the defendants should be entitled to a 
verdict in their favour, unless the plaintiff should, at the 


ing obtahied a 

rerdki, %as bound to pay tbosa costs, and could uot set them ofi' against those afMrwards. 
taxed him tm the poetea. . 


(rial, 
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trial, prove that the value of the gotyls enumerated on 1824* 
the back of the order, exceeded the sum of 20i,, or . 
should prove a trespass as to entering the dw^ng- agairut 
house or taking some of the other goods menUoned in 
the declaration’* This order was served cn the plain- 
tilTs attorney, on the 19th of MarcA last. The com¬ 
mission day at Yori was the 20lh. About half an hour 
after the order was served the defendant’s attorney 
tendered the sum of *20/. to the plaintiff’s attorney, and 
at the same time observed, that the amount of the costs 
could not then be ■known, but that he would pay them 
as soon as it was ascertained. The cause was tried at 
the Yor/i assi/es, and the plaintiff' failing to give the 
proof mentioned*ill the order, a verdict was found for 
the defendants. On the 17th of April Uie costs payable 
to the plaintiff were taxed at 1 S5.„ and the costs for 

the defendants wdVc taxed at 132/. lOs. 

* • 

•* • 

Parke moved tliat the defendants might be at liberty 

to deduct the interlocutory costs from those which were 

taxed for them, iff^tead of paying thein to the plaintiff* 

and cited Htrsxll v. Hardhig. {a) The plaintiff’s attomly 

might have insisted upon having Uiem paid before tlie 

cause was tried; but ns he did not insist upon his right 

Uicn, he cannot now resist this application.* 

* 

Aldermi shewed cause in the first instance, and con¬ 
tended that the payment of the costs mentioned in tlfb 
order was a' condition precedent to the defendants* being 
eutiti<xl to go to trial on the advantageous terms which 
the order ^ve tlieni. 

(« o 


Per 
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1S34. 

AsmiAX.t 

againat 


Wctlnettlai/, 
Jkint 30lh. 

In K. B. a de¬ 
fendant served 
with a copy of 
process by ori- 
|rinal, has eight 
days from the 
quarto die post 
of tlie retnm of 
the process to 
enteaan ap¬ 
pearance. 


Per Curiam. Th^e costs were pa^ble on a qiecial 
order; and the {myment was certainly u condition precc- 
doi^which ought to have been performed before the 
defendants could have the benefit of the order. 

* Rule refused. 


Hunter against Simpson and Another. 

^ RULE was obtained, calling upon die attorney fi)r 
the defendants to shew cause why he should not 
^)ter an appearance for the del^dants, pursuant to his 
undertaking. On the 14th of June the defentlants’ 
attorney received copes of a s}>^al capias against the 
.defendants, returnable on iliat day, and gave an under¬ 
taking to appear for them. This rui^was obtained on 
the 2^1, of June. \ 

^Chitty shewed cause, and contendetl that it vras not 
necessary to enter an appearance until the 26th of June, 
an3 cited the rule laid down in TideCs Prac.{a) Xkmt 
the appearance is to l>e entered within eight days after 
the quarto die post of the return of the process. 

ft* * 

Arclibold.i contriu The practice adopted in this court 
is correedy stated, but that practice is wrong: the writ 
was returnable on the 14th of Jiau\ and the time al- 
lowed for the entering of appearances by 5 G. 2. r. 27. 
».l.i.s eigltt days from the return, not from the day of ap- 
appearance. TJiat day, usually called the quarto die 


post. 


fa) sixth edit. 
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post, was, at common law, a day granlod ex. gratia curise. 
The statute 12 G. 1, c. 29,* first gave the coramoh ap¬ 
pearance, and that enacted that it should be eril^ed 
within four days from the return. The same expression 
is adopted in the 5 G. 2. c. 27. s, 1. Had th^f legislature 
intended to give the longer time contqpded for on the 
other side, they would have directed that the compu¬ 
tation should be made from the quarto die post, and not 
from the return. 'Die court of C.P. have, put that 
construction on the act which the plaintiff now in¬ 
tends for. 


Ill 

1824i 


Hianwit 

agabat 

Siinww. 


Abbo'it C. J. The whole question is, what is meant 
by the expression, “ return of tlie writ.” The court of 
C. P. have held it to mean the very day ;* w’e have held it 

to be, the quarto die post. Which construction is best I 

• * 

do not now preteod to decide; but we cannot make this 
rule absolute a person who has not yet neglected 

to perform his undertaking according to the rule of 
practice prevailing in this court, <*■ Tlic motion was 
made too soon, and the rule must, be discharged, but 
without costs. 


Rule discharged without costs. 
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1824. 


Tfednadagt 

JuneSOib. 


ThWine and Others against 11. Hutchinson and 
Another, Bud of J. Hutchinson. 


Wberea de* 
fendant was 
duly rendered 
adjudgment 
in diadiwge of 
Itis bs2l. Imt 


MOtice thereof 
wras not given 
until after ex« 
aentkm had 
been regularly 
iaauM and ex- 


ecoled against 
tbebaili the 
Cowt eet aade 
(heitiacntioa. 
andenMredan 
exonerainr on 


the htA-iiiece 
on payment of 


1 


^ROWDEli had obtained a rule to set aside the 
execution issued and executed against the defend¬ 
ants, and enter an exoncrctur on the bail-piccc, (»ii the 
ground that the defendant, in the original action was 
rendfeltred in time in discharge of the bail. 

Archbohl shew eJ cause, and ronlended, that Utc .appli¬ 
cation was too laU*, execution having been executed, and 
notice of the render not basing been given until after 
tlmt time. lli> aflUlavit stated, that final judgment was 
signed in the original action on the 11th of Ju»r, 1823. 
On the SOtli of Marche 1821, a ca. sa. %to MuMescjp wu«s 
issued against tlie defendant, and retutSS non est invent. 
In E 9 Stcr term, whicli commenced on the 16th of Aprils 
writs of scL fa., and alias sci. fa. against tho bail were 
lodged vfith the sheriff of Miihlkiex, and returned. On 
th^ 28th ofitMaQfi a non omit. trsi. Ji. fa, was issued into 

Surrey^ under whicfi the goods of R. Hutchinson were 

> _ 

srized. Two days after the seizure the attorney for dc- 
ftndhnts gave notice (and tlie fact was so) that the de¬ 
fendant in the original action was surrendeF^ in dis¬ 
charge of his bail on die 17th of April preceding. 

t 

i 

^er Curiam, The defendant in the original action 
hhving been rendered in time, the execution agpunst the 
bail must be set aside, and an exoneretur entered. But 
os they neglected to gifc notice of the render, they must 
pay die costs which have been incurred. . 

Rule absolute cm payment of’costs. 
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May, Gent., One, kv.,^gam 6 t Brown. 


1 "DECLARATION hUnod ilmt the Plaintiff, before 

JL^ ^ , * for'a libel, the 

the publiCMlKiii (>1 the libel thereinafter mentioned, defen^t can¬ 
not, eitiier in 

hud long been an atturne}, and in that prufes&iou bar of the ac- 

had been employed l^y the parishioners, vestiy'clerk ^Uon^of 

in the parEh of St, MatHu-Uy Bdhnal ihteUy and ^t, CTSmcleSiCT 

whdht tlie plaintdl’.ttas such \estry clerk ns aforesaid, 

certain proseciitioiis weie urelened and cairieti on plaintiff not *»• 

* • * dibtinctty re- 

asalnst one Joi(jj/i Jit f rrw/i, lor cfertain niisdemeanors ladngiotbe^ 

” . aame uibject. 

before then alleged to have been cunmntted by hinij; and UdsIanUoa 

stated that 

tn furtherame of such piuccvdtu^Sy and iobiiii^ tht Mine plaintiff va«ipi 

to a successful ifcSttt, certaia sums of Inonc\ lieJongiiig to h*^b«n*^ 

the pnrLshioners <4' the parish* of StdMutthrjCy Bethnal ^clerlTin'Ae 

(hevn, were ap{ir|||^ted and appKed to the tlilcharge o( 

the said ehpeticel md law charges incnirod on account of *** 

■ ” i vaatry denw, 

the said proceetlings, to wit at, &c.; \et the defeiidi^nt, cwtain iwose. 

li’ . cations woie 

well knowing, N,c., but contriving, &C.^to injure }>|aintiff canted on 
in bis said business and profession of an attorney, anti certain nusd'e*^ 
to cause him to be c^teeiged and taken' t6 be a dis- 
honest, corrupt, and fraudulent praciiser in liis^id pro- 
fesston, and in Inf, office and situation as vcstiy 

I! . issMct 

rertun suma tlf money tlclonging to tlu> {Mrisbtoncr!. were approfiriated and to<h« 

disclurgc of the OKpenrts nuumd on nicuunt of the so^ proccedtpss, ye^cweitdant in> 
tending, kc. to itUure tiie pl,ii!iull in iiis piofe«>sicin of an mtoltollfi, md to cauw hinado be* 
cstct.iiud « frandtiieut pinuiHi m tus smi i>rnft...hiun and mhtlllSci; ai^Tvstry eje^, and 
to lauMi it UibStutptHnid that ilii* plainlii! lud frauduientiy applied money lx longing to the 
iwrisbioneni, *% 4r<!.> nt t-dM.iy and main i«u\l> pnhiished of and CM^rbingitiojidain* 
tiff, and of ant^lphrcming iiia (.ondl^ in llt^ offiic as \estry clerk, Hn4m and lohceitung 
the wottert t^orrutui, the hln.1 t\c. It .tpiH'arcd un*thv priKiuctiod of«th<S libeHtt the 
trial, that tMjtoputation was, that the planiutf had appliid the puruJi money in pajnhmtof 
the (X)ienc«H^ the prosicution i^n it 1 ad trinnuaud Held, that tin's was no varianctw 
becaatcil did not dter the rhaiacten f the lilKl,the fniod imputed to the plaintiff bring tM 
Mime, nhethcr the money was inisapjihid b^it or uNFr the proceedings had terminatetl 
and that the allegation, that the ld>ei was pulmshed ol and concerning tft, miaurs 
did not make it neemwy to prove prectstiy that the libel did i elate to iftrcry part ff the 
matter preriousty stated. , ’ ^ * 

Vox.. III. 1 aforcsfliil, . f, * 
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1824 <. 

Hav 

ogainst 

Bkouk. 


aforesaid, and to be a person not fit to be trusted therein, 
and to deprive him of the same, and to. cause it to be 
suspected and believe^l, that the plaintiff had fraudulently 
and clandestinely appropriated and applied certain sums 
of money, of and belonging to the said purisli||b«iers, there- 
tofoit', to wit, on, &c., at, &c., falsely, wickedly, and ma¬ 
liciously ilid compose, write, and publish in a news|)aper 
called the Sunday Monitor, of and concerning tlie plain- 
Jtifl^'^ a«d,.pf and concerning his conduct in his office as 
veii^ clerk as aforesaid, and of and conccniing tJicfnatters 
qfmvsaid, a ccrUiin malicious and dcfaniiatory libel, con¬ 
taining, amongst dtb^* things, die defamatory matters fol¬ 
lowings of mid concerning tliQ^plaintifF, and of and con- 
cernkiig his conduct as such vestiy’ clerk as aibr^aid, 
and of and corfcerr.fbg tfin matters ajbrcsaid, that is to 

y « 

say: “ St. Maittieic, Bethud Green. At a vestry meet- 
ing held in the piffish -of St. Matthe^^^html Greah on 
^Vedtmdat/, the 2yth of March last^tp^fbliowing reso¬ 
lutions w'ere confirmed, and ordered to be printed in the 
Simday Monitdr. It is worthy of remarkr that the cir- 

cumstaticcs to which the resolntions here inserted relate, 

<* 

took placei^hortly after the trud of Mr. Merceron (mean¬ 
ing the aforesaiil tJoi^h MAceron), though only very 
ijecently c^ocoverod ; and the present Lord Chief Justice 
that occ^itm, in jlis charge to the jury, expressly 
dechired, that although notice had been given in the 
chdlrc^^and althougli the vestry voted the payment of 
Mr. Merreron's law expences, yet, if the jttiy thought 
Hilt he had i^ot given all^he jiublicity t# the trans- 
hetion M'hich it was in his power to give, the|^e charge 
of clandestiiiity was established. M r. May, (meaning the 
plaintiff), the festry dlierk, and Mr. IVnghtson, were then 
present as pi‘in|cipal witnesses aga'uwt Mr. Mercet^t, as 


were 
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were also Mr. Bwa^ord and Mr. two of the 

committee of his prosecutors.** And in a certain bthei: 
.part of whicjl^ libel were contained the false, scajl^al- 
ous, malicious, and defamatory matters, following of 
and conceding tlic plaintiff, and of and Concerning 
nis said .dfity ^nd office of vestry cl^k, and of and ' 
concerning other his legal and professional duties, and 
of and concerning the matters aforesaid, tliat, is to 
say: Resolved, that a committee haling been ap- 

pointed on die 29th day of April 1818, to proceed^th' 
certain prosecutions against Mr. Merceroii, (meaning 
the said Jf>scp% lli/Ierceiwi,) md to rfuse by subscription a 
fund to defray the future law cxpences consequent there* * 
upon, the said committee did, on the 20th day of Au^ 
gust following, make a report in w^ipiig to the vestry, 
which stated lhai they "had no^ raised ymj moneif suh^ 
sniptim to defrau^e. future law„ exjiCnces which they 
had nevertlielasj^Pnrred; and that the said law chkrgc^ 
consisted of two oills of Messrs. md Freeipan, 

r. " * 

viz. one amounting to 3131, 19s. 7d, and the other to 
314^ S^,, making tc^ether 6281. 2s. fS. In consequence 
of sudh rejior^-aevei’al persons (specified by ipime in tlfe 
declaratkm) and May llte vestry clerk (meaning the 
plaintiff) were appointed to examtuc into thfc hlentify^ 
and accuracy of Uie said bills ; ^hd the aforesaid per^ ' 
sous (thereby meaning the said pci’sons so apjKnnted as 
aforesaid, including the plaintUl^) did pass the^iount 
of the said bills in three specific sums for pkjMuent; 
notwithstanfdllig they well l^ew at the time tliat the r^ > 
and true jpiount of the law and other l^pences which 
the comi^tee had altogether incurred amounte<l to no 
more than 5031, 2s.‘Id., instoad^of 62^1. 2s..’id., of 
whic||| only 243/. 2s. 8d. ougiil to have been taken out 
of the poor-rate fund, wliereas 628/. 2s, Id, was actually 

I 2 taken. 


1824. 


Mat * 

ngtdna 
Show It. 
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1824. 

* 


Mat 

against 

Baowir. 


taken. This vestry, therefore, deem the conduct of the 
aforesaid persons highly cehsurable, and they, in the 
mok unqualified terms, censure them accordingly; but 
as respects the conduct of Mr. James May, the vestry 
clerk (meaning the plaintiff) and legal adviser of this 
parish, who not, only concurred in this transaction, but 
actually furnished a bill, paid before the vestry knew ol 
the prosecutions, and incorporated it in his own hand 
writing with the unpaid law exponces of the committee; 
* he also signed his name, as tcstilying to the truth of the 
printed receipts and disbursements of the parish in which 
were inserted the two fictitious bills under the denomi¬ 
nation of Messrs. Kiiighi and FreemarCs bills; as also a 
charge t)f upwards of G30/. for weekly payments to out- 
diHH* jMwr, when they never received a farthing of it, and 
of whicli 113/. ii.?. 3</. W 4 S expended by himself (mean¬ 
ing the plaintiff’) and other pcrson^lKl<^iicd constituted 
authqrities, in eating and drinkin^f^llis vestry, there¬ 
for^ consider ^v. James Mat/f meaning the plaintiffj as 
most unworthy of their future confidence and support” 
(meaning thereby, that the plaintiff, in the examination 
and allow'ance of, and in his conduct and proceeding with 
respect to the said bills and accounts, supposed to have 
been incurred for and on behalf of the said parishioners 
of the said‘parish of 5/. Matthew^ Bethnal Greeny acteil 
corruptly and fraudulently as a vestry clerk of the said 
parish)' Plea, first, not guilty; secondly, that the mat- 
*ters contained in the libel were true. At the trial before 
Mhott C. J., at the sittings after Easter term, 1823 , the 
libel set out in the declaration was produced.^ evidence, 
and it was objected, on the part of the defendant, that 
there was a variance between the libel proved and that 
described in the declaration, inasmuch as it was averred 


in 
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in the declaration, that th^ prosecutions were preferred 
against Mcrcetvu, and that in furtherance of mch j^'o- 
ceedings, and to bring the same 4o a successful issue, 
certain sums of money belonging to the parisl^ners were 
appropriated and ajiplled to the discharge of the cx- 
pences, and that it appeared by the proof, that the libel 
charged this money to have been applied to discharge 
theexpences, ajicr tlifs proceetiings had terminated. The 
Lord Chief Justice overruled the objection, but restShred^ 
liberty to the defendant to move to enter a nonsuit. In 
the course of .the trial the defemlant offered nn evidence 
other libels published of him by the plaintiffi but not re¬ 
lating to the same subject as that on which this action 
was brought. The Lord Chief Justice refused to receive 
this evidence of particular libels, but*he did receive ge- 
neral evidence, that before the publication of the libel in 

had published other libels of the 
iff having obtained a verdict on 
both i^ucs, a rule nisi for a nonsuit or a new trial was 
obtained, upon the grounds taken at the trial. 

• 

ScarletU Gurneif, and Halt now shewed cause. There 
is no variance in this case. 'Fhe averment tliat the libel 
relates to certain ijitroductory matters before stated, 
does not form any part of the description of the libeU 
It is matter of inducement introduced to explain the 

/»V«i 

libel; and if so, it is quite clear that it need not 
proved precisely as it is alleged. Yarley v. Ttmtock. (a) 
Rickets V. Sahxy* (l>) Filins v. Coggtwell, (c) Lord 
ChurchUi^, Hunt, {d) It is sufficient in an action of tort 


question, the pl&^ff 
defendant. The ^hin 
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1824. 


Mat 

egttkut 

Browk. 


(a) Palmer, 259. 
(c) 5 it/. 4 - 5. 3C9. 


(6) 2 n, w/. 360. 
(d) 


to 



Hfi 


1824. 
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f 

to pcove the same ground of^ction as that which is laiti 
in declaration, and it is not necessary to prove the 
whole of the charge l^id. Here die allegation was divi* 
sible, and Si was sufficient to prove part of it. Bex v. 
Himi. (fl) Rex v. Sutton, {h) Assuming the allq^on 
to be descriptive of the libel, still if it be descriptive of a 
circumstance wholly immaterial to the defamatory cha¬ 
racter of the libel, it need not be proved. Now here the 
deftsnatory character of the libel consists in the imputa¬ 
tion that the parish money was improperly applied, with 
the plaintifl’’s concurrence, to defray cxpenceff incurretl 
in a prosecution against Mcrceron, That is tfie gist of 
the fraud and dishonesty charged upon the plaintiil*. 
The fraud imputed is the same, and the imputation is 
equally injurious to the character of the* plaiiitif!'; and 
the damaffcs which he will be entided to recover will be 

C7 

the same, whether the fraud is chiMMed to have been 
covj^mmated before or after the pre^eedings against 
were at an end. That circumstance, there¬ 
for^ does not alter the character of the libel. Now 
CveU with res{iect to written instruments, it is sufficient 
to produce instruments corresponding in all material 
circumstances with those set out on the record. In 
Draper v. Gfrrati (c), the declaration on a replevin bond 
stated, diat the party replevying levied liis plaint at die 
next county court, to wit, at die county court lioldeti 
^lefbre A. J5. C. and /)., suitors of the said court, which 
suit was afterwaixls removed, &c. By the record pro¬ 
duced in evideiice, it appeared that the plaint was levied 
at a court holden before E., jP., G., and H, / 4md it was 
contended that the plaintiff in his declaration had affected 

t 

(«} 2 CampbrH, 583 . 

(c) 


ib) 4 it. & 35*2. 
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to describe tlie record, and that the Variance therefore 
was fatal; but the Court \ield it to be immaterial, be¬ 
cause it was unnecessary to sUite prove the namis of 
tlie suitors, and tiierefore that allegation m^ht be re¬ 
jected as surplusage. So here it was wholly unnecessary 
to allege that the libel predicated any particular time 
when the money was misapplied. The case of The King 
V. Home (a) is distinguishable from the present, because 
the allegation there, that the libellous matter was ** of 
and concerning the king’s government and the employ¬ 
ment of his ^troops,” witii reference to th^ libel then 
uiuler prosecution, constituted one entire proposition, 
for unless the ,libcl related to troops employed by 
the government, it could not be a libel concerning the 
king’s government. But here the •proposition that tlie 
libel was published “ of artd comjerning the matters 
aforesaid,” is ajjffpposilion consisting of ii^everal distinct 
parts, tuul it i^OTfecient to prove ii libel published re- 
lating to so many of those previous matters^ 
essential to give it the particular defamatory charac¬ 
ter so described. Secondly, the evidence of particular 
libels published by the pluintiif of the defendant was not 
admissible, either in answer io the action or in mitiga¬ 
tion of damages. Such evidence would lead to great 
inconvenience if admitted in trials at Nis*i Prius. The 


jury are summoned to try the issue joined between the 
parties. Instcail of trying that issue only, they would be 
culled upon to try matter which ought rather to be tlie 


subject of separate actions. It wouUl be productive also 
of great injustice ; for the plaintiff would not have notice 
of Uie libels intended to be produced against him, and 
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BflOWM. 


(«) Cf'n'pcr,72t 
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could 
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I 

could not be prepared to defend himself against tlie 
charge of having published them. 

V 

The Attoiiieii-Gentral^ Brougham^ and KcUy, contra. 
It may be conceded as a general proposition, that in an 
action of tort, oV in an indictinent, it is sufHcicnt to 
prove substantially the same grouiul of action, or the 
same o'ffence as tliat which is alleged on the record; 
but here the plaintiff has made it necessary, by the form 
of the declaration, to prove a libel precisely similar to 
that which he has describwl ; for the allegntion that it 
was “ of and concerning the matters aforesaid,’' is de¬ 
scriptive of the libel itself. The plaintiff has therefore 
undertaken to prove a lilKd relating to all the matters 
before specifietl; ohtf ot' the matters prevfously reciteti 
being, that parish • money*had been ijpplied to defray 
the expellees of Merceroii^s prosecution^ order to bring 
the SiXBte to a mccessfnl In mi nation, lt*was necessary, 
therj^^e, for the plaintiff to prove a libel charging that 
tiie nfofiey had bee n misapplieii before the prosecution 
agjiinst Mtrcermi had terminated. In 'The King v. 
IIorHi it was laid down both by Lord Mansfield and 
Lord C. J. De Grn/y that the allegation, *• of and con¬ 
cerning the king’s government and the employment oi' 
his troops,” made it necessary to prove that a liliel ha<l 
been published relating both to his majesty’s govern¬ 
ment and the employment of his troops. It would have 
been an answer to the indictment if it had appeared that 
the libel publish«;j:i was not relating to the king’s govern¬ 
ment or to the employment of his trrjojis. In Teestlale 
V. Clement {a), tlie declaration was for a liliel, stating 
that the plaintiff, u constable, had apprehended }K’rsons 


(fl) J Cktflj^ s Rrp. fiO.'. 


Stealing 
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stealing a dead body, and had carried the body to Sur> 
geoRs’-hall, and that defendant published the li^el of 
and concerning plaintiff’s said Obndiict; second count, 
that defendant published a certain other libel of and 
concerning the conduct of the plaintiff respecting the 
said dead body: and it was held necessary, in support 
of both counts, to prove that the plaintiff had carried the 
l)ody to Surgeons’-hall. That case is precisely hi point 
So in Shepherd v. Bliss {a ); the declaration alleged that 
the words were spoken of and concerning certain soap, 
alleged by A. B. to have been stolen: it wps held that 
the declaration was not supported by evidence, that tfie 
words were spoken concerning certain soap alleged by 
A, B. to have been taken out of his yard. Secondly, 
tlie libels distributed by the plaintiflPco*ncerning the de¬ 
fendant ought to^liave been j^ceivec^hi evidence, either 
in bar of the acl^n, or in mitigation of damages. In 
Anthony Pasqydwi {Ij) case, Lord Kcnpmi held that tliey 
were admissible even in bar of the action. In\l M i?r^^ 
V. Tippo' (c)f Lord C. J. Mansjicld allowed otheplabels, 
published by the plaintiff of the defendant to be received 
in mitigation of damages. It is true that these were only 
nisi prlus cascir. It seems however to be more reason¬ 
able to allow the libels ibcmselvcs lo be produced in 
evidence than to receive general evidence of the plaintifi’ 
having libelled the defendant. In tliat case, the witness 

is suffered to give parol evidence of a matter reduced 

• 

into writing, and his judgment as to the nature of the 
publication is conclusive upon the p 2 y*ties, whereas if 
tile particular evidence be received, tlie papers contain- 
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{b) Cited in Finnctl^ v. '2Camj>l>, 76.. and in Tabcrt v. Tti^ 

;wr, 1 Cumpb.tiBO, 

(<■) 2 Camjifh 76. 
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ing the matter itself are produced, and the Jury tbcti 
havaan opportunity of judging whether they amount to 
a libd or not. \ 

Abboti’ C. J. 1 am of opinion, that nrUher of the 
« 

objections which "have been taken in the present case 
on the part of the defendant ought to picvail. The 
first objection is on tlie ground of variance. The snp- 
}K>sed variance is between matter of fact alleged in 
the declaration, and matter of fact proved. It is not u 

variance between tlie contents of a writtep instrument 

« 

described on tlie record, and a written insti uinent proved 
in e^'klence. Now it is a general nilev that a variance 
between the allegation and the proof will not defeat a 
party, unless it be hi'tespect of matter which, if pieade^i, 
would be materiul.t If tlte variance J)e in respect of 
matter not essential to maintain the or the plea, 

it is oftio importance. Then the question to be con- 
sidef^ is, wljelher the matter, with respect to which 
the variance is alleged to exist, with reference to the libel 
itself, was in any degree essential to support the action ? 
The matter of fact alleged is, tliat certain prosecutions 
had been instituted against Mcrceron . and that, in fiii*- 
therance of those proceedings, and iu brih^ the mmc to n 
siteces^td certain sums of money belonging to the 
inhabitants of the parish of Bethuil Great were appro- 
{)riated and applied to discharge tlie expences. Now-, it 
is quite immaterial witli regard to the dcfamatoiy cha- 
ractw of die lib^ whether the money of the parishioners 
appropriated and applied to th^discharge of law ex- 
pencGS incurred in the prosecutiolis, was so appropriated 
and apjilied before tlie prosecutions had arrived at their 
termination by the judgment of the Court or afterwards. 

I1ien, 
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Tbed« avoiding to the general this' variation be¬ 
tween the allegation and the prod£ will not be ntaj^erial, 
unless the plaintifif' has, by sonfe other matter on the 
record, rendered it necessary for him t9 prove the 
allegatdon precisely as he has made it. It was con¬ 
tended that the phiintilF had, by the form of his dedar- 
adon, rendered it necessary for him to prove (though 

a 

otherwise it would have been unnecessary',) that the libel 
does relate to all die matter previously alleged; that by 
the averment, that the defendant published a libel ** df 
and conperrring die matters aforesaid,” he*has rendered 
it necessary for him to prove aM the matters aforesaid, 
to be matters to which the supposed libel relates. I am, 
however, of opinion, that the allegation does not com¬ 
pel die plaintiff to prove formally and precisely that 
the libel relates to every part artd particular of the 
matter so pre^usly stated, but that it satisfies all 
he has taken on liimself to prove, if he shVws that 
die libel relates substantially/ to the matters pl^i^usly 
alleged by way of introduction, in such a manner 
as that die defamation contained in the libel is ofatho 
character and effect which the plaintiff has described. 
It is true, that in die case of the King v. Horne, the 
words ** of and concerning the king^s government and 
ihcemf>>yment of his troops,” were held to connect the 
liliel with the king’s government and the employment 
of his troops ; and most undoubtedly in that case fj^iey 
didt and it was therefore essential that it should in some 
way appear on die record, that the libel was a libel con¬ 
cerning the king’s^lUPvernment and the employment of 

v " 

his troops; or otherwise the matter which w-as said to 
be n libel, might have beeuMunocciU in itself, at least 
innocent as against the crown in the way uiteged. it 

* would 
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1824. would not have had that defan^tory cliaracter which the 
infori^ation had given to it in tlie introductory averment. 

Tecsdak\. Clement, the decisiQii proceeded 
on this ground} that the fact on which the plaintiff failed in 
proof, was material to the defaniatoiy’ character of the libel 
itself. Now, here,*the fact which the plaintiff has failed in 
proving (vi/. the object for which, and the time when, the 
money of the parishioners was approjviatcd) is wholly im¬ 
material. As to the other cases referred to in the course of 
the argument, I think tlic utmost effecUthat can be given 
to them is this, tliat the judges before whom tliosc cases 
occurred, were inclined to think that that which followed 
thew'ords of and concerning” must be precisely proveil. 
It has at times ccrUiinly been Uie inclination of my own 
opinion, and I believe in one case I ruled •Jiccordingly. 

But that was an opinion delivered at Nis* Prius {a) on the 

# 

best a^ention 1 could give to the case then, but I think 
since, oh reviewing the former decisions,* more weight 
lias been given to them, than on grave consideration and 
attention they are fairly entitled to. For the reasons 
alr;eady given, I think the plaintiff did prove so much of 
his allegation as was necessary to maintain his action, 
notwithstanding the reference to introtluctory matter by 
means of the words of and oncerning” which occurs 
in the subsequent part of the allegation. 

The other objection is, that I rejected evidence which 
it is contended ought to have been received. Tlie evi¬ 
dence offered at the trial was of particular libels aUegetl 
to have been published and distributed by the plaintiff 
It was not contended that any onQiiiff those libels could 
be said to be the provocation to the particular libel of 


(«) LtVHS V. Wultct, 


which 
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w'liich the plaintiff complains. 1 di*ught that unless it 
could be made to appeaf that the libels offered hi evi¬ 
dence related to the same snbje^ as the libel on which 
the action was brought, I ought not to receive them as 
evidence. It is not contended that they do distinctly 
relate to the same subject as the li^iel on which ’the 
action is brought. It must now Iw taken that they did 
not. Then it conics to tliis single question, whether when 
one man brings aif action against another for libelling 
him, it is competent for that other to shew, that, as to 
other subjects, the plaintiff has published libels on him. 
The inconvenience of allowing uch evidence has been 
ailverted to in argument, and no one who is acquainted 
with the nature and course of a trial by a jury, who are 
summoned to try die issue joined b^tveentlic parties, can 
iioubt that it (t’ould be most iiifonveniept. That, however, 

t 

is not of itself a Oecisive ground for the exclusion of evi- 
dence; but, in considering the question, whether evidence 
ought to be received, it is iniporL'uit to look at the incoii- 
venicucc to which its reception would lead. If I had re¬ 
ceived the evidence in this case, the effect of it would have 
lieen, that the attention of the jury would have been dis¬ 
tracted with a multiplicity of (piestious and issues, not 
raised upon the record, but raisetl on a sudden at Nisi 
Prius, of which the party against whom the proof wms 
offereil could liavc no previous notice, and which he could 
not come prepareil in any degree to meet. It is said, that 
to be consistent with myself, I ought to have received the 
parUcular libels in evidence, and that it would have been 
better to have done so, than to have admitted general 
evidence that the p!i||btiff had distributed papers defam¬ 
atory of the defendant. The question is not now whether 
general evidence was properly allowed, if that was so, 

I should 
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I sliould fimise lie&jbe I gave an upon ft sitting 

in this f^sce. Fpr die r^sqnts jliave already giv^^ as 
they did not propMy form part of the ms^r in issne in 

* V ** ' i 

tliis cause, 1 am of opinion that they*cotfld#npt be re- 
ceived in evidence, either in bar of'the action, or in 
mitigation of damages. It seems to me, t^t it is not a 
Just ground for mitigating damages in an action brought 
for onc^ libel, that on other occasit^s the 
written libels on the defendant, on some other matter 
unconnected with that which Is the subject of the action. 
Jt would be a set-off of one libel agamst another. I am, 
tlierefore, of opinion, that J certainly did' right in re¬ 
fusing to receive the particular libels in evidence. I 
give no opinion whether I did right or “wrong in admit¬ 
ting the general evidence; it is unnecessary to do so, the 
verdict having been found plaintiff. For these 

reasons, I think that this rule ought to'be discharged. 


plaintiff has 


Bayi.£v J. It ap})ears to me quite clear, that the 
evidence which my Lord Chief Justice rejected was 
rightly rejected, and that lie went quite as far as the law 
allowed him, when he received general evidence to prove 
that the plaintifl* had, before that j>eriod of time, been 
libelling the defendant. In deciding whether particular 
matter is evidence or not, it is necessary to consider 
what is the issue joined between the putties; for evi¬ 
dence of particular facts not relating to that issue is 
not admissible. In some instances general evidence is 
admissible, where evidence of a particular fact is not. 
Thus, when tHt credit of a witness is objected tO, 
general evidence that he is not t^Jie believed cm oath 
is admissible; but specific evidence that at some period 
he had committed a particular crime is not admss- 

16 sible. 



L 

IN THE Fifth Year of G'|101UJE IV. 127 

sible. the iasu^were, did defendant publish 1824<. 

the libol in qn^idpi^ond H^?,dJ^^n’those 

two points Qnlyi^ius i| seeni%toibei^jla%;alall' ^idet)^^ as Oifainst 

' ■ 1# . .? '» * ".‘i- '' j" Browk. 

distinguished general evidence,' could be repdved. 

Tlie reason of l^ie aistinction that thqadidis^iod of e^i« 

deuce of pail^iilar facts would be calculated not only to 
produce general inconvenience, but would operate as 
a surprise, upon party against whom it is offered. * 

When a party knows what the issqe is, he knows on if 

wliat points to prepare himself. He may also be pre- 

4 " 

pared ujion general points, not connected with the issue; 

t 

but be cchainly would not be prepared upon particular 

points. Suppose, in answer to an action for a libel, the 

defendant gives in evidence that the plaintifiT, at another 

time, published a libel of the defepdaiit. There might 

l)c 6rst a question, whether the plaintiff did or did not 

publish; secondly, whether it w'as or was not true; and 

then in this action for one libel, the matter tric4 would 
’ # 

be that which ought to be the issue in another i^ioii 
brought fur another libel. Besides, if the defendant 
might give iji evidence one libel, he might give in evi¬ 
dence twenty; and so, instead of trying one point and 
one issue joined, twenty diflorent issues would be tried at 
once, the inconvenience of which would be incalculable. 

The next question is whether there is a variance or 
not ? That depends on the eflect of the words “ of and 
concerning,” following the diflferent introductory matters 
stated in the declaration. The libel is stated to be 
“ of and concerning” those different matters, and if 
it is therefore necessary to prove a lib^ r'elatiug speci- 
hcally to every one^^ those matters, then there has 
been a failure of proof in this particular case, and 
there ought to be a nonsuit. But 1 take the words of 

and 
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and cnncigriiing*’ ^^ot tp jl^av& c<l^*ct; but that they 
only of tilje plaintiff to prove 

a' re£liiitg/tct iifattfrs/^o 4ar as they are cun- 
iitictdd with the Uliel in resjiect cither of the particular 
dwimafory'eharajjtcr ascrllted to it in the^leclaration, or 
of the raannoi in.»hich it is aftcnvards set out. If, ibr 
instance, the plaintiff in stating the libel had connected 
It by innuendo with a particilar ^iegatioi}, then he 
would bo bound to piwe a libel relating U) the matter 
contained in that allegation. At first I thought tliat the 
case of the A'/?;e v. Ilonw went to an extent to which 1 
was afterwards satisfied it did not go, I'here it is stated 
by Lord C. J. Dr Gn v, tliat the words “of and concern- 
ing” tied the prosecutor down to prove that it was “ of 
and concerning‘hii* .majest\’s government, and of and 
concerning the emjdoyineiit of his troops,” and that if the 
prosecutor's proof failtil in »ither biancli of that projwsi- 
tion, 11)6 pro‘'tcutoi must have lliilei! in ioto.. Ilut that 
was one cnliie mdi\isib!e proposition, and luvi a pro¬ 
position containing two disliiut and separate blanches. 
If (here liad hetn two distintl and .sepaiate branchc'. 
of the proposition, then that ea- ■ would ha\c been 
an authority U> sh« w that the allegition, which was 
“ of and ctmeerning” tw'«> things, would, at ail events, 
make it necessary to pro\e that it was ** of and con¬ 
cerning” each. But there the libellous mutter was of 
and concerning one entire projx^sition, and therefore the 
crtnseijueiice tloes not follow. 'File information there 
charged, thtit the defend.-ml intended to create dissatis¬ 
faction tow.'irds fiis majesty’s government, and published 

* 

the libel of rind toncerning his majesty’s government, 
^id the employment of his troops. I'hc employment 
of them is understoc»d by Lord C. J. Dc Grey to mean 
employment by his majesty’s government. The libel 

J5 did 
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,r . % . 

did not say a syllaw^ afaput 
at all; all that yiias stated w 
jects were i^lflitipanly murdered by |he knig*s 4Toops. 
Unless thope troops were ^cting under the empjby? ^ 
ment of government, there was no libel on his nliyes- 
ty*s gove|:nftlent, therefore the allegation, that the libel 
was “ of ami concerning his majesty’s government, ' 
and of and concei*l’iig the employment of liis troops,” 
was one entire indivisible proposition, both branches of 
which it was nece'^sary to prove. And so it was consi¬ 
dered by Lord C. J. Dc Gray, in delivering the opinion 
of the judges, for he says, “ Tlie natural import of the 
words seems to be this, I am speaking of the king’s 
administration of government ralativei to his troops.” 
That case, thcrelbro, being out of the question, there is 
not any other which establishes that the averment that the 
libel is “ of and concerning the matters aforesaid,” makes 

f $, 

it necessary to prove a libel relating to every part of the 
intrcxluctory statement in the declaration. That part 
of the introductory statement in this case which is sup¬ 
posed not to have been warranted by the language of fhe 
libel, is not connected by any innuendo with the libel itself, 
nor has it, os it seems to me, any material connection 
with it. It states, “ that certain prosecutions were pre¬ 
ferred and carried on against MaYct on^ and in further¬ 
ance of such pr(x:ecdings, and to bring the same to a 
successful issue, money belonging to the parishioners 
was applied in discharge of the said expcnces and law 
charges incurred on account of the sahl proceedings.” 
The words “ said ex|«nces” are improperly introduced, 
for they ore not previously mentioned ; it must be con¬ 
sidered, therefore, to allege, that the money was applied 
to the discharge of cxpences and law charges incurred 
on account of the proceedings. But then it is said, 
VoL. III. K that ^ 


majestys .gov^ni^ent 
as/ <|fv&e^'sttb- 
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that the ^legation tnat these ‘riiicHiies were impropriated 
in furthehince and fdr the* purpose of tirin^ng dte pro* 
secution to a sucoessflfi" ternitnati<ft| .iinpltf% that ttut 
money was< ^prhpriated white die cause in pro* 
gress, whereas^ in^ point of fact, it was appropriated 

f 

after the cause had terminated; bat the* perio^ of 
dme at which that appropriation took place had no¬ 
thing to do with the character oft* the libel. The 
cdiarge against Mr. May is, that he suflered to be 
brought forward a sum of 628/. at a period of time when 
503/. was all that was due, and 243/. was all that ought 
to have been charged against the parish. It is equally 
a libel, and the fraud imputed to him .is precisely the^ 
same, whether the money was misappropriated in the 
progress of the pro^e!bution, or after it came to its ter¬ 
mination. This cifeumstanVe, introduc^ in the declar¬ 
ation, jind concerning w'hich the libel is said to have 
been published, is wholly immaterial to the defamatory 
character of the libel. Another part of the libel is 
entirely unconnected w'ith that previous allegation, viz. 
th^ part which insinuates that another sum of 600/. 
and upwards, pretended to have been applied to the 
payment of out-door paupers, had, in point of ftict, 
never been so applied, but that Mr. May and others liad 
^appropriated a considerable part of it to the cxpences 
of eating and drinking in taverns. For these reasons 1 
am of opinion that the evidence was properly rejected, 
and that there was not any variance. 


IV 

Holroyo J. 1 am of opinion, th^ neither of the ol:jec* 
lions which have been made in this case ought to prevail. 
First, I think that Rie evidence tendered was properly re¬ 
jected. It certainly would be pregnant with the greatest 
inconvenience, if, in an action for a libel, evidence of other 

specific 
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specific libds ptiblisli^ by the plaintiff of the defendant 
were to be admitted. Tlie issue to be tried was, whether 
the ddfoodan^ was guilty of puHishing the libel with 
which he wes charged. It was wholly imnuderial to that 
issue whether the plaintiff had published other specific 
libei^pf the defendant or not. It has been said that the 
evidence ought to have been received in mitigation of 
damages. It would be very strange, however, il^ when 
the plaintiff is seeking damages for an injury done to 
him by an act of the defendant, the latter should 
be permitted to avail himself of the law to recover 
damages against the plaintiff for another libel produced 
at a time when the plaintiff could not be expected to be 
prepared with evidence to justify or excuse it; for that 
would be the effect of allowing hioi to give other libels 
in evidence to diminish the damagesk which the plaintiff 
would otherwise receive in consequence of the act which 
the defendant^hod done. 1 think tlie plaintiff is.entitled^ 
to recover tlie damages which he really has sustained from 
die act of the defendant, whether he has injured the de¬ 
fendant on oUier occasions or not. If that evidence is 
not admitted, no injury can be done to the defendant, 
for he may resort to his remedy and recover damages 
for the injury he has sustained; and by the plaintiff then 
becoming defendant, he wUl have an opportunity of jus- 
tifying, excusing, or denying that which is alleged. 
The argument ab inconvenienti is of importance in con¬ 
sidering what the law is, and there cannot be any doubt 
that the reception of this evidence would tend to great 
lOGonvenience and injustice. 

1 am also of opinion, that Uiere is no variance. It 
cannot be contended that tliere is any valid objection on 
this ground, unless it amounts to a misdescription of the 

K 2 Uliel; 
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% <h 

libel; that is* that ohp libel is charged in the declaration,, 
and that another libd of a different nature is proved. It 
is stated to be a libel of and concerning, the matters 
aforesaid.” That is a general allegation, which is. not to 
be considered as exteiiding to all and every the matters 
aforesaid. In the cose of The Kittg 
libel was alleged to be of and concerning” the go¬ 
vernment. That was considered not to import tliot it 
was of and concerning every branch of the govern¬ 
ment; but that it was of and concerning some one 
branch of the government. But there it was also al- 
leged to l)e of and concerning the employment of the 
king’s troops: tliat was held not to import that it was 
of and concerning the general employment of all 
troops;” but it was* held that the allegation was sus¬ 
tained by proof of a libel \?f and conceriung any |>art 
of the king’s troo}>s. The introductory part of tlic de¬ 
claration here says, that the plaintiff w-as^ vesUy clerk 
appointed by the parishioners: that has been proved. 
It is stated, that while he was vestry clerk proceedings 
were carried on against Mr. Meren'on lor something 
alleged to have been committed by him. Then it goes 
on to state, that certain sums of money belonging to 
the parishioners of St. Matthew, Bethnal Green, were 
appropriated and applied to discharge Uie expciices 
incurred in the said proceedings, in furtherance of such 
proceedings, and in order to bring them to a successful 
issue. The injurious character of the libel is pre¬ 
cisely the same, whether the money was applied with 
the particular motive and at the particular time mmi- 
tioned in the introductory jvart of the declaration or not. 
It seems to me, therefore, that that allegation was wholly 
immaterial to the character of the libel itself, and being 

immaterial, 
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iflifnaterial, it was unnecessary to prove it. In an action 1834. 

u)ion a bill of exchange (a), where tfie declaration stated 
the bill to have been accepted and indorsed before it agaitm 
became due, and the proof was, that it was indorsed 
after it became due, tlie court held it to be no variance, 
because it ivas immaterial, whether the bill was indorsed 
beibre or after it became due; and, therefore, it was 
nnnecessary to prove the indorsement precisely at the 
time when it was alleged. So here, it is wholly imma¬ 
terial, witli respect to the character of the slanderous 
matter imputed by this libel, whether the charge be, 
that the money was applied before or after the prose¬ 
cution was teniunated. For these reasons I am of opi¬ 
nion, that the present rule must be discharged. 

Littledale J. I think that the evidence was pro¬ 
perly rejected. Upon the plea of not guilty tl\e only 
(picstion was, whether the defendant had published the 
liliel in question. Upon that issue, therefore, it was not 
competent to the defendant to give in evidence other 
libels published of him by the plaintiftl That was,no 
part of the issue raised upon this record. I think that 
they could not be received as evidence to mitigate the 
damages. If they were receiveil in evidence to mitigate 
damages, see what the situation of the plaintiff would 
be; he has no notice that the libels will be offt^red in 
evidence; he has no means, therefore, of disprovijpg 
the fact of having published them. The defendant may 
come prepared to prove that the plaintiff did jin fact 
publish them. If the plaintift’ had notice that such 
proof was intended to be g^ven, he might be prepared 
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With evidence either to shew that he never published 

them at all, or that he was justified in publishing them. 

The plaintifi^ by whom they are alleged to have been 

published, j^ught to be in as good a situation as if he 

himself was a defendant in an action brought against 
¥ 

him on those libels. That, however, is not the only 
inconvenience.' For this would not only be a set-off 
of.libels, but a great deal more; for in a common set-off 
the debt is extinguished. If the defendant, by a set-ofi^ 
reduce the debt claimed of him, that demand so proved, 
and of whiah the defendant h^ had the benefit, can 
never be claimed again. But in this case, the libels 
which were ofi^reil in evidence, as published by the 
plaintiff, would go to reduce the damages, and yet the 

a 

defendant might afterwards bring an action against the 
plaintiff for publishing those very libels; and although 
the plaintiff, in consequence of those libels having been 
received in evidence against him, has been prevented 
from getting more than 10/. damages, when he odier- 
wise would have been entitled to 100/., still that would 
nqt operate to estop tlie defendant from bringing an ac¬ 
tion, as in the case of a common set-off. At common 
law, a set-off is not allowable at all; and even where it is 
allowable by the act of parliament, the plaintiff always 
has previous knowledge of what the set-off is to be, 
either by plea or by notice. So that if tlie evidence 
were admitted in this case, the party would be in a worse 
situation in that respect than the defendant in a common 
case o^aet-off of f deb|. If this evidence were admissiblt^ 
the d^eudant in an action for an assault, would, upon^ 
the same principle, be entitletl to give in evidence that, 
two or three months before, the plaintiff had assaulted 
him. I think, therefore, that tliis evidence was properly « 

rejected. 
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rejected, both on the grpund that a plaintiff iiv such a t824i. 

case has no notice of the intended defence, and that it , ' 

f May 

would produce ereat inconvenience, by leading to a against 

.... Baowk. 

multiplicity of enquiries. • 

n' 

I am of opinion, also, that tliere is no variwce. 

In an action for a libel it is necessary in the declar¬ 
ation to shew the libel, the time at which it was pub¬ 
lish^, and that it, relates to the plaintiff. on the 
face of the libel the plaintiff is mentioned by name, or is 
described as filling a particular character, it is not ne¬ 
cessary tp shew by ave^ent that the libel relates to him 
individually, or in that particular character. In this 
case* therefore, 4n order to maintain this action, no aver¬ 
ment was necessary, because the plaintiff was described 
in the libel .ns Mr. vestry derk. But, if a party 
bringing an action for a libel wishes* to shew tliat he sus- 
tained additional injury in respect of a particular cha¬ 
racter which he filled, or in respect of other circumstances 
entitling him to damages, then it is necessary to shew by 
averment those circumstances, or that he filled that cha¬ 
racter, in order to entitle himself to greater damages, 
upon account of the discretlit thrown on him in that 
character. Now here the plaintiff does claim damages 
in respect of the injurious impuUUion cast upon him in 
his character of vestry clerk; for the declaration states, 
that whilst tlie plaintiff was such vestry clerk as afore¬ 
said, prosecutions w'crc carried on against Mercergn: 
and in furtherance of such proceedings, and to bring 
the same to a successful issue, monies were appropriated 
and applied to the discharge of the expences and law 
charges incurred on account of the proceeding. He 
makes this averment to connect himself in his character 
of vestry clerk with some part of the libel, and if 

K 4 seeks 
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1824. seeks to recoveir damages in respect of hts character as 
Mat clerk, he must prove that allegation, but if he does 

not prove it, it does not prevent him from recovering 
damages in respect of the injury sustained in bis indi¬ 
vidual capacity. The declaration then goes on to de¬ 
scribe die tendency of the libel, or die intendon with 
which the defendant published it. It states, that the de¬ 
fendant, ** intending to deprive the jplaintifT of his good 
name, and to injure him in his business and profession 
of an attorney, and in his office of v^try clerk, and to 
cause him to be esteemed a fra^uleut praptiscr in liis 
said profession of an attorney, and in his said office as 
vcsti-y clerk, and to be a person not tjt to be trusted 
tlierein, and to deprive him of the same, and to cause it 
to be suspected and befieved that the piaintid'had fraudu¬ 
lently and clandestinely approjiriated aii^ .^pJ)lied certain 
sums of money belonging to the parishioners, published 
the libelV^ the character of tlie libel, therfclbre, of which 
the piainttif compiuiiis, is one the tendency of which is 
to injure him in his individual chnracter, in his character 
of attorney and vestry clerk, and to cause it to be sus¬ 
pected that he had irnuduiently applied money belong¬ 
ing to the parish, 'riie declarntion then goes on to say, 
that the defendant published tlie libel of and concerning 
the plaintiffi and of and concerning his conduct in his 
office as vestry clerk, and of and concerning the matters 
aforesaid. Now these latter words, of and concerning 
the matters aforesaid,’^ connect the libel afterward set 
out with the prev[ous averments, so far as tliey are cal¬ 
culate to shew that the libel is of the particular defem- 
atoiy character. 1 think that the plaintifij tlierefore^ was 
only bound to allege and prove a libel of tliat character, 
viz. a libel charging him with having fraudulently applied 

money 
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iiioD^ belonging to the parishioners* * It has been urged, 
that it was necessary in tiiis case to prove every word 
contained in the previous avermdits, because the alle¬ 
gation that the libel was of and concerning” such and 
sucdi things amounted to a specific description of the 
libd ; but 1 think that it does not amount to a specific 
description of tiie libel, but to a description of the nature 
of the injury the plaintiflT has sustained. It seems to me, 
tliat when the declaration alleges the libel to be published 
“ of and concerning tlie plalntifi* and of and concerning 
his conduct ,as vestry c^rk, and of and concerning iAe 
matters aforesaid,^* tlint, reddendo singulo singulis, it may 
be considered in^ the same light ns if the words ** of and 
concerning” had followed each of the previous averments. 

tliercforc, the declaration had stated* that certain pro¬ 
secutions hnil b§cn preferred against Mcrccrou, and in 
i'urliicrancc of the proceeiitngs, and to bring the same 
to a successful issue, money belonging to the parishioners 
iiad been applied in discharge of the expences, and it 
liad then been averred that the libel was published of 
and concerning the matters aforesaid; 1 think tiiat the 
latter words would not be applicable to all the sub¬ 
ject-matter recited in the previous averment, but only 
to so much of it as was material to shew the libel 
to bear Uie defamatory character ascribed to it in the 
iledoration. The charge in the libel is, tliat parish 
nion^ was improperly applied. It is wholly imma¬ 
terial whether it w’as applied while the proceedings 
were in progress or after they had terminated. Tliat 
term does not form any ingredient in the quality td* 
the slander, nor con it in any degree alter the nature 
of the injury sustained by the plaintiiF. In King 
V. Horne the averment was, that tlie libel was pub- 
lislied ** of and concerning the king's government and 

the 
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the emplo^^ment of hie troopsthat was one entire pro¬ 
position, for the libel was not of and concerning the 
gov^nment, except so &r as it related to the act of go- 
yemment exercised by the troops. It was not of and 
concerning the king’s troops individually, but as acting 
on behalf of the government, it was, therefore, an entire 
proposition, and the allegations were not divisible; but 
here Uiey are perfectly distinct. In Peppin v. Solomons (a), 
which was an action on a policy of insurance, the declar¬ 
ation stated, that ajier the making of the policy the ship 
sailed. The evidence was, th 2 ^|phe sailed hefbre; but it 
was held to be no variance, because it was quite imma¬ 
terial whether she sailed before or after the making of 
the policy. So here, it was quite immaterial whether 
the money was appropriated whilst the proceedings were 
in progress against *Mr. Merceron or after they had ter¬ 
minated. 1 am, therefore, of opinion, that the averment 
did not'require proof applicable to the whole of tlie alle¬ 
gation ; and, secondly, that if such proof was necessary, 
it has been given upon tlie only material point upon 
which the question arose. 

Rule diselmrged. {6) 


(a) S T. J?. 40fi. 


Declaration fur 
a libel stated 
tliat t£e plain, 
tiff was on at¬ 
torney, and 
that the defend¬ 
ant, intending 
to injure him 
in his good 
name, and in 
his said profes- 
Kon of an at- 


(fr) Lcm$ V. — In this case the declaration alleged that the 

{daintiff was an attorney, and that the defendant, intending to injure him 
in his good name, and also in his business of an attorney, published the 
libel of and concerning the plaintiif, and of and concerning him in bis 
said business or profession. At the trial before JbboU C. J. at the London 
sittings after jifteftae/fflej term 1S22, the plaintiff merely proved that he 
was admitted an attorney on Uic Jubf IS 15. He failed In proving 
that he had either taken out a cerdficate in the year 1812, (die libel having 
been published in that year,) or that he had, during that tim^ practised as 


tomey, pub¬ 
lished a libel of and concerning tlie plaintiff', and of and concerning him In his «idd pro¬ 
fession. At the trial, the plaintifT failed in proving liiat at the time of die publication of 
the libel he was an attorney: Held, diet this was not a fatal vaiiance between the alle¬ 
gation and the proof, the words ef die libel being actionable, ahhougb not used with 
^terencato the professional character of the plaintiff^ 
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an attonitj* IliaLordQiief Jutticewasofi^iiioiiFtiHifca* ihedtog^ 
tionin the declaration was not mdndy that the plaintiff had been adnutted 
as an attorney, but that the matter published^ him by the defendant waa 
of and concerning him in his businesa and profession of an attorney^ k 
we* necessary for him to prove that he was an attorney at the time of the 
puldication; and the plaintiff was nonsuited. A rule nisi for setting 
aside the nonsuit was obtained in the following term, upon the grqund 
that tin allegation in the declaration waa divisible *and that it was suffi¬ 
cient for the plaintiff to prove that the libel was published of and concern¬ 
ing him in his individual capacity, the words being actionable,^altliough 
not used with reference to |iis professional character. The point was fully 
discussed in Trmily term 1 825 ; and it was contended by tbo defendant's 
cuuneel that titc allegation was descriptive of 'the libel itself, and that 
tliere was consequently a variance between the allegation and tlie proof. 
No judgroept was pronounced Mthat time; but in the course of this tern 
Jbbott C. J., after suting the flm of the case, said that it must be go¬ 
verned by the di‘cision in May v. Bmwn, and tiiat the rule for setting 
aside the nonsuit must ibcrcroFe be made absolute. 


ISd 


nu, 

mr 

Bftoww. 


Austin against Debnam. 


(^ASE for a malicious arrest. The declaration al- Where there 

Icged, that defendant, on, &c. at, &c, not then draUngl''^* 

having any reasonable or probable cause of action what- 

soever against the plaintiff, to the amount of tlie sum of due on 

money for u hich he maliciously caused him to be ar- e“ch side of 

' the account, 

rested as thereinafter mentioned, maliciously caused and an arrest for 

the amount of 

procured a bill of Middlesex to be issued out of the one side of the 
Coutt of King’s Bench, commanding the sheriff of Mid^ ^^dcdurtlngi 
tUcsex to arrest tlie plaintiff, and falsely, and without on ti\”o^eri 
having any reasonable or probable cause of action what- ”nd without 
ever against the plaintiff, to the amouftt of 15/. or up- cause* 

wards, caused and procured the said bill of Middlesex 
to be, and the same was indorsed for btul for 23/. And 
theTsaid defendant afterwards, to wit, on, &c. at, &c. 
widiout any reasonable or probable cause of action 

what- 
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whatj^v^ against the said plaintiff, to the amount of 
151. or upwards, maliciously caused the plaintiff to be 
arrested, and kept imprisoned until he gave a bail bond; 
and plaintiff did afterwards, to wit, on, &c. at, &c. pay to 
the dei^dant the sum of 5i. 5s., and also the sum of 
31. Ids. 6d. in full di»:harge of the said suit; which said 
sum of 51. Ss. defendant accepted of and from the plain* 
tiff as the amount of the debt in the suit, and the sum 
of SI. 135. 6d. for the costs. And such proceedings 
were thereupon had in the said suit, dmt it was ordered 
by J. that all proceedi^j|p in the said suit should 

be stayed, which order was afterwards made a rule of 
Court ; and the said action was, and • is by means of 
the said premises, and according to the course and 
practice of the Cdui“t, wholly discharged, ended, and 
determined. By riieans of which said premises plain¬ 
tiff was injured, &c. (in the usual form.) Plea, general 
issue. *At the trial before Abbott C. J. at the London 
sittings after last Trinity term, the affidavit to hold 
to bail and the bill of Middlesex indorsed for bail for 
29 /. were proved, also the arrest and the executiem of 
the bail bond for which the plaintiff paid ]/. 95 . It also 
appeared in evidence, tliat the plaintiff 'was a baker and 
the defendant a caipenter; the latter did work for the 
plaintiff, and bought bread of him. They had a dispute, 
and the plaintiff desired the defendant to send him his 
1 ^ 1 ; and on the Ibllowing day, defendant said he had 
reckoned up his book and there was 5/. coming to him. 
A letter from the defendant’s attorney, demanding of 
{ds^dff payment of die hcdance due to defaidant, was 
proved. The whole account for carpenters worl^ not 
allowing for bread furnished by the plaintiff, was ; 
plmntiff tendered that sum; defendant refused it at first, 

saying, 



t 
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saying, that it in^as more than was dne,* then that be had 
employed an attorney and* could not settle it. After 
the plaintiff was arrested, defendant' being asked why be 
arrested him for 23/., replied that there hod been ob¬ 
stinacy on botli sides; and in reply to a question whether 
he had cast up his books, answered that he had, and 
that Si. was due to him. The payment of 5l. Ss. for the 
debt, and S/. 13s. Qd. costs, was also proved, and a re- 
ceipt was put in, given by the defendant for the ftrst- 
inenlioned sum as being the balance due to him. The 

t 

rule of Court for stayiim proceedings was (hen put in. 
Gvrruy, for the defendmit, contended, first, that the 
rule could not be considered as a termination of the suit; 
and, secondly, that although the plaintiff might have a 
right of set-off, yet still 20/. and upwards was a debt 
due to the defendant; and he cfted and»relied on Brawn v. 
Pigeon, (a) Scarlett^ contr% as to tins point, mentioned 
Dr. Turlmgtott\s case (If), and Dronefield. v. Archer (c) *• 
thirdly, it was objected, tliat the plaintiff was not at 
liberty on this declaration to give evidence of the set-oil^ 
the special circumstances not being stated. The Lord 
Cluef Justice overruled all the objections, and left it to 
the Jury to say, whetlier the plaintift’ had been mali¬ 
ciously arrested, but gave die defendant leave to move 
for a nonsuit. A verdict being found for the plaintift' 
with Si* damages: in Michaelmas term, a rule to enter a 
nonsuit or for a new trial was obUuned on the points 
urged for the defendant at the trial. 

Scarlett and Archhald now shewed cause. All the 
transactions between tlie phuntiff and defendant shew 
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(a) 2 C«rnfifi, 5^. 


( 6 ) 4 J3urr. 1996. 


(c) 5 Ji. ij; A. 513. 

a plain 
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a plain uiidmtai»^K^» that tha balance of the accoimta 

f V ' 

was to be ocmsklered as the debt existing between than. 

^ T 

The defendant, soon after the quarrel, said, he had cast 
his book, and 5l» was due; the attorney wrote, and 
demanded the balance due to the defendant, end die 
latter, when 20/.* was tendered, at first refused to a€» 
cept it on the ground that so much was not dtle. But 
admitting that this evidence did not shew on under¬ 
standing that the balance was to be ccmsfdered as the 
real debt, still, where there is a running account an 

arrest cannot be lawfully made for more than the balance. 

# •» > 

Since the statute of set-off, the just debt is to be taken 
as the ground of arrest. This was held in Dr. 
ton*s case, cited with approbation by Lord Mamfidd in 
Barday t. Htmi (o') / and again, expressly in Dron^ld 
V. ArcheTf where the Court said, that t^e reasonable and 
probable cause for arrest is the obtaining security for 
that which is feiriy due, and that is the bftlance. 


Gumey and Chitty^ contra. The first question is, 
whedier the defendant had a probable cause for arresting 
the plaintiff. The case of Bram. v. Pigeon clearly shews 
that he had; there was no evidence, that the defendant 
had agreed that the balance of the accounts should be 
Gcmsidered as the existing debt, nor does the statute au¬ 
thorising a set-off expressly direct that it shall be made. 
It is very different in that respect feom the 5 G. S. a SO. 
as to mutual credits. The plaintiff might not have 
diosen to insist upon his setn^ff. But, even supposing 
that in strict law the balance only is the ddit, it by no 
means follows thiU the arrest was malicious. Secmfdly, 

‘ * * 

(a) 4jPwm Idas. * 


the 
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the <3ecbrittion h in&uffid^t to let of tl^ 

cross demand. It does not 'apprise the de^mdant of the,, 
real cause of complaint, but says, generally, th^a^ the do^i 
fendant had no cause of action against the plafiNdipi 
whereas the special circumstances should have been set’ 
forth. • 



Abbott C. J. It is not clear that the general question 
arises upon the evidence given in this case, which 

certainly tends to shew an understanding between the 

■ 

partiev the balance only was to be co^idered as 
the elcistiAg debt But I%m of opinion upon the con- 
stiucdon of the statute of set-odl that where there are 
mutual accounts, the balance only is to be considered as 
the toiisting "debt for the purpose of arrest. Notwith- 
stimding the grea^ respect W'lhch 1 feel for every de¬ 
cision by Lord EUetdwrough, I cannot forbear observing 

• 

that the case of ^Brmn v. Pigeon was only a Nm*Pnus 
deebiem, and the termination of the suit wis such (a 
juror being withdrawn) as to give no opportunity of 
revising the opinion tliere expressed. Since that time 
the case of Dron^Id v. Archer was before the Court, 
and the former cose was cited, yet the arrest being on 
one side of the account only was held to be malicious, 
lliftt deebion appears to me consistent with justice and 
common srato. Then an objection has been made to 
the declaration: it does not, as stated in argument,; 
allege that the defendant had no cause of action against 
the pktndfi^ but that he had no reasona)^le or probable 
cause ofaction to the amount for which the plaintiff was 
arrested. Tt is certainly rather loosely framed, but still 
1 think it was sufficient to let in evidence of the real jus¬ 
tice of die ois^. mid that shews that the plaintiff was 

entitled 
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.enticjed maintam the present action; this rule must, 
t^ereforfii ^ dischar|re(l. 

f 

Holuovd and Liitleiiali; Js. concurred. 

Hide dischai^l. {a) 


(«r) liai/h it J. was in llie Uail Court. 


'rvLr.R agahisi JosESj^ Gent., One^^&c, 


By an order of 
re&renoc, the 
•ward was to 
be delivered to 
the parties, or 
if they or either 
of them were 
dead before the 
making of the 
award to tbeur 
respective per¬ 
sonal repre¬ 
sentatives, on 
or before a 

g iven day, with 
berty to the 
arbitrator to 
enlarge the 
time for mak¬ 
ing bis award. 
11m plaintiif 
died before the 
award was 
madf^ and aAer 
hia deatbftha 
arbitrator en¬ 
larged tha time 
for making tita 
award t UeU. 
that the award 
made sridiiii 


was au action against tlie defendant, an at¬ 
torney, for negligence in not investigating the 
title to an annuity.' At the trial, at the sittings Imi- 
fore Ililmif term,* 1823, a verdict was Ibund for the 
plaintiff, subject to the award of an arbitrator. By 
the order of nisi prius, wliich was afterwards made a 
rule of c^rt, the award was to be delivered to the 
parties, or any of them re<{uiring the same, or if they or 
either tf them should he dead h<forr the making of the 
awardf to their respective personal representatives re¬ 
quiring the same, on or liefore tlie first day of ffi/a^ 
term then next, with libesfry to the arbitrator to enlarge 
the time for making his award. I'hc plaintiir in the 
action died before any award was made, and liter his 
^eath the arbitrator enlarged the time for maldi^ tlic 
award. By his award he found that the plaintiff bad a 
good oiuse of action against the defendant to the amount 


^theoilaiged 
lime snw good. 


of 5002., and orderedthe verdict to be finally entered for 
die plaintiff for that sum, and directed diat the executors 
of die plaintiff should assign the annuity the defend¬ 
ants, and allow thidr names or that of the plaintiff to be 
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11 $^ in ait aetkai m the bond of A ^ 41111 

hairing been obtained for setting osidolhn ieif^ ‘*‘"**^ 

ground that the death of the plaintiff was a tovocatio^of 
the arbitrator's authority. A cross rule had be^n 
to entm^^dp judgment on the verdict, ns of Hilaty He^, 

IBSSf the executors of die plaintiff* undertaking to assign 
the annituty. 



Marf^t now shewed cause .ind ndniitted, that m 
ordintty cases thc^ death of a party was a revocation of 
the mdhority pf an arbi^ator, hut coiitendod, that that 
e^ft wib expressly provided for by flic terms of the 
rule of reference,. 


n 

JVo/bfi and Ahrahamy contra. The* arbitrator had no 
power tp enlarge, the time for m.nk?n‘g his award aftet 
the dentil of the plaintiff^ and, consequenti}', the Qwntd 
not bd«f' made within the time limited by the drder of 
refenBDte void. Secondly, the death cJ^thc parly 
must necessarily operate as a revocation of die arbi¬ 
trators authority, liecausc the executors cannot be coiU- 
pclled to assign the annuity, according to liic terms of 
the award, and that annuity was the consideration for 
whkdt the 500/. was paid. It4a clear that an attachment 
would be granted against the executors, because 
,parties to the rule of reference. 

« 

JPifr iQt^atn. The death of a party, generany speax* 
o^m^tes as a revocation of an arbitrator's authority, 
inlj^^^owever, has provided in express terms fat 
tbat evenf t^^and an award made under siicli a rule after 
thq 4^atb 0f ^ patty, in ordinary cases, would cleitr^' 
be It is said, however, that in this case the award 

VoW'fe ' L ' ii 
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is void, because it Ivas not made on or before the day 
mentioned in the order of reference, and that there was 
no express power given to the arbitrator to enlarge the 
time for making his award afler the death of any of the 
parties; but, as the order of reference gave him express 
power to make his award after the death of any of the 
))arties, it must be intended to give him incidentally tfie 
same pow'er of enlarging the time after that event as he 
had before; and, therefore, the award made within the 
enlarged time is good. It is said further, that this award 
cannot be enforced against the executors; and, con¬ 
sequently, it ought not against the defendant, ft is true, 
that it cannot be enforced by attachment; but an action 
would lie against the executors, upon the undertaking of 
their testator to perform the award. Tliey therefore 
might be compelled to pertorm it. Circumstances might 
}K>ssibly exist, under which it might be improper to 
allow such an award to be enforced, but there are no 
such circu^jjlstances in the present case; and, therefore, 
this rule for setting aside the award must be discharged ; 
the executor to be at liberty to enter up judgment of tlic 
term when the distringas w’iis returnable, upon his un¬ 
dertaking to assign the annuit}-, and in other respects to 
perform his part of the nwwd. 


Rule discharged. 
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The King agahist The Justices of King’s Lynn. 


A RULE had been obtained, calling upon two ofth.e 


! inhabitanto 
town not 

justices of Kifigs Lynn to show cause why a man- wiUiin any 

1 L 1 1 I* hundred are 

<iamas should not ii^ue directed to them, commanding not entitled to 

them to cause a taxation to be made and levied for rais- the’cxpcnces 

ingand paying the, taxed costs of defending two actions 


brought!^ the .57G.3./. 19.5.38., against the appli¬ 
cants for the recovery of certain damages found to have 


fending actionii' 
brought against 
them on the 
(j • C. la. 


been sustained b*r the plaintiffs in those actions, in con- '‘«co- 

* ver the da- 

sequence of certain tumultuous assemblages of persons mages done by 

, - , - * • ' , tuuniltuoiu 

within the borough. The rule was obtained on an assemblies, 
affidavit by one of the defendants in tliose actions, stating 


tliat Lynn is a town not within any hundred; that the 
costs incurred' by tiiorii amounted to the sum of 111/,; 
that they had been duly taxed, and that t^cy had re¬ 
quested two of the justices of the town to make a rate 
to reimburse tliem that sum. The justices refused to 
interfere, thinking that they had not authority to do so. 


Nolan and Tindal shewi|||i cause. There are two 
answers to tliis aiiplicntion. First, that no statute has 
provided for reimbursing the expences incurred by in¬ 
habitants of towns, in defending actions on tliis or tl^ 
other statutes relating to similar matters. ' Secondly, 
even if they are entitled to lie reimbursed tlie applica¬ 
tion should have been made to the justices at sessions, 
and not to two magistrates out of sessions. Until the 
8Gt2, c. 16. persons against whom actions on the sta¬ 
tutes of 13 JSdie. 1. si. 2. c. 1., and 27 Eliz. c, 13., were 

L S brought 
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1824. brou^t 1^ iiot any maims of lacom^g tUe ooi^ bf 
tbmr de%ip^ The fourth section of that act ptoiricleda 
Tiir^iRui ^f ii of ^ consteUe of the hundred should b^.siied, 
Kiiio> if he caatf that two juices might (^ui^.tax«' 

aticrn to be made and levied for the payment of liia costs 

i 

incurved in defendii^ the actioo$ over and aboye the 
dam^iges recovered: but that aa was conhnsd to hm» 
dred^ The 22 G. 2. c.46. s, 34. extended the relief 
giyeo» os last, mentioned* to all defendants in aodons 
against a hundred, bnt makes, no mention bf actions 
against the Inhabitants of a town. Perha{>$ the I .G. ]» 
St. 2. c. 5, S.6. may be relied ooi but that only provides 
for reimbursing the persons on whom the damages, re¬ 
covered by the piaintifiT have be^ levied* and si^s 
nothing about the coSts of the defence ; and bemdfKH in 
the ease of a towir, the application ior relief is to be 
made .to the justices at the cpianei- sessions, wJddii di¬ 
rection luts not been complied witli in this case. XHhhefi 
y. Copke {pf, Ingle v. Wordswm th {b\ Cone v. 
and Bex v. Glastonl^ (d) shew tluit statutes giving CQits 
am to be construed strictly. 

Scarlett, Ptyme, and Parke, contr^ The true ques- 
tiop i% whether Uiis case m witliin the meaning of the 
^G#2. C.46. £.34. The ^yord tom certainly I# not 
"foimd'inthat section,, but the statute is remedfeh 
dirsd is made use of as the largest, wprd, and muiithe. 
taken to i^ihide aU districts that may bo sued ^ 
age^ under anymct. of parliament; they am all vKthtn 
tli%s8|ne mischief, and ought to have the same,, 

(6) 3Aim 1884.. . . 

{d) Cot. tetnp. 355 . 

Again, 


Sir. 1005. 
'(e) I Salk. 205. 
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Agaiii^ k fnay IfiiSftjr bi^ coijteMddd iMit a icNra 1 

a fei^iidff6d 19) thfe p(<¥po9d) toiai&i^^^m'n j^ '^g 

imiidi^ in ftsdlf. In ’2/»5/. ll0. Atid iSO. twn^ 

'in« wham a Kberil cmstracl^ il’ Lnw. 

the statute trf MarledHfft, in order to reihedy jdm 
ttiflchhir eontempiatod, and there la no r^tson why the 
sante isfhotihl not be done here. In some of the statutes 
^irhf^ mmcdies to (lersons injured by rc^bery or riots' 
the Widrd fatpn is introduced, in others ontifted; but as 
th^ are all made.in pari inaterid, it must be supposed 
that mmedice s^inst the same divtstons of the county 
were iMeiKhal to be given by them alb 
' • Car. adv. wtll. 


Hie judgment of the Cour| was*now ddltvered 
Aja&Oi't C. J.* This Was an appliotion for a mandat 
mus to be directed to two justices of King^s Zyait,. com-i 
inimcKt^ diem to raise the ct^ts incurred by two persons 

9 |^ 

in defthding actions brought against them on the statute 
57&.8. 6, 19. s. 3S., for recoveiy of the damages sus* 
tained by riotous assemblies. L^n is a town coiporaae, 
not within any hundreil, nor a county of itself. 

Two objections were made in shewing cause agmnst 
the rule: first, that this ■■I was not in any nmnner 
prdvkled for by any statute: second, that if it was in 
any htaitner provided for, the mode of relief was by ap* 
ptictttidn to the quarter saisions. • 

The thirty-eighth eection of the statute 57^ 3. c. 19., 
Wbieh the actions were brought, is ad^foHows; And 
be 'H'fordier enacted, that in every case whem any 
house, siiq>, or other building whatever, or any fmrt 
thereof sh||l be destroyed, or shall be in any manner 
damaged oFlhjured, or where any fixtures thereto at¬ 
tached, or any furuituic, goods, or commodities what- 

L S ever 
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1824, ever ^ich shall be therein, shall be destroyed, taken 
away, or damaged Ipy the act or acts of any riotous 
Moinsi Qr tumultuous assembly of persons, or by the act or 
Kiss’s Ltww. acts of any person or persons engaged in, or making 
part o^ such riotous or tumultuous assembly, the in¬ 
habitants of tlie city or town in which such house, 
shop, or building, shall be situate, if such city or town 
be a county of itself, or is not witj^iin any hundred, or 
otherwise the inhabitants of the hundred in which such 
damage shall be done, shall be liable to yield lull com¬ 
pensation in damages to the person or persons injured 
and damnified by such destructiou, taking away, or 
damage: and such damages shall and may be de¬ 
manded, sued for, and recovered by the same means, 
and under the same provisions as are provided in and 
by the 1 G. 1. r. 5.1 with respect to persons injured and 
^ damnified by the demolishing or pulling down of any 
dwelling-house by persons unlawfully, riotously, and 
tumultuously assembled.” It is to be observed that this 
act speaks only of the damages sustained by the party 
injured, and is silent as to the costs of a defence. The 
sUit. 1 G. 1. sf. ‘i. c. 5. also mentions only the damages 
to be recovered by the plaintift*, and directs, that at the 
plaintifis’ request, made tlf|die justices of the town, at 
any quarter sessions, the damages shall be raised and 
levied on the inhabitants of the town, and paid to the 
plaintiff ittJthe manner directed by the stat. 27 Eiiz, for 
reimbursi^ the persons on whom money recovered 
against any hundred, by any party robbed, shall be levied. 
The stat. 27 £/«. c. 13. s. 4. and 5. provides only for 
relief of the particular iiihabitarits of a hundr^ upon 
whom the damages rcscovered against the Jmndred may 
have been levied, and <lirects tliat, mmu complaint made 
by the parlies so charged, two justices of the county 

15 ihall 
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shall tax the hundred. This statute, therefore, has 
made no provision for the costs^ of the d^ence; . it is 


18S4. 

TheKiKQ 


confined to hundreds, and though it gives the power to 

^ ^ aTiuticcs of 

two justices, and is referred to by the stat.,1 G. 1. 5/. 2. Kiko's Ltnm. 


I'. 5., yet by the express words of that statute the power 
is given to the quarter sessions in Che case of a town: 


so that imlcss there be some other sUitute that can be 


embodied into and ^madc a part of the l^islative provi¬ 
sion of the statute 57 G. 3., tliere is clearly no foundation . 
for the present application to the court. In support of 
the Bjipycation it was contended, that the statute 8 G. 2. 
r. 16. and 22 G. 2. c. 46. were to be so considered. 


The 8 G. 2. /■. 16. relates only to the staftites of hue 
and ny. It directs that in actions ag|alnst the hundred 
the process shall l>c servetl on life *high constable, who 
is to defend, aud if the plaintiff obtains judgment the 
sherifi' is to produce the writ of execution to two Justice^ 
of the county, who arc to make an assessmeiit as di¬ 
rected by the statute of queen Elizabeth^ and are to in¬ 
clude therein, in addition to the damages and costs 
recovered by the plaintiff, the necessary cxpences of^he- 
high constable in defending the action. 

The 22 G. 2. c, 46. s. 34. extends the remedy given 
by the 8 G. 2. (which, as ||^orc observed, was confined 
to the statute of hue and cry,) to all actions against the 
inhabitants of any hundred, and directs Uie sheriff to 
produce tlie writ of execution to two justices of^the 
peace of the county, as directed by thspS G. 2., and 
thereupon requires the justices to raise, by taxation, as 
well, the costs and damages recovered, os Uie expcnce 
incurred by any inhabitant in defending the action. 

These are the only statutes upon the subject, and of 
these the only one that mentions the inhabitants of a 

L 4 town 
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1S24'. town htk& lG,l. €.6. and this slatnte mokes a distsfic- 

r 

Ttw Kijtc between the inhabitants of a hundred and those of 

a^si a tQ^rn; and as to the first directs the assessment to be 
Tlie JiiKdces of 

King's Lynk. ajccoitliiig tq the 2? Elis,, that is by two justkses *3^ the 
county; but as to the latter, that is, the inhabitanta 
of a town, gives ^the authority to the justices at the 
quarter sessions, li^ therefore, we wore to grant the 
writ in the presmit case, we should be giving relief &r 
' costs to a ddmidant, in a cose in which no statute has, 
in terms, given such reli^ and should also order the 
relidf to be administered by two justices, although the 
only statute providing for the case of a town has given 
tlie power of relief to the justices at quarter sessions. To 
do diis would be to ordain and make a new law, which 
we liave as little iifbHnation as authority to do. For 
these reasous the rule for the timndamys must be dts- 
chargetl. 

' Rule iliscliargcd. 


Tile King agarnm The Mayor and Aldermen of 
the Borough of Poiitsmouth. 


ter doea not 
require the 
members of a 
ro^poration to 
be rcsidmtt, the 
Court will not 
{^rant a man. 
damns cotn- 
mandingthe 
eorporauon to 
meet and con- 


^HIS was a rule calling upon tlie mayor and alder¬ 
men of the borough of Portsmouth, to shew’ cause 
why a writ of mandanius should not issue, directed to 
Uiehi, commanding them to assemble themselves to¬ 
gether within the said liorougb, and consider of the 
propriety of removing certain i)crsons (naming them) 


Milcr of the propriofjr of rmo\ing from tlieir ofBcm non-resident corporate, uideu 
abwncc has bi>cn pn^uctive of somu scrums inconvenioice. 

^n iildcrman is not Imitnd to rende within tlie boroug^t, unless tluit is nccessmy to the 
disdiarfri* of iltt of lii-. oWice, or required by flic charier. 


tiidernieit 
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aldermen of the boioii|^y from their re^iecUve offices of 

f • 

iddermen* Partmoutk is a borough by prescnpdiui; 
but by a charter of the 3 Car. I .9 that king granted that 
diey ^ould be a corporatiooy by Uie name <)f ** maymry 
aldermeny and burgesses”; that there ehouid be within 
the borough one alderman elected nui;^, and that diere 
should be likewise within the borough twelve other lnir« 
grasesy to be elected as therein mentionedy w1m> should 
be aldermeny and that dm aldermen for the time being ' 
should be cfdled the coundl of the boxou^ and should 
lie fr(»n ^e.to time aiding and asdsting tbcv mayor in all 
causes and matters touching or concerning the borough; 
that whensoever^ any of the aldermen for the time bdag 
should die or be removed from that office (which alder¬ 
men or any of tliem the said king A^ilfed should be re- 
moveable ibr an)^ offence or default* or reasonable cause* 
at the discretion of the mayor* and the rest of the ^aider- 
men of the said borough for the time being,* or die 
greater port of diem;) then it should be lawful for die 
mayor, and the rest of the aldermen for the lime being, 
or dm greater part of them, to elect one odier or more 
of the burgesses of the tiorough to supply the place of 
the alderman or aldermen happening to die or be re¬ 
moved ; dial any person elej^ed mayor or aldermmi* re¬ 
fusing to accept the office after notice, sliould be subject 
to such ftnes and amerciaments as should seem reason- 
aide to the mayor and aldermen, or the m^or part of 
them; that diere should be a recorder eftlled by the 
mayor and aldermen, and that the tnayqf, aldermen, and 
btti^l^es might have a court of record* to be holden 
lieffire die mayor* recorder* and aldermen* or any four 
of them* of whom the mayor or recorder should be one* 
oil every that the mayor and recorder, sind 


18S4. 


Tb« Ktir« 
againU 
The Hafor, 
&c;or 

POKTSMOUTH. 


everv 
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The Kino 
againat 
The Mayor, 
&c. of 
Portsmouth. 
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every mayor, for one year, after serving the office of 
mayor, and three otljer aldermen should be justices of 
the peace for the borough, to be elected annually by the 
mayor, aldermen, and burgesses; and in case of death 
or vacating the office of alderman, another to be elected 
in his room. If appeared by the affidavits, that the 
aldermen mentioned in the rule had not for several years 
residctl within the borough; one of them had, during 
tliat time, been elected one of the justices of the peace 
for the borough ; he resided five miles from Ports'^ 
mouth, and always attendetl when justice business was 
going on. It did not appear that any obstruction of 
jnstice or serious inconvenience to the inhabiumts of 
the borough had resulted from the absence of the parties 
named. * * 


Srurhtf, Athnn, Stlwi/fi, and Etshine shew’ctl cause 
against* the rule. This rule was granted upon the au* 
thority of Itcx v. 'I'ruru [a), but that case has no appli¬ 
cation to the present, for there residence w’as made 
necessary by the charter. But there is not a single 
syllable in the charter now before the court wditch makes 
the residence of aldermen iiect ssary. In Hex v. Mmi~ 
daj/ {b), w hich was a case on the same charter, it seems 
to have been taken for granted tliat the aldermen w'ere 
bound to reside; but that rests on the statement of 
counsel; the cliarter itself contains no provision re¬ 
specting it*" ’ There is no case in which it has l)cen held 
that mere iion-vesklence vacates the office of an aider- 
man, the mayor and the rest of the aldermen have a 
discretionary power to remove him, for any cause which 
a]f^)ears to them sufficient, but tliat must be where some 


(«) II, T. ]PiM. 


{t>) Cvt»jh 530. 


IJICOII- 
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incouvenietice results from his absence. In tlie present 
ease, nothing of that kind is ^hewn. Five of the 
aldermen, viz, the mayor, the ex-mayor, and three other 
aldermen are to act as justices ; four of those have always 

been resident, and the fifth so near as to be able to at> 

• 

tend whenever it was necessary. The* administration of 
justice has, therefore, never been impeded, and no iii> 
convenience to the inhabitants of the borough, sufficient 
to call tor the interference of this court, has been made 
out. 


1824. 


The Kiho 
against 
The Alayor, 
&c. of 

PoaxsKOiriH. 


The Attoniej/‘Grnet'al^ Gaselret and Mcreioethct\ 
contra. It has been declared, in a variety of cases, that 
where a charter expressly makes the ^residence of an 
alderman necessary, that is ^merely declaratory of the 
common law. The duty of residence is incident to the 
office: l an^lian v. {a)^ Citif of Exetfr v. Ghf^Ic. {b) 
It is therefore immaterial whether residence be men¬ 
tioned in the charter or not; and here the aldermen 
have duties to perform which cannot hut be neglected 
during their absence ; they form the council of the l>o- 
rough, and must l>c at hand, to assist the mayor in all 
corporation business. The only question is, with re¬ 
spect to the inode of proceeding where aliiermen absent 
themselves. Now the writ prayed for is connected with 
the administration of justice, and to enforce perform¬ 
ance of that which is virtually if not actually made 
ccssary by the hinge's charter. The subject is, therefore, 
entitled to it, according to Bidl. N.P.*p. 199. This is 
not by any means the first application of the kind: before 
the case of Ilex v. Truro, it had been laid down by 
Ashurst J., in Rex v. Heaven (c), “ when a corporator 

(ii) CiO'th,-'lit ^6) 'iMiiU.oo, ‘ISv'i. («) - T. li. 772. 

neglects 
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1S2*. 


TheKiMS 
ugumU 
Tbc M«y«ir, 
dK, of 

P-iNtmtOUTH. 


f 

the duties df Ihs < 0 ^ ^ 

fiiiil Idee oognizaoce <if it, and deprive liim, and that it 
may be property brought before this court. And there 
is no incorveniaice in this mode of proceeding; for if 
any persons fold themselves injured by the inm-resideince 
cf a eoiporator, and the eovponitioti refuse to interfere 
and to do their duty, such persons may apply to fois 
court for a mandamus, directed to the corporafloii to 
eafovee a performance of their duty.” In Hcgina v. 

6odi/ (a) Rex v. Mayor of Skrewsbuty (5), Rex v. Ptm- 
soni)y{c)f noii-residence was considered as a for 

which a corporator might be removed. It is, ihaelbre, 
very reasonable, that, in the present instance, the mayor 
and aldermen of PortoMiUh diould at least meet and 
cot^d^ of the propriety of exercising the power which 

J|j| 

they have to remove the aldermen who have, for a long 
period, ceased to reside within or near the borough. 


Abhott C. J. ./Ipiilicadons of this nature are of 
modern introduction, and have probably grown out of 
the dictum of' Ashurst J. in Rex v. Heaven, whtdi has 
been cited. But that observation is confoied to histancea 
where persons And themselves aggrieved by the non¬ 
residence of corporate officers. An alderman, when 
he accepts that office, takes upon himself the bur* 
then of giving such attention to his office, as is made 
necessary by the pifolic duties whidi he has to dis¬ 
charge. If residence witliin the liorough is necessary 
for diat purpos^^it follows that he must reside there. But 
we should open a frdhfol source of litigation if we were 
to listen too readily to applications of this nature. Public 
justice and public convenience should be the grounds of 

' ) 2 i</. Ra<itn. 1275. (i) Ctta, temy, Jlnnhv. 147. {c) 1 Vci. jim. I. 

1 < the 
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i^pUci^a,; and, ^is ppurt, ov^fit.pot to inteel^ 
uiilaM die purpose of i^dresstn^ sooie serious inost^ 
venieuee- No case of that nature is established by the 
odidavits bdbre tlie court The non-residence of souie 

J 

aldermen rather has the eihict of casting an additional 
burd^ upon the others, tlmn of causing an ii^ury'to 
tbepidilic; and it does not appear that those who are 
resident think it necessary to make any complaint. 
Those who haye had to disdmrge the office of justices 
of the peace have always been actually or virtually resi¬ 
dent; the^ a(lmini9tration of justice has not, therefore, 
been imjieded. For these reasons, and considering 
also the great and manifest inconvenience that would re¬ 
sult from a too ready interposition, 1 think that we 
ought not to grant a mandamus in this i^e. ^ 

^ Rule discflisrged. 


Wilson, Gieiit.| Ono, &c. against Guttebidgc. 

J^AUN1X)N shewed cause against a rule obtained by 
Bradtick for referring to the master for taxation the 
phuntiff’s bill of costs, to recover whkli this actkm was 
brought. All the items in the bill, except three, relating 
to a warrantof oittomey, were agreed to be out of the sta¬ 
tute 2 G* 2. c. 33* ThoM charges were for drawing the 
warrant of ^tocney and attending the defendantrespecting 
it, but it never was engrossed or executed. Against this 
rule he cited the recent case of Bvsim v. Chaiterim (<a)* 
wherdn all the former authorities were reviewed, and it 


(<») 3 h. ijr .1. ■IRS. 


1824. 


Tlie ICiKo 
ngaiiist 
The Major, 

Portsmouth. 


Tbe Court will 
order aa attciw* 
ney’s bill to be 
taxed, thoBgh 
it consists 
metelj of a 
^for 
omwing a war> 
rant of attorney 
and attending a 
defendant 
respecting it. 


was 



158 


CASES # TRINIXY TERM 


1824. 

WK.SOK 

against 

Gottemoge. 


was decided that a charge for drawing an affidavit of a 
petitioning creditor's debt and bond to tlic chancellor in 
order to the striking of a docquet was not within the 


statute. ^ 


Rut Ptr Curiafa. The point there occurred on the 
statute as to the necessity of delivering a bill. But we 
have a paramount jurisdiction, independently of^the 
statute, to refer an attorney’s bill for taxation. 

Rule absolute. 


Fridai^, 
July i'd. 



SfoRER against Rayson. 

< 

* 

i' 


The Court will 
not set aside 
the service of a 
latitat served in 
a wrong 
county, witliout 
an affidavit 
that the place 
where it was 
served is not on 
the confines of 
the county into 
which it issued. 


J’AKGSLO JV moved to set aside the service of a latitat 
directed to the sheriff of Lcicesft'rfhirc u[)on an affi¬ 
davit of defendant, that he was served at his house situate 
in the county of Northampton, and not in the county of 
Ltciccstei', and that there was no doubt or dispute about 
the same. {_Abbott C. J. Is the ])lace vdicre the defend¬ 
ant was served on the confines of the county of l^ckeRtcrT] 
The affidavit is silent as to that, but the. statement is 


rendered unnecessary by the distinct allegation, tliat 
there was no doubt or dispute about the phice being in 
the county of Northampton, Chase v. Jopa (u), Hammond 
V. Taylor, {h) If tliis sen’ice be gootl, a shcrifi* may, in 
all cases, execute a writ beyond the limits of his county, 
altbou^ the boundary is perfectly well known. 


(«) 'J A/. Sf S. 41‘J. 


(6) B. /i. -108. 
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Per Curium. In several recent casds it has been held, 
that to support such a motion as the present, thfi affi¬ 
davit must state that the place where the writ was served 
is not upon the confines of the county into which it is 
issued. 

a Rule refused, (a) 
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Sromicii 

against 

RATfOtr. 


(«) Seo 1 C/iUf, Hejt. 1 


NEstOKT Newcome and Another. 


MimdtV/, 
Jultf 5 tii> 


'TRESPASS iSr an act done by Xnvcomr in his office in trespass 
of magistrate; the other defendant acted by ;.|jis gfsTrate foTL 
orders. Pleas, general issue .iiid a justification. ^Afler of 

issue joined and notice of trial given, a rule was obtaineil t’ourt 'afier*^ 
for defendant, Ni-urtmt ., to be at libertv to withdraw his joined, 
pleas, pay money into court by way of amends, and plead 

‘ ^ allowed the de* 

the general issue de novo. fendant to 

withdraw his 
pleas, pay 

Chitty shew'cd cause, smd contended, that the statute coun^nder 
24 G. 2. c. 44. s. 4. merely authorised the payment of 
money into court before issue joined. The defendant 
in this case is therefore clearly too late, notice of trial 
having been given. 


Brodrieh, contra, cited lyermpte^ v. Hopes, (a) * 

Per Ctniani. That is a direct .authority, the |H>int 
having been expressly brouglii under the consideration 


(<i) T Taunt. S', 


ol’ 



im 

1824. 

Nano* 

MrfKCOMt. 


CAmS ippRINI^ T£RM 

of the court. It' Is Very ^mmon under tiie ^ute of 
set<o$ to ftilow the general ilsuc to l>c withdrawn aful 
pleaded de novo with' notice of set-oflP. The sum to be 
paid in must be mentioned in the rule, us the whole is 
done by the leave of the Court, 

* * liiile absolute. 


iTednes^t,. The King asiamsf Joseph Turner. 

Julv 7U>. 


If a dpfendant 
remove an 
iikdirtment here 
by cotionri, 
giving the 
usual raoog' 
nisaiice under 
stat. 5 r. 
c. 11.| and be 
found guilty, 
and die before 
the day in 
bank, hbb^ 
arelUbleto 
pay the coats. 


indictment found .against the defendant, at the 
quarter sessions foi the borough of Doma^tn^ in 
tlw West Riding of the county of 1 or/, for an assault, 
wajjypGaioved into tbif court by certiorari, and rccogtn- 
zancemilfere ^ven m pursuance of the statute Ji /f'.4' 
r. 11. s,S. The iudictroiml came on to l>e trial at the 
assizes, 1834, when the defendant was con¬ 
victed, but he died l}<^ore the day in bank. The matv- 
tcr of the crown office taxed tlie a>sts of the prosecu¬ 
tion, which not being paid, u rule had been obtuiiual by 
Brandt^ calling upon the defendant’s bail to shew cause 
why the recognizances should not be csti<>ated, and an 
affidavit was filed, shewing tliat Charles Lister^ the hus¬ 
band of Ann lAster^ was the party grieved. 


D, F, Jones now shewed cause. This application is 
pfobably founded upon the autliority of Bt\t v. Fm~ 
more, (a) But that case seems to lie deserving of fur* 
tiler consideration. The statute of William and Mary 
in terms applied only to cases of cotiviction,” whidb 


(fl) M r. R. 4oy. 


ought 



oiught tdtie coiik^ed lb a conviction 
alt \^ not timely by vercUdf; othery^ise, though the con¬ 
viction might be set aside, upon a motion in arrest bf 
judgment, or upon a writ of error, the defendant’s bail 
might be charged with the costs of a defective prosecu-. 
timi* But if comnetion under this act means a convic- 
tion by verdict, then the prosecutor ought to have taxed 
hb i^ts immediately after the verdict, and endeavoured 
to obtain them from the defendant, which might have 
d^onerated the hail. At all events, the prosecutor 
should h^ve Remanded the costs of the representatives of 
the deftindant, before making this applicotion to the 
bail, who stand jn the situation of sureties. In the case 
of Bex v. Ijymi («), which is cited in Bex v. Bit 
theSPe was a forfeiture of the ^-eco^zance, for 
fondant did not*proceed to trial according tf 
Here tlie bail iUd every thing Umt it was possible foi 
them to do, in pursuance of their recognizaned The 
defendant ap{x>ared, pleailed, and was tried, and that 
he did not appear to receive judgment arose from the 
act of God. 





1824 . 

Ttw'Ki^ 

mfpMM 

Tvaasit.- 


Abbott C. J. The case of the Kingy. Finmore can¬ 
not be distinguished from the present, and we see no 
reason to distuib it. The third section of the the 

5 & 6 IT. Af. r. 11. is express that the rect^izance shall 
not be discharged till the costs, when taxed, are paid. 
Tbough it be true that the failure arose from the act of ^ 
God, tlie exponce to the prosecutor is ^learly the 
os though the defendant had received judgment. As to 
the alleged necessity of first making a demand upon 


VoJL. Ill. 


(a) 3 J/urr. 146‘I. 

M 


the # 
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The Kixg 
a§aimt 

Tukmkh. 


tfrdnfvlat/, 
Juiif Tth. 

Tn an action 
lor tlio brcdch 
of a bye-law 
restraining pei- 
suns from ex¬ 
ercising trades 
within the 
limits of a cor¬ 
porate city, 
unless they 
become free¬ 
men, the Court 
will compel tbe 
corporation to 
allow the de¬ 
fendant to in¬ 
spect tbe bye¬ 
law in tbe cor¬ 
poration iKwkf. 
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the r^resentatives of the defendant, the baU do not 
now show, by affidavk, that there is an executor or ad¬ 
ministrator upon whom such a demand could be made* 

Rule absolute 


Harrtsov and Another as^ainst Williams. 

2^EBT for a penalty tinder a Ine-law, founded on 
an ancient custom of tlie city t)f (Vtesln't whereby 
persons are restrained from exercising trades within 
tlie limits t»f that eilv, unless thev become freemen ol“ 
itP' The plaintiffs were treasurers of the city, and as 
such*%rought lln<. action against tho defendant, who 
followed tlie business of a tanner there. A rule having 
been obtained for allowing the defendant the inspection 
of the corporation hooks, so fiir as respected the bye¬ 
law, stated ill the declaration, 

D. F. Jo/irs insisted that the defendant was iiol en¬ 
titled to an inspiTtioii of the corpfiratioii hooks. Tht- 
proofofthe b\e-law in (|uestion will be a necessary part 
of the plaintiffn’ case on the trial, anil the def aidant has 
no mor<‘ right, beforehand, to the insjiection a^keii foi 
than he would have if th<‘ party suing were a corpora¬ 
tion sole, or even a private person suing in his individual 
capacit 3 ^ It ii true, that in some cases the court have 
granted such Inspection, hut the more recent authorities 
have limited and restrained the right, confining it to 
lumbers of the corporation, having, ns such, an interest 
in'the corporation books. I’lie case ol the Ifrevirrs*' 

Company 
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Company v. Benson (a) appdlps to kafe be6n cMr^urned 
in prindple by the cases*of Talbot v. Villeboys (^, and 
Hodges V. Atkis. (c) In the Mayor of Southampton v. 
Graves (rf) all the authorities were reviewed and inspec¬ 
tion was refused. It may be said that in that case the 
action was for tolls, and not upon a«bye-law, but the 
principle established is, that corj^orations are not more 
bound than private individuals to expose their books to 
striSngers, though th*ey must to corporators. If it be 
proper that an inspection should be granted, an appli¬ 
cation should be made to a court of equity, which wii! 
examine into die circumstances, and if leave be granted 
will impose proper terms, as was laid down by Lord 
Hardwicke, 2 f^esey, 620. Besides, there is here no 
affidavit of a demand of inspectiqn, and this courl^l^ll 
not interfere to compel what^oes ^gt appear^jiave 
been as yet refused. 


182 L 

llASItlVOK 

agairui 

WiluaMs. 


Chitty, contra, was stopped by the Court. 


Abbott C. J. I cannot say that the defendant is to 
be considered as standing altogether in the situation of 
a stranger. The bye-law must be taken to have been 
made for the public weal, and for the rule and govern¬ 
ment of persons resiant, and dwelling within the city. 
Nowr, the defendant fulls within that class, thoagli he 
be not a member of the corporation. 1 think, therefore, 
the defendant should be allowed to see the bye-law In 
the corporation books, and to have a copy of it; but 
the inspection and copy must Iw con^ned lo the bye- 


{0) Cited in Itrx v. ShcUeif, 3T.R.1 42. 

{d) S T. li, 500. % 

,a law, 


(«) Barnes, 036, 
{e) 5JVa$.!f99, 
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1824. jjjg be ujpbn the terms of the de- 

Hahkisok fendant paying the tcwn clerk for his attendance to pro- 
ViluTws. books, and also for the copy furnished. 


The other judges concurring, 

Rule absolute on these tcrius. 


IMuesdm^, Ex liartC MiDDLETON. 

Juti/ 7 th. * 

> t 

F. JOyFS moved for a certiorari to remove a 
conviction iKjfore the jnstices of the Iwrotigh of 
jCr!^*isarlr. in Lincolnshirvj under the stat. 3 0rr. 1. r. 1. 

ner \nthin t!ic (t||^ jjie reformation of abuses on the Lord’s dav, com- 

mcamog ^ i 

ihcsr..r. i. monl#called Sunday.'* The defendant was the driver 
tobc con\itu.'{i of a, van travelling to and from London and Tor^’, iind 

in the penalty • 

of c?os for tra. was stoppetl ill Stamford whilst on his journey, and con- 
Lord’s day?**^ victed as a carrier travelling with horses on a Stmdajy, 
D. F, Jones contended that this penal statute ought 
not to be extended beyond its express terms, but 
should be confined to the mere local pursuit of ortifnaiy 
occupations, instead of being made to prevent commu¬ 
nications between distant places for the public benefit; 
or at:J,east that it should Ixi confined to such convey- 
ances as were in use at the time of the passing of the act; 

• otherwise, not only every stage-coach, but also evei^ miil- 
coach, which carried a parcel, or even a passenger, upem 
a Sunday, might be stopped, and the driver stili^ted to 
a penalty at every place through which he passed. 


The driver of 
a van tniveiling 


Per Curiam. We decline, nl present, saying any 
dwg upon the iiKionvenience suggested as to either 

14. stage 



165 


IN me Fifth Yieah ol^EOROE IV. 

st^ or niAil ooach€^< but we are clearly of oj^inion, 1824'* 
tlmt ft person who has the care^of a vaij is a carrier 
within the terais of this act of parliament, which ought MinnuvQir. 
to receive a liberal construction, lieing for, the better 
observance of the Lord’s day. 

• Rule refused. 


Wright and Another, Assignees of Golding, 
against Laing. 


was an action brought to recover penalties upon 
an usurious transaction between the defendant and 
Goldiug die bankrupt. The deolaration consistelHof 


twenty counts, but the principal question turnwupon 
the seventeenth count, which charged that defendant, on 
the 8th day of November 1820, upon a certain eorrujN; 
contract made between the defendant and GtMing on the 
25th of April 1820, took 22/. lOr. by way of corrupt bar¬ 
gain and loan for the defendant’s forbearance, and giving 
day of payment to GtMing of 800/. lent to GtMing on the 
25di of April 1820, from the time of leiuiing and advanc- 


When a person 
lias two 
mands upon 
another, one 
arising out of 
a lawful con¬ 
tract, the other 
out of a con¬ 
tract forbidden 
by law, and the 
debtor makes a 
payment which 
is not specifi¬ 
cally appropri¬ 
ated by either 
party at tlie 
time of pay¬ 
ment, the law 
will appropriaU* 
it to tlie d^t 


ing die same, until the 28di of Odoba- 1820, when 2/. 1 Os. i>y 

jftW f fttlU 

was paid, and for foiiiearance of 297/. 10s., residue,of the . 

where disUnct 

300/., until die 1st of November^ when 158/., other part, sums of money 

were dluCf one ^ 

was paid; and for forbearing 139/. 10s., residue of die for goods sold, * 
300/,! until the 8di of Nom^', when die residue was Ill^n°t tent on 
pdd, which 22/. 10s. exceeds 5/. per wnt per annum, liTandV*"” 

payment was 

mada adiich was not specifically ^ipropriated to eitlier debt by debtor or m^itor, it was 
lield that the law would afterwards appropriate such payment to die debt for goods sold. 
Where a bill of exdtaiigc was given for the principal money lent and interest to accrua 
duo on an usurious contract, and before the bill become duo ibe lender advanced a furUier 
soffl of money on the general credit of tim borrower, which ctmbled ibe latter to pay the 
bill, it was lieici that Uie payment of tiie usurious interest seas soon os ibe 

was paid, 

■K- • 

M 3 &c. con- 
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1824. &c., CQjtitrary, &c. At the tri^l before Abbott C. J.) at 

^' the hondon sittings a»ler last Michaelmas term* it iu>- 

agttinti peered from the evidence of Golcling, that on the 25th of 

Laing. 

Aprils Laivg lent Golding 300/., upon an agreement that 
he should have it for six months at 15/. per cent.; there 
was about the same time a purchase of hops by Golding 
of Laing amounting to 148/. 1 Ijf. Irf., and to secure the 
money lent, the interest, and the amount of the hops, 
Golding gave three bills of exchange according to the 
following account. 

Hr. Goldins. Cr. 

Money lent April jfaoo 0 0 By bill <lui* iistli Oetotwr £ l.^O 10 1 

Interest - - 2^ 10 O Ditto due 1st November 158 O 0 

Ilopi^sold - - 14S 11 I Ditto due 8th NovemlH.'r lo’tl 0 O 

Golding also stated, that within a week after the loan 
he pi^id to Laing 1 Is., the balance of the above account. 
The bills were paid when they became due; but Laingf 
on tlic 30th October, lent or advanced to GoWiwg another 
sum of 250/., with which the bills were paid, but it did 
not appear whether that sum was lent specifically to 
take up either of the three bills gi ;en in res[)ect of the 
alleged usurious transaction, which were not then due. It 
was contended on the part t)f the defendant, that there 
had not been any payment of the principal or usurious 
interest, for although the three liills of exchange had 
l^cn apparently honored when they liecame due, yet 
Golding had been enabled to honor those which be¬ 
came due on thfj 1st and 8tli of November, chiefly by the 
funds provided by Laing. There had therefore been no 
payment of those bills by Golding. The Lord Chief Jus¬ 
tice was of opinion, that if tlie money advanced by Laing 
to Golding on the 30tb of October, was advanced on the 

Ifi general 
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general account and credit of O^ltffng, tuid not specU 1824. 
fically in order to enable l^nm to pay the bills, (although 

4 WmoHt 

that sum remained unpaid to Laingf) yet the Mils must agamu 
be considered as having l)eeu paid by Golding, Itj on 
the other hand, when the Ijiils had become due, they had 
been renewetl or any distinct loan luid l)eeii made? by 
Laing to enable Golding to Hike them u}), and that sum 
remained unpaid to lAiing^ then the account would not 
have been closed, and there would nut have been any 
{Nftyinent of the usurious interest; and he directed the 
jury to find for the plaintiili if they were of opinion 
upon the evidence that the 2.50/. advanced by Laing on 
the 30th of October, was advanced ujxm the general ac¬ 
count and credit ol* Golding and lor the defendant, if 
they thought it was advancetl hy^Laing, specificidiy to 
enable Golding to take up l^th bil!^, The jury found 
for the plaintifis for 000/., and the verdict was taken on 
the seventeenth count above set forth. A rule ijisl for a 
new trial having been obtained by Scarlett in last llilanj 
term upon the objection taken at the trial, and also upon 
the ground, that there was not sufficient evidence to 
support the seventeenth cuunt on which the verdict was 
taken. 

Marrifat and Cliittj/i now shewed cause. The mode 
in which the seventeenth count is framed, is according 
to the appropriation which the law will make of the pay¬ 
ments made by the bills of exchange. And it was Ibft 
to the jury to say, whether the subsequent advances had 
been made independently of die usunous contract, or 
specifically to enable Golding to take up the bills, and 
they found the former. The tnuisactions cannot, thcrc- 

M 4 fore, 
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fore, be now blended togetW.so es to protect 
from pibialties. 

¥ 

Scarktt wd F. Pdlocky contru. Although the de¬ 
claration states various appropriations of the bills ,m 
the^ became due, >yet in no one count is the transaction 
set forth according to its legal or its actual character. 
The bills were given collectively for the purpose of 
paying for the hops and for the loan,' and as they becwoe 
due, were no more applicable to the one than tlm otheTf 
and any statement in pleathng which* gives any appro¬ 
priation in fact, mistated the transaction. There is no 
difRculty in setting fortli such an agreement as this was 
in a declaration; the agreement should have been stated 
as bills wei'e giyen for the whole, and it was not 
ncccssaiy or propcr.to specify precisely the periods of Rie 
separate forbearances, but to aver the giving of the bilk 
and their payment, from which it would liave appeared 
that usurious interest hod l>een talcen. All the counts 
l»ave, however, affected to separate the transaction into 
ports, and to appropriate the bills in some way or other, 
which was what tJie parties had not done or iittended to 
do. As to the other ground, the original debt to Laiug 
has never been satisfied, for the bills were chiefly paid 
by funds supplied by iMtng himself. He cannot be 
said to have received payment eitlier of the princi]Md 
originally advanced, or of usurious interest lybereon. 


The (^ourt thought clearly, that Uie ffnding of the 
jury, that in fact the subsequent advances were not 
made specifically to assist in taking up the bilk, biit 
gmierally on account, hod disposed of any questkii as to 
the payment of usurious interest; and they held, that if 

u lender 
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a loi^r dbootmiai a ae^^d bUl th die borrower 

lo take up and pay a folder bili^die discount of which 
was tainted with uaiuys dial the usury becomes complete 
on <ke payment of the first bill. On the^other pc^t 
they took time to eonsider; and now. 


1824 . 

W«xatn 

ttmM 

iZuiKk 


Abbott C. J. delivered tlm judgment of the Court 
Thb was an action for the penalties of the statute oi' 
usury. The bets U* the case have been very recently 
b^xre the ooort. It arose on a sale q( hqps and a loan 

a 

uf wo<meiy. It was not dmiied, diat the icysn was made 

• ♦ 

OB a bargmn for usurious interest, but it was contended, 
diet fdl the bills of exchange had not been in efi^t paid 
by Golding, the Ixnrrowmr; aiui further, that supporing 
they had bear paid by him, w^ not any one colint 
of the pLuntiifs* yoliuninous declaration prqperly^firamed 

to meet the case. We think the evidence shews that 

* 

.*dl the Inlls were paid by tlie borrower; and have, 
therefore, only to enquire whether any count of the de¬ 
claration is suited to the case. By the seventeenth 
ounnt, so much of the amount of the first bill of ex¬ 
change as will cover the price of the hops sold by the 
defendant to GoUiing, is appropriated to the payment of 
that price; tlie residue of the amount of this bill, and the 
whole of the two bills foiling due afterwards are a{^ied 
to the payment of the money Itmt, and of the usuriems 
interest agreed to be allowed for that loan. None of tlw 
payments were approiiriated by either party at the times 
of payment. If the law ought now to n^e such an ap* 
pre^riattem as the pleader haa supposed in this count, 
the count will be sustained by the proof, otbmwise not. 
We think the law ou^ now to make such an apprqiri- 
atioii* In order to ^render this matter more simple in 

its 
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its form, let us supposl* a contract made for the sale of 
goods at the price of 1^)0/. at six months' credit; and a» 
soon as this contract is made, another and distinct con¬ 
tract to be mode for a loan of 93/. for the same period of 
six months, in consideration of receiving 7/. for interest 
on the loan; and'that on the following day two bills 
of exchange are drawn for 100/. eacli, falling due within 
three or four days of each other, and also within five or 

e 

six days of the day on which the contracts were made, 

without any matter to denote the application of either 

« 

bill to eitlier.of the two contracts. Let us further sup- 

pose that the first bill is paid at maturity without any 

appropriation of the money by cither of the parties, and 

« 

that the other bill remains unpaid, and tliat in tliis state 
of things an action Ss'bro^glu by the seller, who is also 
the lender, for gootis sold and money )ent, without no¬ 
ticing the bills; or that an action is brought by him uf»on 
the last'bill, must not the Court say at the trial, for the 
furtlierance of justice, that the price of the goods has 
been paid by tlie discharge of the first bill, and tliat the 
plaintiff cannot recover on the count for money lent, or 
on the second bill, by reason of the illegality of Uie bar¬ 
gain ? We conceive that the Court must say this in foe 
case I have put. And such an appropriation works no 
prgudice to foe party, it leaves him only w'here, by his 
own conduct, he placed himself; and in foe case 1 have 
put of foe payment of one bill and non-]f)aymcnt of the 
other, if an action ibr the penalties of foe statute should 
be broi^ht, th^ same principle of law would protect foe 
defendant, by applying the payment of tlie first bill to 
the l^al demand, and not permitting the then plaintiff 
to apply it to the illegal demand, that is, to the loan and 
intcres4 aifoough it be precisely of the same aniouiii: 

because 
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because peradveiiture the^ender npgbt repent the«illegal 
bargain^ and refuse to receive tlfe full amount of the 
second bill, and tlfe law would allow him the oppor¬ 
tunity of doing so, that he might not be diemed a re¬ 
ceiver of usurious interest, without ckar evidence that 
he had not only bargained to receive, but had actually 
received, such interest. And if the law will make this 
appropriation of tlye payment in the two cases that I 
have put, in the one instance against the lender, and to 
prevent him front enforcing an illegal bargain, and in 
the othe& instance in favour of the lender, *and to pro¬ 
tect him from being subject to a penalty for an illegal 
bargain only, it seems very plainly to follow, that a 
similar appropriation ought to be ma^e by law in the 
case before the Court; and fthat * the pleader, who is 
always at liberty«to state facts aecorcling to their legal 
operation, is well warranted in the form of this count; 
and that the count is supported by the evidence. And 
this, in effect, is only saying, that where a person has 
two demands, one recognised by law, the other arising 
on a matter forbidden by law', and an unappropriated 
payTuent is made to him, the law' will afterwards appro¬ 
priate it to the demand whicii it acktiow'ledges, and not 
to the <iemand which it prohibits. For tliese reasons 
we are of opinion the rule for the new trial must be 

i 

discharged. 


171 
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WaifiMT 

agairut 

Lainc. 


Rule discharged. 
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1 ' 

The KiNq against The Masters, Keepers, War¬ 
dens, and Commoners of the Brewers’ Com- 
j)any. (a) v 


Hie Court will 
grant a manda* 
mus to admit a 
copyholder 
clairoiQg by 
descent. 


was a mandamus to the def^dants, as lords of 
the manor of WiUyaltSt in the county of Middlesex^ 
commanding them or their steward to admit Uoberi 
Fbssick to a copyhold tenement, paiccl of the manor, 
which he claimed os heir at law of a {)crson deceased, 
and also to take a surrender from him to the use of 
Martha Winter, who had advanced lOCOZ. upon mort¬ 
gage of the premises. The defendants returned, amongst 
other things, that the pAiisecutor had claimed to be ad¬ 
mitted on the one part, and his sister and her husband 
on the pther port; that the two latter hod insisted that 
the prosecutor was illegitimate; that his fether was a 
quaker; that they produced a register of his birtli, whicli 
it was contended hod been subsequently and surreptitiously 
inserted; that the homage found that the sister and her 
husband had made out a prima ftcie right to be ad¬ 
mitted, and that they had been admitted accordingly. 


Chittj/ being now called tt()on to support the return, 
.idmitted it to be bad, as it only set out what others had 
seated or found, but contended, that die mandamus 
ought not to have issued, as the prosecutor claimed 
by descent; and he cited Her v. Itmnrft{h), where 
the Court held, that as the party claimed by descent, 
it could onsw-cr no purpose to grant the mnndamihs 

(a) Tbit Citse waa heard and deurmined at the sittiugn after Ea$l>.r 
term, bet was unavuidab]; ODUtted lu the preceding velumu 
( 4 ) 2 7 . 197 . 


since 
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since he hftd as coinpl^ a title Ivithout admitt^^^ as 
with it, against all die world, but the lord. 

* 

Per Cwtam. The prosecutor, as heir aulaw^ is eri- 
tided to the writ; because although he has a g<6od dtlc 
as against every one but the lord, stifl he has righl^to 
insist ti{x>n admittance, to make him a coi^plete cc^y- 
hoUler, He may wish to be put upon the homi^, or to 
be put in nomination for various offices, or to surrender 
to the use ciC^his will ; and he has a right to require to 
be admittc<Mn the present instance, that,he may sur¬ 
render to Martha Winter^ the mortgagee. 

Peremptory mandamus awardetl. 


Tlic King a^imi The Lord bV the Manor of 
Bonsali. and Adam Wolley, Steward of the 
said Manor. 

V- 

A rule nisi bad been obtained for a inandnnius, di¬ 
rected to the defendants, commanding them to 
admit Richard Waid, t)r the coparceners and heirs of one 
Samuel RickeOihon, deceased, to a copyhold, close, or 

s’ V 

parcel of land, consisting of iihont six acres ami a half, 
situate and lying within the manor of Ihmall, which 
were duly siirremlered to the use of Samuel Rdchardson 
and his beiri^ccording to the custom of the manor. It 

V • 

appeared, by the affidavits in support of the rule, that 
Samuel Richardson, subsequently to making hisurill, pur¬ 
chased the copyhold tenement in question, apd that it 
was ijlpiy surrendered to the use of him and bis heirs 
for evtr; tliat ||e dkxl bn the 20th of January 182ii, 
witliout having repl^lishcd his will, leaving Catherine 

"F 

Richardson and her sisters liis co'heiresses at law, 


Kwo 
’ offOMwe 
The MteMers, 
Ac. ofUic 
•Brewcfe'’Co. 


Scmblo, that 
coparceners arc 
entitled to be 
admitted to 
copjr'hold tene¬ 
ments as one 
heir, uud upon 
the payment of 
one set of fees. 



174 

1824. 

^ i^The Kiko 

The Lord of 
the Mcnor of 
BONSALt. 


C^ES IN TRINITY TERM 

•t 

who thereby became ‘entitled to the copyhold tenements 

subject to a hne of £<«'., payal^c to die lord. They up* 

plied ^t B court baron to be admitted, and the steward 

demanded/or himself fees to the amount of 34/. 13s. 4d. 

They tendered a sura of 8/. 13s. 4d. It appeared 

further,^ that diej^ had agreed to sell the premises to 

Richard Ward; and tliat they had been prevented from 

completing such sale, in consequence of the I'efusal of 

_ ^ 

the steward to admit them. The affidavits in answer 
stated, that Samuel Richardson purchased. die premises 

•r 

in 1818, and that previously to that time they had been 
held as two several and distinct copyhold tenements by 
two persons, as tenants in common, although Samuel 

a 

Richardson had been admitted to them as one tenement. 
The stew'ard insisted, that the four coheiresses should 
be admitted separately as tenants in ^ommon for their 
respective shares to two tenements, upon the payment 
by each of two sets of fees. They on the other hand 
insisted, that as coparceners they w-ere entitled to l>e 
admitted as one heir, and they tendered two sets of fees 
for the whole. 

The /ittomev General and N, R. ClaHke now shewed 
cause. Attrec v. Scidt («) is an authority to shew that 
tlie premises must be considered as consisting of two 
tenements, and that the steward is entitled to tw'O sets of 
fees at least; and although for some {iwposes several 
coparceners constitute but one lieir, yet, for the purpose 
of admittance 1 ^ copyholds, they are rather inithe situ¬ 
ation of tenants in common than joint tenants. They 
have not an entirety of interest; bitt between them- 
.seives, to many purposes, they^Tiave, in judgment of law, 

(rt (> Entt, 47<». 


several 
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several freeholds^ and there is ik> iJurvivorship between 
them; they can therefore only be to surrender 

payment of several sets of ieesin respect of theil^eparate 
interests. The reason given for considexing thf^coj^hold 
interest of tenants in commc^ as distinct tenements, viz. 
that othermse there might always be a tenant living, and 
tliat the lord might never have a fine, applies with equal 
Ibrce to the case of coparceners, inasmuch' as the heir 
of a coparcener becomes a coparcener with the sur¬ 
vivors, and thhre might, therefore, always be a copardener 
living. Besides, the case of Ilex v. liennft (ct) is an 
autliority to shew that the court will not grant a man¬ 
damus to^sidmit a party claiming by descent. 

Campbellf contra, contended, th^tA sum double that 
which the steward could lawfidly claim had been ten¬ 
dered to him; for as Samuel Itichard^i had been ad¬ 
mitted to tlie whole of the premises as one tenement* the 
steward had no right now to consider them as two: Gar- 
land V. Jchfll [b) ; and as all the coparceners make but 
one heir and one tenant, they were entitltHl to be ad¬ 
mitted, on payment of one fine to the lord and one fee 
to the steward* Hatkius o^.Coppliolds, 277. (He was 
then stopped by the Court.) 

Abboi”!' C. J. 1 arn^f opinion that this rule oug^t 
to be made absolute. The case of B-ex v. Remiett 
was overruled in this court in the late case of Reec 
V. 2'he Brewers* Company, where the Court held that a 
mandamus would lie to compel the admittance of an 
heir. As to the^pther question, whether coparceners 
are entitled to be admittp^ as one heir, as at present ad¬ 
vised, I think that Uie Lord is bound to admit them as 

JT.wB. 137. (<•; S/JiHj;. 275. 

one 


1824.« 

Tb« Kue»' 

««!*** 
The Loei of 
the Manor of 
Bonsall. 
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182'4<. one |||sir} and on tti^ such fees iaa oii^ to 

'%r^o ai^gie^-acir. And I cntertdiii tidmiidendile 

oMHuf doubts Aether the stewaAl, after 

The Lord of . 

the Mwor of heir, un Insist tj|Km taking their surrenders sepffirtttd^; 

ipt on |hat I pronounce^o decided <p|o4on* This 
rule most be made absolute for a mandamus to the de¬ 
fendant, admit the coparceners on pa 3 rment of the 
lawful fees. If the defendants wt^h to raise the ques¬ 
tion 05 to %hat are the lawful fees upon the admittance 
of copsirceners, or on the surrenders afterwards made 
by them, they may do st» by setting out the. facts in a 
return to the man<lamus. 

Bayley and Holuoyd .1. coucihred, and initinnted a 
strong opinion tliat toparcenets were entilletl to be atl- 
mitted us one hefr, and upon the piymeni of one set 
of fees. 

Rule absolute 


admitting th^ as one 


ia;LEi> Ul’ CDURT. 


Trinitij Tcnn^ 5 Qvo. f. 1S21. 

vV, 

''' It js oHDLKEi), that no affidavit shall licrcaftcr ijc 
usetl in support of a motion for a new in any case, 
^whether orimina) or civil, unless .such afiidavit shall 
have been nuple before the exp^tion of the first four 
days of'-^e term following the triaL if the cause Ire 
tried in vacation; and before the exptration of the first 

.;lW 

four days after the return of oistringos, if the cause l>c 
tried in term, witliqut the special permission of tin 
Court for Uiat purpose. 


(i 
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t 

It is o&UEREDy that in dll cas<|s wher^ a rul|| for a 
special jury shall have been obtained tbsihe trial of any —— ^, 

cause in the county of Mid^sex^ and notice for sum¬ 
moning the same shall be given; suSh notice^ together 
with the distringaS) sluUl be left at tlie ofEcc of the sheriff 
of the said county before seven o’clock in tlie evening 
next but one before the day on which such jury shall be 
required to attend, qnlcss such jury shall be required to 
attend on a Monday^ and then belbre seven'in the even¬ 
ing of the precetljng Friday; and that all notices of 
counterinaiid, for suininoning special jurics*shall be left 
at the said othce l)cforc lw(ilve o’clock at noon of the daj? 
immediately pre<;eding the day for which the jury was to 
have been suniiuonetl. 

* * lly tlu’ Court. 


MEMOKANl) V. 

IN tUi'' term S/tjdn/i ami liuhat S/w»le of 

tlie Inner 'J\ mpie^ and John ^ldu?ns of tin Middh '/'< mpl'\ 
Esqiiiro, barristers at L-n\, wen calliil t») the degri'e 
of Serjeant, .uul rings with tlie motto, ‘‘ Ihaiis 

ligibus, jiulieiis graMhns,” 

Mr. .In si ice lilt haidsun having in ilu' vacation pie- 
ct'ding this term resigned in consotjuence of ill health, 
Mr. (iff'cc/ce was appointed a Puisne .Indin* of the 
of Cmunion I’leusin his >teml, ami n>ok his s<at accord- 
ingly on the wlh ilay iti' Jtdy. • 


1 Ni> oi ''rnivnY irmt. 


\ 


V.n ill. 
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1824. t * 


(JuTiiiiiK nnd Bunyon, Assignees of the Estate 
and EHects of Savkry, a Bankrupt, against 
Fisk and Pattkson, two of the Directors of 
the Norwich Union Society for the Insurance 
of Lives and Survivorhips. (a) 


Where* pn- A SSUMPSIT for money had and received by the 
liamcnt, eu defendants, to and for the use and on the account of 

titli’ti “ an act _ ' ^ 

to enable a cer Soi'et'i/f and for iiioucy duc on an account stated with him 

tain insurance , ^ i i rm i c 

society lo amc before he became u bankriij)t. 1 here were also counts tor 

and be sued in • ■ i i i • r i c 

the name of money paid by the plaintiiis, as assignees, lor the use or 

t^*''TnTcfcd defendants, I’or money had and receivetl by the de- 

that they might femJjjntjj ^o aiul i’or the use and on account of the 
commence all ' 


arlMiS und 
suits in his 
name as nomi¬ 
nal plaintilT; 
Held, that this 
did not enable 
the secretary to 
pi‘tition on l>c- 
balf of the so¬ 
ciety for a 
commission of 
bankruptcy 
against their 
debtor. 


piointiils, as assignees and for money due on an account 
stated with the plaintiiis, as assignees, since the bank* 
ruptcy. Plea, the general issue, and notice of set-off’. 
At tile trial before Abbott C. J., at the iMndun sittings 
before Michaelmas term, 1822, the plaiQtiffs were non¬ 
suited. A rule nisi was obtained to set aside the non¬ 
suit and for a new trial; and on cause being shewn, a 
question arose on the validity of die commission, and 


the court directetl the facts to be stated for their con- 


(a) In pursuance of Uie king's warrant issued ten days before tlic end 
of Trinity term, tht.'e of the Judges of this dthirt sat, as on former ocoa- 
Moiis, on ihe Stli of July and the following days until Saturday the 17th 
of July inclusive ; and ail the Judges sat on Monday the ‘i/itli of Octoftor 
and the fulloMing dnys, until the first day of MichaHmas term. During 
tliat period this and the folloHing cases were .argued and decided. 


billcratioii 
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sideradon in the form of a specif|l case, which was as 
foHftws: By the act of the 53 G. 3.^' c. 21 6 ., entitled ** An 
act to enable the Norwich Union Society for insurance 
against loss by fire, to sue in the ni^me of |hehr secre- 
Jhuy, and to be sued in the names of their directors. 
Usurers, and secretary,” after reciting, among olher 
things, that several persons had formed themselves 
into a society, under the name of the Norwich Union 
Society, for insurance against loss by fire, and that 
difficulties had arisen, and might, from time to time, 
arise in ^recovering debts due to the society, and in 
recovering debts owing by the said society to the in¬ 
dividuals members thereof, and other persons dealing 

a 

therewith, and that it was therefore expedient that such 
individuals, members, and ,othes 'persons, should be 
thereby enabled,to commence and prosecute suits and 
actions at law, and to sue out execution upon judgments 
obtained by them against such directors and officers of 
the said society as were thereinafter mentioned,—It was 
enacted that all actions and suits to be commenced or 
instituted by or on behalf of the said society, against 
any person or persons, or body politic or corporate, 
should and lawfully might be commenced or instituted, 
and prosecuted in the name or names of the secretary, 
or secretaries for the time being, of the society, os a 
nominal plaintiff or plaintiffs, for and on behalf of 
the society,'and that all actions and suits to be com¬ 
menced or instituted against the society, should be 
commenced, instituted, or prosecuted ^against any one 
or more of the direc^rs, or against the treasurer or 
treasurers, or against Uic secretary or secretaries for 
the time being, of the society, as the nominal de- 

N 2 fendant 
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1824s. 

Gutbuc 

aftailut 

Fux. 
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1824. 

GuncHRix 

■n/aainst 

Pit*. 


fendant or defemW^s for and on behalf of the so- 

t ^ « 

ciety. And by the 5S G. 8. f. 21 5., entitled “ An act to 
enable the Nm*mch Union Society, for the insurance of 
lives and survivorships, to sue in the name of their 
secretary, and to be sued in the names of their directors, 
treasurers, and se<!retary,” the same enactments and pro¬ 
visions were made for and on behalf of tiie Normch 
IjJnion Society, for the insurance of lives and survivor¬ 
ships, ns wei^ made in the act hereinbefore set forth 
for and on behalf of the Nomic/t Union Society for 
insurance against loss by fire. Tlie defendants are, 
and at the time of making out the deposition of bank¬ 
ruptcy hereinafter mentioned, were two of the directoi's 
of the Noywirh Ihiion Society for the insurance of lives 
and sun'ivorships; uKd tly^; same persons are likewise 
directors t>f the Xonvir/i I’niotj Socie|y for insumnee 
against loss by fire. ^V/tvvy/, before his bankruptcy, was 
a marirfc insurance broker at Jirhfol, and agent at that 
place for both the said S^oncirh Union Societies, and 
as such agent was in the habit of coi resiK»iuling with, 
tind rendered his accounts to one Samuel who 

held the office of secretary to lK*tli the wiid NijrwicJi 
Union Societies. On the UHh June 1820 a com¬ 
mission of bankni[>t was issued against Sumy, u|xm 
the petition of the said Samuel Ili^noUl, who was de¬ 
scribed iti the petition as secretary to the Nonoich 
Union Society for insurance against loss by fire; which 
petition statet!, that Saiery w-as iiulebied to the said 
$pciety in lOf*/. and upwards ffu* j>rcjniuins of insurance 
against fire, batl and received by blin, Savery, to the 
use of the said >ot’u:ly'> and upot! this petition a com¬ 
mission of bankjiipt i:^siud ugiiiirst under lb<> 


great sivd, s-,aiii'g vtn tli' sMih- d.fv 


Thuld 
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T^ndal for the plainlJITs. Tji^o questions qifise in 
this case; first, whether it was competent to the secre- 
taiyiof the Norwich Union Society to petition for tlie 
commission of bankruptcy; and, secondly, if it was 
not, Whetlier these defendants can make the ohjecyon. 
UpOii the true construction of the act it v/as competent 
foir the secretary to sue out the commission. The act 
is to l)e considered jn tlie nature of a remedial act, and 
therefore should be construed so as to meet any diffi¬ 
culty, the retnoval of which the legislature may be sup¬ 
posed Iwve contemplated. Tiie prejUnble recites, 
that difficulties Iiavo arisen, and may, from time to 
time, arise, in, recovering debts due to the society,” 
;tnd the object of the lict wa.s to i\>inove those dif- 
culties. Now the only effiJfctuaf mode of recovering 
a debt may be*l)v suing out a conimission of bank¬ 
ruptcy. The literal meaning of the enacting clause 
cei*tiiinly does not iiulnde that mode, l)ut the secre¬ 
tary may lake t)iit excculinn, ami a commission of 
bankruptcy luis been dcTintd to be an action and 
execution in the first insuuice, Tic/w v. il/rmcj/(a), ex 
parte ynrnutn [h): and although in e.\ parte Bra'icn (c) 
it is said to have greater jxjwers than an execution 
at law, yet that does not alter the definition, and in 
ex parte J'Jtou (d), Lord Eldon certainly says it is 
not to be considered as an “ execution at lawbut 
the rca.sou which he assigns is, that the distributIon*of 
the effects under it is ecjuitable. From these cases 
it is very reasonable that a statute, iflheant to remove 
difficulties in suing, should extend to |)etitiouing for 
a commission. To hold otherwise would be a very 

(b) 1 r. /i. -ij. 

(r/) 5 Fes. 

N 3 


1824, 

GirrauE 

against 

Fisr. 


(n) I /lit. <>7. 

(c) J Fcj, ju». 6P. 


narrow 
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I 

1824* narrow' construction the act., In Com, Dig, Pari, (R1 6 ) 

OomiMt **'^*^' ** statute ought to be construed ac- 

cording to the intent of the parliament;” and in (R 18) 

JPiWR® ^ 

" the judgi^ expound a case within the mischief ana 
cause of an act, to be within the statute by equity, 
though it be not within the words.” Tliat principle, 
applied to this case^ is decisive in favor of the plaintifis. 
But, secondly, these defendants cannot object to the com¬ 
mission ; they are sued as directors of the life insurance 
company, but they are also directors' of the company 
for insuring from lire, on behalf of which company the 
commission issued; they are therefore csto}>f>cd from 
dispudng it Jacand v, French, (a) [Bqyky J. Tliere 
is this difBculty in the way of that position ; if tlie de- 
lendants were compelled to'^ pay the money sought to be 
recovered in this action, and afterwards'the commission 
should ^ superseded, and a valid one issuetl, tlicy 
might be compelled to pay it over again.] 

F, Pollock, contrii. With respect to the first and 
principal question, it is well known that the statutes re¬ 
lating to bankrupts arc in tiie first instance construed 
strictly as to originating the jurisdiction. But when a 
good commission is established, then they are construed 
remediidly, and therefore liberally. A fortiori, the act 
now in question should be construed strictly. It is 
caKed a public act, but is in truth private, being for the 
peculiar benefit of the individuals composing the NoradcA 
l^picm Society. ''^Petitioning for a commission of bank- 
niptity is a proceeding well known, and had it bemi 
intended to include it, no doubt the legblature would 


(fi) 


have 
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have named it by proper wonis. ' '/he powers given by 1824. 
the act are in derogation of the coinmon law rights of the 
parties afiected by it) and thereibre should be construed amnai 

^ niK. 

^rictlyi as all other powers are. In practicef a secretary 
to a society is not even allowed to prove under a commis¬ 
sion widiout the leave of the Lord Chancellor. Besides, 
such a power as that contended for, would be incon¬ 
sistent with the provisions of the 5G.2. c.30. 'The 

t 

secretary could not give the bond require by the 
twen^-third section of that act. 

• % • 

Tindaly in reply. When a petition is sued out on a 

debt due to several, a bond given by one of tiieni b sut- 
iicient to satisfy that enactment, Kr parte Uotigkinson* (a) 

{^Hdrojfd J. Non constat, th^t th©^secretary is a creditor, 
lor he may not be a member of the society.] 

a 

Bayley J. 1 am of opinion, tlint the cortimissiori 
from which alone the pliuntids derive their right to sue 
cannot be supportetl. Unless we sec very clearly that 
the ineiuiing of the legislature goes beyond the words of 
the statute, we cannot do so. It is a dangerous rule of 
construcUoii to introduce words not expressed, because 
they may be supposed to be within the mbchief con¬ 
templated. The act is entitled, An act to enable the 
Society io sue in the name of Uicir Secretary, and to be 
sued in that and certain other names. The exprcssmii 
to sttc, generally speaking, means to bring actions, and 
the maKim, ad ca quee frequentius uc^dunt jura adap- 
lantiir, applies to this case. Taking out a coromisstoii 
of bankruptcy is a well known mode of recovering a 


(a) 2 nose, 172. 

N 4 


tlebt, ^ 
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1824. debt, imd if the leglsljiture had intended tD iticlittle diet 

I should have expect^ to find more compre- 

agamM henslve words than to sue, A commission of banlcnip^ 

b not ordinarily spoken of in that way. Tl^ 

cites, indeed, diot difficulties have arisen, and npi^fitotti 
* ' 
time to time arise In recovering debts due to the society^ 

and tiiose difficulties might be felt whether the pro¬ 
ceeding to recover them was by suit or commission of 
bankruptcy. But had it been intended to extend the 
remedy beyond suits, woixls proper for that puipose 
would most .probably have been introduced..^into the 
enacting part of the statute. The words there are, tliat 
“ all actions and suits to be commencetl by the society 
may be brought in the name of the secretary as nomimd 
plaintiflP.” It is udnlitted, .that those words are not suf^ 
ficiently large to include the power in <]U6stion, unless 
we can give them a more compreliensive meaning than 
they prifnfi facie bear. But both the title and the 
enacting part of the statute authorise a supposition, that 
the remedy was not meant to extend beyond the in¬ 
stances nientioneil. This view of the aise is cor- 
roliorated by referring to the 5 G.2, c.$0, s.28., whicli 
could not any longer be complied with were the power 
contended for given to die society. The bond is to be 
given by the petitioning creditor, and the remedy is to 
be against him. The act before the court would not 
give the bankrupt power to sue the society for mali¬ 
ciously issuing a commission, and if it had been intended 
to give the powej^ of thus suing out a commission, die 
tfker power should have been given also. The indi- 
viduab ccunposing the society could not be sued, fin* 
many of them might have opposed the measure. In 
this, os ill all similar cases, we must look at the language 

used 
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ttsed by thepfurdes who bring in the act; they should be 
carchil to use such language as plainly includes all the —— 

GtrfitKiE 

which they mean it to apply. In tliis case they 
havejQOt done so, and I think that the rule* for setting 
aiade nonsuit must be discharged. 


HotROYn J. This statute is in effect a private act, 
and must be constnied as such, although it is made 
public for the special purpose of being judicially noticed 
by Courts of justice It is an act giving to individuals cer- 
uiin powg'sjover others, and therefore must be construed 
strialy. There is nothing shewing an intention to give 
the power in question. It would be attended with this 
difficulty in addition to those already pointed out; as 
long as the society consisted of the same ^lersons, a debt 
of 100/. would be a sufficient petitioning creditor’s debt; 
but that would not be so if the debt accrued at different 
times, and there were a change of the persons constituting 
the society, for they are not a corporation. But if the 
secretary could sue out the commission, it would be dif- 
iicttit to say whetlier the debt would or would not suffice. 
Ihe statute does not use words which vest the debts in 
the secretary. It does not follow Uiat he would be a 
creditor at all, and the names of the members of the 


society would not be mentioned in the petition, and 
therefore it would not appear whose commission it is. 
For these reasons, I thiink that the legislature hadjn 
view only the ordinary proceedings by actions at law, 
and perhaps suits in equity. • 



LimEDALE J. concurred. 


Rule discharged. 
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Wells against Ioguldsn. 


' k <‘ ^ i 


DeclarMioa oo 
the SS G» 
c» 137* S* 
stated that dei- 
ftndant bong 
fn ovencer of 
poor of the 
parish of 
supplied for 
his own profit 
prorisons for 
the support of 
the poOT of the 
said parish, 

*• whereby and 
by force of rite 
statute in such 
case taadeaod 
provided, he 
forfeited for bis 
said ofibnee 
lOOi., and 
thereby sod by 
force vt the 
statute au ao> 
tkm hath ac¬ 
crued, &c.‘* 

On utorion in 
arrest of judg¬ 
ment: Held, 
that the declar¬ 
ation was bad, 
for iiBOtofan 
aUegirtioa that 
rite act done 
was against 
the frnin of the 
statute,’* and 
the judgiQent 
was arrested. 


J^EBT for penalties under tlie 55 G« 9* Ct 187,? S* 6* 
The first count of file declaration stated^ fiiat de* 
&]idant was oversea of the poor of the parish of Cran- 
Srook, in the county of Kent, and whilst he was such 
oTerseer, to wit, on, &Ci, at, &c., did, in his own nam^ 
provide furnish, and supply, for his own profit, certain 
goods and provisions for the support and maintenance 
of the poor of the said parish in the wockhouse of the 
said parish, uriiereby, and by force of the statute in 

e 

such case made and provided, the said defendant for¬ 
feited for his siud.ofience the sum of 100/,, and thereby, 
and Ivy force of the statute in such case made and pro¬ 
vided, ah action hath accrued, &c.” The second count 
stated, that defendant, being oversea, provided mad 
sui^lied goods and provisions for the maintenance of 
the poor of the said parish, (not stating in the work- 
house,) and was in other respects like the first. The 
third count varied only by stating that defendant was a 
person in whose hands the providing for, orderii^ 
management, control, and directiem of the poor the 
parish of Cmnfyvai, was duly placed. Plea, nil debet. 
At the trial before Akxand&t C. B,, at the last spring 
assbes for Kad, the plaintiif recovm’ed one penalty of 


« /,, and in Emtear term a rule was obtained Ibr arrest- 
the judgment, on two grounds; first, that it was not 

“ f 

stated in any count of the declaiation that the acts done 
by the defendant were against file form of the sta¬ 
tute and, secontUy, that the dtK:}aratfou did not n^ga- 

five 
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^ ■ . - * * 
Wve tlie eXD^tions contained in die sixth sectioivot' the 

act by which the penalty is given.' 

Akraham shewed cause. Ttie cmly questidn upon the 
first point is, whether the language of the declaration b 
suffident to bring die ofience within the statute, the act 
done not bdng an offence at common law, but made so 
by statute. This dwlaration does shew that the offence 
b one created by statute, and that the act done was 
j^inst the statute. It first states the bets, and then 
says, ** whardiy and by force of the statute the defend¬ 
ant forfeited 100^. for his said offence.** It also shews 
» 

that the remedy is given by statute, for it alleges in 
cmiclusion, ** and thereby, and by force of the statute 
an action hath accrued, &cf* Tti*CoundeU v. John {a) 
it b said, ** where a statute introdifees a new law, by 
giving an action where there was mum before^ ogp by 
giving a new action in an old case, the plaintifT need not 
conclude contra formam statuti.** The offence in thb 


187 

I8S4. 

Watu 

agaimt 

laacimts. 


case b created and the remedy given by the same sta¬ 
tute, it has no relation to any other, and therefore 
die decision in Lee v. Clarke {b) b not in point; but 
what was then said by LceasreTux J. b very imfmrtant 
for the plaintifil That was an action for a pesudty 
on the game bws, and the right to recovmr d^iended 
up<m several statutes. The dedaration did not con¬ 
clude oontrd formam statud, but ** whereby and by 
force of the statute an acdon hath accrued, ftc.’* 
Laarence <1. says, ** If it had said ^atuUs, in the 
plural numbm', perhiqis that might have done, btf^ 
it aundnly is not sufiicient with reference cmly to 
the statute 2 6.S. r. 19., because that akme would not 
sttiqioit the action.'* In the Earl Qanricarde v. Stii^cs (c) 


(o) 2 505. (5) 3£aa,333. (e) 7£as/,5t6, 

the 
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the offence was created by one statute, atiff the lUsdra 
given by another; the declaration stated that the act 
was done “ against the form of the statute, byir^son 
whereoii arid by force of the statute in such ciise Wade, 

I . f , 

&c., an action hath accrued, &c.,” and this wjis h^d^' 
good; and from the dictum before cited from iirr v. 
Clarke, it may be inferred that the latter allegation would 
have sufficed by itself, if the same statute had created the 
offence and given the penalty. The other objection is 
disposed of by Jones v. Axen (a), for here the excejition 
comes b)' wa5’ of proviso, and is not incorpofated wiUi 
that part of the act vvhicli creates the offence; the plain¬ 
tiff, therefore, was not bound to Uike notice of it in his 
declaration. 


Chitty, contra. The dicttim of Ixas^cncc J. in Lee v. 
Cktrlse does not amount to any thing like a decision. He 
merely says, jperhajts it might have sufficetl, if the de¬ 
claration had said ** l)y force of the stafuies,'^ in the plu¬ 
ral number. An indictment for an offence created by 
statute would clearly be bad for want of the conclusion, 
“ contra formam statuti,*’ (6). In the present instance 
the allegation “ w'hereby, and by force of the statute, 
the defendant forfeited 100/.” is a conclusion without 
the statement of sufficient premises, and on a plea of nil 
debet the only question would be, whether the act had 
been done as alleged ? Now', all the facts stated might 
be true, and yet might have happened before the passing 
of the act Seeottdly, the declaration should have ne- 
gadved the exceptions, th^ being contained in the same 
section that creates the offence. fHeJroyd J. The ex¬ 
ception is totally separate from the enactment, it was 
not, therefore, necessary for the plaintiff to n^dve it. 


(«} 1 lA, 119, 


(A) Hawf', P, 


J. t. '25, i. 116,117. 

Hod 
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Had it formed a quali&cation. of diat which went before^ 
and been incoiporated with it, then it would have be^ 
necessary, according to the rule laid down in Stcnoel v. 
Lord Zmu^ (c), and Newis v. Lark, (d) Bayle^ J. Upon 
that point I have no doubt; statutes are not divided into 
sections upon the rolls of parliament, *and therefore (he 
mere placing of the proviso in the same section of the 
printed act, does not make it necessary to notice it in 
pleading, unless it is also incorporated in the enacting 
sentence; os to th^ other point 

«. Our. adv. wdt. 


1824. 

Wmu$ 

agahut 

Ieo«x»sv. 


On the following day the judgment of the Court was 
delivered by 

Bayley J. This was an action On the 55 G.3. c. 1S7. 
S.G., and a motion was mode in arreift' of Judgment, on 
the ground tliat it was not all(^ed in any count of the 
declaration, either in the introductory part, that the de** 
leiidant not regarding the statute did the act in (}ues- 
tion; nor at the conclusion, tliat the act done was done 
against the form of the statute. But the conclusion did 
state ** whereby, and by force of the statute, the de¬ 
fendant hath forfeited, for his feaid ollencc, lOOi^.;” and 
it was argued that that might be considered as a sub¬ 
stantive allegation that Uie net was against the statute. 
It is observable, however, that those words are stated as 
an inference of law', and describe the party as forfeitinig 
for his said offemc. There are several autliorities which 
decide, that in indictments for oifencesacreated by star- 
tute, and even in actions on shitutes giving a penalty to the^ 
party grieved, you must state that the act done is against 
the form of tlie statute. Thus, in Docir. Plac. 332., 

(a] (&) -JIO. 

If 
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^I€ m action be broi^t a^^iiiiist a man, nn a 
the pluntiiF should recite die special utader^ aad sajr,. 
that It is against the form of the statute;” and in iJHbde^ 
JP. Ci 189.'* ** if an offence be newly enacted, m nmde an 
o^nce of an higher nature by ac^ parliamen|i die 
indicUnoit must cmiclude, cofntxk formam statud,^ and 
tbis is repeated in p, 192. Betm^ v. Talbois{a) is %n 
the same effect. In Andrea v. The Hundred ^ Z^mkr 
ner {b), the plaintiff declared on the statote of Wmion^ 
18 Edw, 1., and shewed that he had p^ormed the ItmR* 
altions and ordinances in the staoite ^7 13., and 
concluded, ** contra fbnnam statuti,” and it was objected 
^at it ought to have been ** contrit fennam statuto- 
nun,” but it was held sufficient, the action being given 
by the former statute only; and the same point was de< 
dded in Merrick t. The Hundred qf Oaadston. (c) Now, 
die ..questicHi there agitated could never have arisen, 
unless it had been considered that it was necessary to 
crnidude either ** contra formam statuU,” or “ statutop 
rum;” for otherwise the all^^tion would have been 
surplusage. In Lee v. Clarke the question was distinctly 
raised, and 1 consider that case as deciding that in 
penal actions it is essential to state that the act ocmi'’ 
plained of is against the form of the statute. Since the 
determinadon of that case, diat of Lord Clamricarde v. 
&qIks has be^ decided, coinciding with the former in 
principle; but it was there considered that the declar* 
ation did, in eflfoot, contain such an allegation. The 
case of C<mdM v. John^ cited from 2 Saik^ 505., cheated 
some doubt in my mind, and 1 was therefore desiirius 
of looting into tb From the report in Stdkeldt it would 

ia) \ Ld. SMod.Sm, (S)y«A^. 116; i%. 1S5. 

(e) Clat. temp, Hmd». 409. Andr, 11.5. 


certainly 
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sdem that the aU^^taoiv ^ ccmtrd tanaam ste^ 
tiid/’ was considered unnecessary. .But that varies from 
the odier reports of the same case; and looking at that 
which is givmi by Fortescue {a), who argued die case* it 
^ypettrs thm; the question could not have arisen as stated 
hfSIatbdd, and that the doctrine nqxarted by him was.ncKt 
csidled ibr. It was an acdon against a wrong«doer, and 
two questions arose j first, whether an acdon could be 
maintained at common law, and, secondly, whether, on 
that declaration, tlya plaintiff could recover under statute 

It was not, therefore, a question whe¬ 
ther, in an action upon that statute, the declaration must 
conclude ** contra formam statuti,’’ but whether the do* 
deration bdbre the Court could be centered as a do* 
danution upon that statute, and it W& held it could not. 
Salkdd was therefinre dearly mistaked ns to the grounds 
of the dedsioo. Inasmuch then as diis was a }>mal 
action, not even brought by the party grieved,'but by 
an informer, it appears to us that the statement (ff the 
offence could not be sufficient, unless the focts were set 
out and alleged to be done ** contra fcannam statoti.” 
The rule for uresting the judgmmit must therefore be 
mmle disdute. 

* Rule absolute. 

(a) P. 104., t»jr Um buom of MUntdaii v. Jokn, 
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this case came before the Eord Chancellor 
for judgment, his Lordship agreed with the opinion 
given hy thb Court (a) as to the fi^old property; but 
with respect to the personalty, hdd that the limitation 
over wu good. 

, (fl) 357. 
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E. FleIcher, and Others, Assignees of tiie 
Estate and Effects of R. Simpson, a Bank¬ 
rupt, against T. Fogson and G. Thomas, 
Bail of H. F. Y. Pogson and Isabella his 
Wife. 


Declaration in l^ECL A RATION in scire facias,, after reciting a re- 
Utat “ R. s., cognizance entered into by the defeiKiemts, as bail 

t^'tSrinar tn “t action brought by R. Simpson against Pogson and 
wife, and a judgment for the plaintiff in that action, 
whereupon a ^hich is Still unsatisfied, proceeded thus; ** and 
duly awarded whereas the said R» Simpson afterwards became bank- 

agaifidt uiTQf 

andJ?. rupt, within the‘true intent and mtening of the se- 

j. T. (the ver^l statutes made and then in force concerning bank- 

plaintifis in the • <' i ■ 

sci. fa.) were rupts, somc Of one ol them, whereupon a certain 

^gn^ofthe commission of bankrupt, under the great seal of tlie 

rfi^o"f*thf United Kingdom of Great Britain and Ireland, was 

said R.& awarded and issued against the said /?. SUm>- 

. under the com- ^ ^ 

mission, and 
now on behalf 
of the said 

R. B., 
and J. T., m 

oMS^eei 05 
afareiaid, we 
have lieen in- 
. formed, &c. 

Held, that this 
was good, 

(defendant not fiicias and the fotums were then set out, 

having demur¬ 
red to it,) witii- and the declanition concluded ; and thcreuiwn the saitl 

out an express 
averment tliat 

an assignment of the bankrupt’s ciR'Cts was made ; fnr that llie expression “ assignees as 
aforesaid” might mean ” persons to whom an a‘-..i"tinienl has been tiiade;” an<l the 5 G.C. 
c. 50. i. 2fi. having directed ihn chnlc'' of nsj-ignei". H» he followeil uji hy «n nsdgAtntilit of 
the effects to fhi* jMfisons (‘Jioscn, the Court mfglit [in'snine ibni ’tich an assignment was 
made. 

S^ible, that the oltjeetion woiihl hasT luen fiial it imirie the <;rtrtn'd of spreiai demurrer. 

£\ Plclcher, 


son, and E. Fletcher, B. Berry, and J. Tiplady, were 
duly chosen assignees of the estate and effects of tlic 
said R. Simpson, under the said commission; and now 
on behalf of the said E. Eletehcr, IL Berry, and J, Tip- 
lady, as assig7iees as aforesaid, in our said Court before 
us, we have been informed, 3sc.” The issuing of two 
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£. Flitdtert U, Berry, and J. Tipliidy, assignees as 
aforesaid, pray that execution may.be adjudged to them 
against tlie said T. Pogson and G. Thomas, of the 
damages aforesaid, according to the form and eCect of the 
said KCQgnizanca” Pka, that there was no ca. sa. duly 
issued out against the said H* F. Y,*Pogwn and wifo 
upon the said judgment, and duly returned. Hepli* 
cation, setting out a ca. sa. and return. Demurrer and 
joinder. 

Abrahatfi^ti support of the demurrer, declar¬ 

ation in this case is bad, inasmuch as it does not state 
that an assignment of the estate and effects of the bank- 
ri^t was made to the plaintiffs. It merely avers, that 
the plaintiifo were chosen assignee^; that alone does 
not give them a Aide to sue, an assignment to them by 
the commissioners sliould also have been set out. 

a 

Curwood, contr^ referred to the form in Tidd*s 
App. 548., and contended, that as the 5 G. 2. c, 30. s, 26. 
requires that the choice of assignees shall be followed 
by an assignment to tliem, it must be presumed that 
such assignment was duly made. 

Bavley J. The form adopted in tliis case follows that 
given by Mr. TiM, with this exception, that here the word 

as is introduced before assigftees as aforesaid ; but that 

• 

makes no difference. The mtroduction of this form into 
the collection diet I have meiitioued d^ not, indeed, 
mdee it an authority, but in general die forms diere given 
ife extrmnely accurate, ajtd we may take it for granted 
that this foam has been in common use. That being so, 
and the 5 G. 2. r. 30. .f. 26. directing that the commis- 
Vot. III. O jiioners 
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sioners shall assign the estate of the bankrupt to the 

i 

persons chosen assignees, I think we arc at liberty, on 
the whole record, to presume that such assignment was 
made. It is averred that Fletcher, limy, and Tiplady 
were chosen assignees of the estate and effects of the 
bankrupt, and tliey arc afterwards described as “ as¬ 
signees as aforesaid.” 'I’hat expression may apply not 
only to persons chosen assignees, but to persons being 

4 

assignees of llie estate and ellecti»; that is, to persons to 
whom an assignment ha.> been made. It is unnecessary 
to decide whether this would have sufKced^ Jjad Uic de¬ 
fendants deinurretl, luit 1 think, tiiat having pleaded 
over, they are not in a situation to avail themselves of 
the objection, as tlie words are capable of receiving a 
construction vvlncli will support the proceeding. 

4 

|4 

Holroyd J. [Jiiless we could say upon this record 
that the scire facias w as sued out after an assiirnment made 
to the persons chosen assignees of the bankrupt’s estate, it 
would be insufficient; but there is a well-known rule of 
law' that where, in ple.iding, matter is suited capable of 
receiving two constructions, and it is not demurred to, 
tliat construction may l)e given which supports, instead 
of defeating, the proceeding. Xow', this record states 
the commission, and the choice of certain persons, 
assignees of the estate and eftects of the bankrupt, and 
then goes on, “ now on behalf of ,71 F., &c. as assignees 
as aforemidF If that can be read assignees of the estate 
and effects, it will suffice even without tlie allegation of 
the choice of assignees; but if it only means chosen 
assignees, it is insufficient. Tlie expression being equi¬ 
vocal, w'c may, I think, for the reason before given, 

put 
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put that construction upgn it which* supports th|^ scire 
facias. 

Liitledai.e .T. It appears to me that tAis declar> 
ation could not have been supported, had it been spe- 
cially demurred to, for it does not clearly shew any 
thing more tlian an incipient title in the plaintiffs, to 
be perfected by ai\ assignment. If it were apparent 
that they had not a complete title, pleading over would 
not cure the defect; but the matter being left in doubt 
1 think th«*% it does, for we may take the words as de¬ 
scribing the plaintiffs as assignees of the estate of the 
bankrupt, and we may presume that an assignment 
was made to them in conformity to the directions of the 
5 G,2. c. 30. jr. 26. For these reasons, I think that the 
demurrer must overruled. 

Judgment for the plaintiff (o) 


1824. 

FunreHEK 

tMitut 


(s') .S<v ITiater and v. fLreifhman, C T. Jit 45. 
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Moiiiiis and Another a<faimt Robinson. 


Tbe master of ‘ a SSUMPSIT for money had and received. PieSy 
wMby the general issue. At the trial beibre Abbott C. J., 
the ^*put the adjourned London sittings ailer last Trinity term, 

SawfanS're » verdict was found for the plaintifls for 7,000/., subject 
^andoned tiie oiiinion of the Couit uDoii thc following case. 

The plaintiffs and the defendant were merchants re¬ 
siding in London, On or about the third day of Dc- 
cember 1820, the house of Macmtyre and Co-, of CakuttOt 
merdiants, shippetl, on board the ship Lady Banks, 
whereof Isaac J'dance was the muster, 140 chests ,ol 
indigo, the jiroperty, and an account and risk of the 
plaintiffs, under three several bills of lading sigiied by 
the captain, of which tlie following are the particulars: 
One bill of lading for 72 chests, tlitto 45, ditto 23, total 
140. By which bills of lading, the indigo was to be 
deliveretl in the port of London to the plaintifls or their 
order. The Lady Banks sailetl fn*m Calcutta the 21st 
of December 1820, with the 140 chests of indigo on 
board, and a cargo of various other merchandise bound 
for the port of Londofi, and afterwards put into 7ri«- 

their contract, wiR'i a count in trover, and recovered a general verdict for the value of llt« 
&hip and freight, which was oiie-lihh of the value of the cargo. ‘I'bey also sent out a 
power of attorney to an agent at the Afuurilius to procure fruui thc Vice-Admiralty Court 
there thc proceeds of thc ule which had hee.i p.vid in. Thc agent demanded tliem, but 
they had been previouaiy remitted t<f tlie High Court of Admiralty in thU country, lu 
an action for money had and received I7 the owners against tlie purchaser of the goods 
Held, first, that tbe captiun had not any mitluirily to stdl thc cai^, although acting bovl 
fide and under tbe order of tliv V ue Admiralty Court ; secondly, that the recoveiy agatnat 
tbe owners of tbe ship was no answer to Ute present action; thirdly, iliat the praoeeda 
of the auie at tbe Maiaithu not having been paid wtien demanded, Uic plaintifiRi were in 
the wune situation »$ it no such demand had been mode, and therefore enUtted to recover 
the value of the gcKX^fnmi the defendant. 


which were 
afterwards sold 
under an order 
of tlie Vice- 
Admiralty 
Court there, 
and the pro¬ 
ceeds paid into 
that court. 

The cargo was 
not damaged 
or perishable, 
nor was there 
{iny pressing 
necessity for 
thc sale of it. 
^Tltc owners of 
tbe cargo 
brought an 
action on the 
case against 
thc uw ners of 
the siiip for 
wrongfully 
selling tbe 
cargo instead 
of carrying it 
to JLomdon, 
according to 
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camaUe for rqMiirs. ' S3be sailed hoxc^Trincomalee on the 

I 7 tli of Vebrmry 1821, fbr L/cmdonf and met willi tern- 

« 

peatiious weather, which occasioned her to become very 
leaky; during the bad weather about 600 bags of sugar 
were peceuarily thrown overboard, and with much dif¬ 
ficulty Uie ship was conducted to «the island of the 
Mmtriiiui, where slie arrived on Urn 24th of March 1821, 
and assistance being procured, she was run upon a sand 
bank, with a view (o the preservation of the ship and 
cargo, and it was necessary that the ship should be 
wholly unladen, and that she should be hove down in 
order to exaniine and repair tlie damages which bad l>een 
sustained. The captain employed a {^rocior, and ou the 
2iUi of March *petitioned the Vice Admiralty Court of 
that island, and under an order made by that court, the 
cargo was landed and deposited 14 , warehouses. An 
accidental fire having happened at the warehouse where 
part of the cargo hatl been deposited, great part thereof 
was burnt or materially datnugeil, and it was sold by 
auction, iUid twenty-one chests of indigo were (by the 
proceedings of the Admirulty Court afterwards referred 
to) reported to be diuiuiged, and w'ere also sold by public 
auction, but these formed no part of tlie demand in the 
present action. After the sale there only remained of 
the whole cargo, 119 chests of the iudi^ compri^ in 
Urn bills of lading before mentioned, and two sample 
chests of indigo, thirty casks of tallow*, some buffaloes’ 
horns, and a few packages of small value. In pursuance 
cd' an order of the said Vice Admiralty Court the ship 
was surveyed, and an estimate was ma<}e by competent 
persems up<m oath, that the nectary repairs and 
other incidmital expmices to enable the ship to perform 
her voyage to England would anioimt to the sum of 

O % 25,669 
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25,669 doUars; an^ the sun'eyors reported, that if tie 
ship had these repairs done to lier, she would then be a 
good sound ship. Two merchants, however, residii^ 
at Port Loftis, declared upon tlieir oath in the proceed¬ 
ings in the Vice Admiralty Court their belief^ that 
the amount of the»repairs w-ould far exceed the value of 
the ship when repaireil. The captain bad no funds, 
and could not procure any to pay for the repairs except 
by the sale of part of her cargo, but there was an op- 
poitunlty to tranship the indigo from the Mauritius for 
England soon after the arrival of the vessel there, and 
such opportunity afterwards again occurretl. Under 
these circumstances the captain, boiui tide believing that 
the repairs would tost at least as much'^as the estimate 
before mentioned, thojaght it best for the interest of all 
concerned to abaiicjtin her and the residue of the cargo; 
and he accordingly enteied protests to that effect on 
the bth of May 1821. On the 12th of May, the 
judge of the Vice Admiralty Court made an order for 
the sale of the hull of the ship; and she was ac¬ 
cordingly sold by auction, on the 14th of May 1821, 
for 1946 dollars, and her stores, tV.c. for 7303 dollars. 
Tlie ship was afterwards repaired at Port jLouis, and 
sailed from tlie Mattritius cm a vovage to China on ac- 
count of the purchaser. After three surveys, ordered 1^ 
the Vice Admiralty Court, upon tiic 119 chests of indigo 
which remained; and the reports of the surveyors 
tKereupon that they were sound, the said judge, on the 
16th of May 1821, made the following onler; Let 
the within gcxxl^, abandemed under the protest of the 
captain of tlie Imly Hanks, be forthwith sold by public 
auction, and die proceeds iinmediutely lodged in the 
registry of this court.” The 119 chests of indigo were. 
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in pursuance of the said order, sold public auction by 
the deputy marshal of thit court, after having b^n ad- 
verdsed in the Gazette^ and otherwise notified to the in¬ 
habitants of the island in the most public mapner; and 
in such advertisements and notifications, it was stated 
that the indigo had been part of the «cargo of the ship 
hady Banks; and that the same w'ould be sold by the 
order and under tlie authority of the Vice Admiralty 
Couit, by the deputy marshal of that court. The agent 
of the defendant then being at the Mawitiust who was 
no party to the proceedings in the Vice Admiralty Court, 
attended in consequence of tlie public notification of the 
sale, and liecame the purchaser of 20 chests of the indigo, 
aud paid the pfice lor the same into the (’ourt, and 
the indigo u as delivereil to him. The defendant’s agent, 
a few days after this sale, purchased fi;om Messrs. BImze 
and Baudet, merchants at Port LouiSf 32 chests of the 
said indigo, which tliey had previously purchased af the 
auction, and agreetl to give an advance of 5^ per 
cent, upon the price whicii IVaize ami Baudet had 
paid for the same at the public sale, 'fhe defendant’s 
agent paid Blahv and Baudet that sum, and received 
from them the said 32 chests of indigo, ’ilie da¬ 
maged part of the cargo, which was first sold, as be¬ 
fore mentioned, produced I I,S7fi dollars, and the 119 
chests of indigo produced 32,321 dollars, and the 
amount thereoi', and of tlie proccetls of the ship .and 
stores, as lieforc mentioned, rediice<l, by means of tl?e 
ineidcntal exigences, to 53,816 d(»llars, or 8109/. 65 . I Id. 
sterling, have been remitted by the register of the \ ice- 
Adroiralty Court to the High Court of Admiralty in 
En^lnvdf and now remain in the last mentioned court. 
The 52 chests of indigo, purchased by the defendant’s 

O i agent. 
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a^nt» formed partf’ of the indigo mentioned in the tiirec 
flSF lading, and in the foildwing pn^rtiom, via. 
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15 chests, part of the ?3 cheats in the first bill of lading nfuintfoned. 
la - • <15 ' • aeoond ditto. . 

18. . - S5 - ttiird ditto. 


On the 13th o^ June 1831, 30 of the said; 53 cheats 
of indigo were sliipped on board the IVoodbrid^en and on 
IStii of Jid^ the reinatning 33 chests were shipped pta* 
the Asia for the port of London. Both ships arrived at 
that port in the month of Oc/ofter 1831; and the 53 
chests have been delivered to the defendant. Soon after 
die indigo arrived in the port ofplaintifoi 
gave notice to the defendant, that tliey were the original 
proprietors of the said 53 chests of indigo, and claimed 
the delivery thereof to them, bat the defendant refused 
to deliver the intjiigo to tiie plaintift^ and afterwards 
sold aiul disposed of the same, and rcc(?ived the proceeds 
theihoC In respect ol‘ the 72 cliests of indigo, camtained 
in the bill of lading first mentioned, the platntifts have 
commenced an action against the ownen> of the Z/td^ 
Banks, for not carrying the same indigo to Ijmim, but 
seiting the same uriluwfuliy, as it was alleged, at tiie 
Mauriiifis, and the platntifts have obtained a verdict 
against tlic said owners in that action, under which they 
will be entitled to recover from the owners to the ea- 
fieijti[>f the value of the ship and her freight; but it is 
admitted, that the sum which they will receive tbere> 
from will not exceed 1500/., and the 73 chests men¬ 
tioned in tiic first bill of lading, were eft* the value of 
7000/. mid upwards. In respect of the 45 chests of 
indigo in the second bill of' lading mentioned, tiie ^ain- 
til&, after they had received information of tiie sale of 
the indigo, under the cireumslances aioresaid, executeil 

and 
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Mid sent out a power of attorn^ d> Messrs. Scamders 
and Wicke^ of the McturiHuty empowering diein td di^ 
and receive out of the said Vice-Admiral^ Court tli^ mgamtt 
sum which was produced by the sale of die said 45 
chests, and they did accordingly apply to the registrar 
of the said Vice-Admiralty Court, and claimed to re¬ 
ceive such proceeds, but the same had then been 
remitted to England, • In respect of the 23 chests of 
indigo in the third 'bill of lading mentioned, the plain- 
diR have not taken any measures, nor pursued any 
rmnedy, except the pi'<3ceeding in die present action. 

•The 52 cli^ts, so purchased by the defendant’s agMit, 
were sound and in good order, and free from damage 
when the same Were purchased by them at the Maitritius 
as aforesaid, and when Uiey came into* the possession 
the defendant in London. 

F, Pollock for die plaintids. There are herd two 
<|Sie8tions; the first, whedier the platuti£& ever had a 
right to bring this acdmi; die second, whether they 
iiave lost that rigiit by any di the steps which they have 
taken in die transaction. Freeman v. E, I. Company (a) 
b decisive as to die first question: it was diere decided 
that the captain of a ship has no authority to sdl the 
caigo, except in cases of absolute necessity. Here no 
necessity is apjiarent on the case, but the reverse*^ The 
goods were not dami^ed or perishable, they were not 
sold to repair the sh^ or pay other expences. The 
only difference betweMi the cases is, that here the Vice- 
Admiralty Court ordered the sale; but it had no audio- 
rhy to do so. TIhhi the drcumstance of there being 
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two purdiaseS) ofie at the auction and the c^her cd' 
thene %>ho bou^j^t there, makes no difiereiu^ for the 
seQood was made with foil notice, that the vendor pur¬ 
chased at foe auetkm. But it will be urged that foe 
plaintiffs have lost their right of action as to foe ffrst 
parcel, by brin|pt)g an acdon against foe owners of foe 
vessel. To that argument there are two answers; 
first, no judgment has been obtained in that action, foe 
plaintiffs may abandon it, the defendant could not even 
have pleadeti it in abatement had tlie two actions be^ 
concurrent. Again, tlie remedy against the owner is 
limited to the value of foe ship and freigii^ which in 
this instance amounted to 1500/., and the claim ex¬ 
ceeds 7000/., as found by tlic case. tlierefore, the 
plaintiff's get the 1500/., tliey may apply it to that }mrt 
of foe indigo in the first bill of lading which did not 
get into the defendant’s hjinds. As to the parcel bought 
out of pilose in the second bill of lading the plaintiffs 
cannot be prejudiced by sending out a power of attorney 
to receive the proceetls, for the agent never did receive 
them; the plaintiffs are, tlierefore, in foe same situation 
as if that power had not lieen sent out. 

Camj)bell, contra. By the sale which took place 
under the order of the Vice-Admiralty Court, the pro- 
)>ert 3 nin the indigo passedf to the defendant. It must 
be admitted, that the purchase mode after the public sale 
sUbids on the same footing as the other, but all jMities 
having acted bona fide the property was transferred, 
although the ca.4e was not one of strict necessity. The 
captmn may be liable to the ship{K:r, but still if he acts 
bona fide according to tiie l^est of bis judgment, the 
foreign purchaser is sale. 'I’he case of Freeman v. E. /. 

Cvmpanu 
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Company is certainly, to some extent^ an authority oa 

the other side, but there die decree of the Vioe»Admi«> 

» 

ralty Court was wandng. {Baylcy J. We cannot take 
notice of that decree.] Such an opinion was thrown 
out in B^d v. Darby [a\ but that case was decided on 
the ground that the register act had not been complied 
with. It must be presumed that that court acted witlun 
the scope of its authority in making the decree. But 
if that general question be determined in favour of the 
plaintii&, still, as to the seventy>two chests, and the for^- 
five, die owners must be considered as having radhed 
the sale. Tlie form of the action brought against the 
shipowner for the seventy-two is material. It was in 
tort for not carrying them according to contract. The 
second count allegeil that he had sold them; the third 
was in trover. The action was broqght for the whole 
seventy-two chests, and, tlierefore, for those which the 
defendant liought out of that parcel, as well as for tjie test. 
The plaintiffs recovered a general verdict, as appears by 
the report of the case under the names of Cannon and 
Others v. Meabtan (6); but the judgment would be best 
supported on the count in trover, the obligation to trans¬ 
ship being very doubtful. It is said that judgment has 
not been entered up, if so, that is the fault of the plain¬ 
tiffs and cannot prejudice thk defendant. Now a reco- 
veiy in trover vests the property in the defeniBant, 
otherwise, if he sold the goods after the recovery in 
that action, the new purchaser would also be liable tb 
such an action, and the same would apply to each per¬ 
son into whose hands the gcKxls might pass. It makes 
no difference that the responsibility of the ship-owner is 
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limited bjrthe S3^G,S. c.lS9.: besides* that does not 
i^ljr*to actions trover. The plaintifik in that acUon 
sought to recover the difi^nce between the {Nrooeeds 
of the sale at the Mautitius and the sum which the 

I 

iodigo would have produced here; so doing they 
ratified the sak. * So also the demand of the proceeds 
of the fi>rty-five chests amouyated to a ratification of the 
sale: a personal demand by the plaintifi* of the defend' 
ant would certaluly have had that efiect, and the de- 
mood by the plaintiS’ agent of tl)e registrar the 
Vice'Admiralty Court, who may be ‘conwdered as tbe 
defeodaot’s agent in this transaction, haT die same 
effect 

Bayley J. There U no doubt but the master of a 
dup may hypothecate the cargo for the purposes iff the 
voyage, but beyond that he has no right to a<^ as agent 
for the, owner of the goods, unless in cases of absolute 
necessity. The decree of the Vice-Admiralty Court con¬ 
stitutes the only difference between this case and Free-- 
mm V. E, L Company. But without meaning to speak 
at all disrespectfully of Uiat court, I cannot say that 1 
think it had any jurisdiction. The decree can only be 
looked upon as the fair opmion of a person residing csi 
the spot, for as it is noy|poiid as a fiict that the court 
there had jurisdiction, we%inn(k make it the foundation 
of our judgment. Thme was not any necessity (or the 
s&le of the cargo; it was not damaged or perisliable. 
It being my opinion then, upon die general question, 
dsat the. purchaser i^tained no property by the act of 
the pmaon who professed to sell, two questioiis arise as 
to the seventy'two chests, to which the former recovery 
a{^Iies, and the forty-five chests, for the proceeds of 

which 



IN THE l^irrK Yeae op IV. 

irht(^ llk« potper of attorney was aent out. wfaohi 
aripiment on these two points proceeds <»i the growiS 
that the defendant had no property in the goods but 
what he acquired by the conhrmation of the plaintiffs. 
To take the second parcel first; When the owners heard 
that a wrongful sale had been effected the 
and that the proceeds were lodged in die Vice-Admiralty 
Coitl^ surely they might endeavour to obtain thorn pro* 
needs widiout ratifying the sale; but the agent did not 
Mioceed in obtaining tbem ; the plamtiffs) therefore, are 
Mi in tliG seme eiuiadon as if no application had been 
made to that court. Tlien as to tlie seventy-two chests, 
the fiaXs stand thus: the plaintffhi brought an BctioQ 
a^inst the owners for the breach of their duty as car¬ 
nets, wkh a count in trover. The Jury might, on that 
count, have given the full value of the goods m da* 
im^gesy iHit their power on the special counts was re* 
fdrictecl to a cerUiin amount, and the verdict was re* 
stricted to that auxiunt. Ko judgment has been tentered 
up, aoxl therefocre there 1ms been no actnal satssfoctiam* 
It hi argued that the plaintiff had nierdy an eiectiaa to 
sue the owners for die misconduct of the captain or the 
defendant for the vidue of the goods. But iadeipeitct> 
endy of die 53 <6.5. c, 159., the jury were naot bosnd to 
mJkm the fuli value of tb(i||oods the measure cf €he 
damages hi the former actieh. They might TeosoadUy 
give small damages, on the ground that an aedon would 
lie against the purchasers. If cmumirent actions had 
been biKm^t, that agahwt die uwDors.isoidd nothase 
barred the other; why then should it haMt Aat tdBbot 
because tlr^ have been brmight dt diiferent thnei? If 
indeed the :plaiaKadB$ were te recover die foH aafare of ihe 
goods in each action, a cotat of mjnity would intehKme 

to 
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to prevent them from havin|f a double satisfactioni but 
dlexe is nothing in. the former action which caoi in a 
court of law, prevent the recovery in this. 

a 

Holroyo J. I am of opinion that all the questions 
that have been raised must be decided in favor of the 
plaintiff. Freeman v. East India Company, and Beid v. 
Darhy, shew that the captain has not any authority to 
sell tl)e cargo, unless in cases of absolute necessity, even 
although the sale be sanctioned by a Vice-Admiralty 
Court. 'With respect to the action against the owners, 
the verdict recovered in that is not in law sufficient to 
bar or diminish the plaintiffs* claim in this proceeding. 
The very ground of that action was, that the sale was 
wrongful; it cannot therefore be a ratification. But 
where in trover the full value of tiie article has been re¬ 
covered, it has been held, that tiie property is changed 
by judgment and satisfaction of the damages. Unless 
the full amount is recovered, it would not bar even 
other actions in trover. Here it is plain that the full 
value had not been recovered on the count in trover; 
the value of the goods mentioned in that action was 
70001., the verdict 1500/., to winch sum the verdict on 
the other counts was necessarily limited. The prolm- 
bility of a recovery in an action against this defendant 
might keep down the damages given on the count in 
trover. In an action against a sheriff for an escape, 
small damages are often given, on the ground that the 
debt is not extinguished; and the whole amount may 
afterwards be recovered, notwithstanding the recovery 
against the sheriff. The former action brought by th^ 
l^intiS against the ship-owners is not, then, any legal 
grcNttid for diminishing the sum to be recovered in this. 

The 
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The power of attorney clearly furnishes no defence; 
nothing was done upon it; a demand) indeed, was made) 
but the money was not given up. 

Littledale J. 1 am of the same opinion. It is 
admitted tliat the sale was not under life pressure of ne¬ 
cessity. As to the tlecree of the Vice-Admiralty Court ^ 
if it had authority to moke it, that should have been 
stated in the case. It has no such power by the law of 
nations, and no such authority is exercised by the Court 
of Admiralty here. Suppose an action had l^n brought 
against an oilicer of that court, and he pleaded a justifi¬ 
cation, his autliority must have been set out. Then, ns 
to the recovery in the (brmer action ; in the first place 
tliere has lieeri no judgment in thdt c^e; and if one 
party attempts to,avaLl himself of the iecluiical effect of 
such a recovery, the other may set up a technical answer, 
viz. that Judgment has not been entered up. 'But an 
action of trover is clearly no bar, unless die full value 
lias been recovered; here the verdict amounted to little 
more than one-fffth of the value. The justice of the cose 
tlien is, that the plaintiffs should be allowed to recover 
the residue. The power of attorney merely amounted 
to this; tlie plaintiffs were willing to waive the tort, and 
take the money lodged in the Vice-Admiralty Court; 
but diey could not procure it Surely that ought not to 
bar their claim on those who hod the goods. For the^ 
reasons I think that the plaintiffe were entitled to re¬ 
cover fer all the indigo purchased by the defendant. 

Postea t« the phunfiiTs. 
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TAropENNY and Boys against Young. 


Where 27.. 
being indebted 
to J,, pro- 
mred C. to 
'join with him 
In fiTing a 
joint and aere- 
nl pronusiorj 
note far the 
amoant, and 
afterwaris 
hafiog became 
fiiTther in¬ 
debted. and 
being pressed 
bjr ji. for fttr> 
tiher securitj. 
by deed (recit> 
ing the debt, 
and that fora 
part a note had 
been given by 
him (B.) and 
C, and that J. 
bavii^ de- 
mapdad pay- 
pattofthe 
debt. B. bad 
nqiuatedhim 
to accept* 
JurtherjB^ 
eurityj^^ 
ttgnea to A, 
aUhia bouse> 
htdd goo&.&c. 
mfurther 
security, with 
a proviao, that 
be aboold not 
be deprived of 
the poaaession 
of tte property 
Hs^nadnntil 
after three 
days' notice: 
Held, that this 
deed did not 
atugaiahor 
•nsp^lfae 
mne^cptlM 
notc^lNttdttt 
XadUttriiot* 

the deed, sue 
A at My time. 


^SSUMPSIT on a joint and several promissory note, 

, bearing date Mat ch the 10th, 1817, given to the 
{^indffs by the defendant and one Kumtnenj for 990/., and 
interest, payable tm demand. Plea, non-assumpsit. At 
the trid before Graham B., at the KetU Summer assiaes, 
189S, it appeared, that Bmmefi, a publican, at the time 
vdien the note was given, was indebted to die plainitffih 
distidiert, in die sum of 990/., and being asked for se- 
curity, got the defondant to join in the note declared 
upon. The partnenihip was soon after dissolved. JSc^ 
took upon himsetf all the debts and or^iits of the firm, 
and carried on the business alone, mid continued to deal 
with Bmamn as before, niitU the end of 1B90, during 
wiudi period the latter paid him 676/. for goods fur¬ 
nished, and interest on the note. . A balance of 390/. 
for the note and goods sold was than dua,|o who 
asked for farther security, and on the 6th of Jamary 
M9I Mammen gave him a bill of &de, by which (after 
reriur^ that 380/. was due to Boyt, and tiiat for 990/*, 
pcoeel of that sum, Rummen and defendant had fpven 
the note in question, and that Boys having called for 
payment, Rmtmen had requested him to accept such 
Jiaiber aeoarity as thcamnafiser mentkined:} as n Striker 
security Btamim assi^ied to Boys all his honsehold 
goods, Ac. By a adpulation in the bill of sale, Rutamen 
was to be allowed to continue in possessfoi^during his 
life^ subject to have it determine^ on thrle days* notice, 
at any fosie afterwards, whilst the smd sum oS 380/., or 

any 
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any part remiuncd due. liummcn continued in possession, 
and dealt willi /iwyv as before, uniU Murrh^ 1823, and 
betu'cen tliiit time and the (>th January 1821, lie paid 
Boys 500/. fur goodh furnished by liiin. In ^S'^ebrua'i y 
1823, a commission of bankruptcy issued against limn- 
mctif on an act of bankruptcy conuiiittcal in Ortoba* 
1822; and on the Ith of March 1823 pa^^ment of the 
note in question was demanded of the defendant. 
Marryat* for tbe defendant, contended, first, that the 
note was merged in the l»iil of sale, that being a security 
of an higher nature; secondly, that the agreement to 
give throe days’ notice, under t!»e bill ot sale, was giving 
time to the principal, ami theretbre discharged the 
.surety. The learned Judge overrulcil tlic objections, 
but gave t|te deiimd.inl leave to muvu fo imier a nonsuit. 
The plaintiff Iniviug obtainetl a verdict, MurryaU in 
Miclutelntasy tet^n, obtaineil .i nde, according to the leave 
i-eMurved, qp(ain.st whicli 


Abtahani tyaw shewtd caust.. If the bill of saio had 
l)een giv6n i|jt dl.^cliarge of the promissory note, un¬ 
doubtedly this action could not be maiiitained. I>ut it 
was merely a yi////n / seniritv ; that is the very expres¬ 
sion use<4^iii lUu iiistruim nt iueif, and being given us a 
eoliateral Het ui^ity, it docs not lake away the remedy on 
the note; IhaLc v. Neither does the 

covenant itot to Jlmunun uiitd after notice operate 
as a release of the defendant, oi ns a restraint upon the 
right of action before existing on the notd, Dean \\ 
hlnehalh (A) 41 
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Manyai, uoutra. Takin^r a new security disdiargect 
the principal from, tlie old one, and created a new 
liability, not to be enforced until xiftcr three days* no¬ 
tice: tiAit also discharged the surety. The cose of‘ 
Dmkr v. MitchAI is no authority on the other side, jfbr 
there the original security was a specialty, susd the new 
one a niero’ simple contract, iso, also, in Davey v. 
Pretidi'rgruss {a) the original debt being on Inwtd, it was 

t 

held, that giving tinu‘ by parol to the jipndptd did not 
discharge the surety: hut it may be collected from Uie 
case, that the judgineul of the court would liave been 
differcni, had the indulgence been given by specialty. 
In eejuity the rule is carried to the whole extent 
contended tin'* in J)uxrt/ v. J^rcfultr^rass: Moidtbee v. 
Stutib),. {D * ' . 


Baylly .1. Ii !■» nut necessary to decide in this 
case, ‘whether a creditor, b^ giiving time to itt| princijiai 
debtor, tioes or tloes not thereby di^churge a surety ; 
Ijec.iuse I think tliat the iiistruxiient in quei^lioji did not 
give time to the piiuci{)al. h rA^caes, U^at S80/. was 
du<‘ to iiw/.s, iuul that a note hud neeii given for 
parcel of tliat >uiii, by ilie ileieiuhint and iiummeu. It 
then stuca that had culled upon li^imt'U for pay¬ 
ment, and that tlic latler lequesled him to accept a 
lurtimr se»‘urit\, jmd tlicn contains an assignment of 
certain jxroperty to a iriisUn for lio^. Tlie deed Uteu 
being intended a*, a Jurfhn security, and 'reciting au 
ext$tnifr securiu. given by the dellndunt as a surety, 
could not have been intended to.operate os an ex¬ 
tinguishment of all claims upon him. In general, where 


fn) S B ,A 


18 Vet. 20 . 

a simple 



*11 


rw TUI? Fifth Year op GRORGB IV. 

a simple contract security for a is given;'it is ex- 18*4. 
tinguished by a specialty security, if the remfedy given 
by the latter is co>exteiisive with that which the creditor 
had upon die former. We arc not called upoif to say 
whether that would be the case when the remedies are 
not co-extensive; for where there is that in the iiistru- 
ment whtbh shcw's that tlie parties intend<Kl tiie original 
security to remain in force, the new one has not the 
effect extinguishing it, as w'as recently decided in the 
case of Sp/Zy v. Forbes and Ellcrman. (a) There, a re¬ 
lease was.given to one of two partners, with a proviso 
tliat it should not oj[>erate to deprive the plaintiff of any 
remedy which he otherwise would have against the other 
partner; and^tliat he might, notwithstanding the release, 
sue them jointly. A joint action having been com- 
menced, tlie partw released pleaded the'relcase, to which 
plaintiff ll^plied, that he sued him only in order to re¬ 
cover against tlm other; and, on demurrer, the repli- 
cation was gocuL More, the language of the bill of 
sale shews that it was intended merely as a further 
security; that makes the effect of it the same as if an 
express jn*Ov^o had been inserted, and prevents it from 
operating as an extinguislnnent of the remedy on the 
note, dither ttfingainst Uummen or the defendant. This 
rule must therefore be discharged. 

HoLRoyn J. f' am of opinion that the ground ol^ 
the action Which has been brought .against the defend¬ 
ant was not extinguished by the deetl question. It 
is clear from the recital, that it was intended that the 
note shotild detinue on existing securitv, and the deed 

0 0. 4- U. 58. 
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is nof sttong enouglL,,|to ojier^te by law in destruction oi' 
that intention. The piaintifFs niiglit at any timey not- 
withsUmding the deed, liave sued on the note. The 
deed is a^conveyance of personal property^ with a con¬ 
dition, that the covenantee may put an end to the cove¬ 
nantor’s possession after three days’ notice j nor could 
he have acted on the covenant until after nbticc had 
been given. But he docs not stipulate not to sue 
upon the note until after the expiration of the three 
days. The deed gives no action of an higher nature 
against tho defendant Young. The case of Dean v. 
Nnv7iall is in point and .stronger than this. Had Boj^.s 
covenanted not to sue at ;l 11, either on the note or deed, 
until after llie expiration of three days, it would have 
been exactly in point, 'fhe deed, dieyefcu’c, cannot 
operate in dischafge t)f the defendant.* It is observable, 
also, that tile ileed was a security to Iiov$ aldtic, not to 
T-.i-oju'unj/ and ; but, under the circumstances of 

'iV 

this case, I do not rely upon that, l)ut upon the intent 
appearing on the lace of the deed. 

LirrLEi>.\LE J. concurrrtl. 


Ih^le tliscliargcd. 
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Facey against Hurdom. 


^ASE for not carrying away titiics. •The tleclaratlon Whero, in case 
stated that defendant, in the year 1823, was farmer ingTwayTitiie- 
of the tithes of corn gi-owing on certain closes in the tliTaiugcd^ihat 
parish of E., in the county of Corjnwll; and that plain- fujj'y 
tiff’was tenant and occupier of those closes which were manner’’ 

* set out ; Held, 

in that year sown with barley and oats; that on, &c. 
the plaintiff' cut tlie barley and oats, and then and there •>>’ proof, 
fmL^hily and in due 7nanuer divided, separated, and set was set, out ? 
out thereon, the tenth pait or tithe respectively of the an^agroement 
said barley and oats from the nine ppts, resrdue thereof) 
on the said cl(Sik?s, and there left the saine for the use of 

•* Irom the motlis 

tlefcndantj and afterwards, to wit, on, &c. at, &c. ixavc P'l-'.cniK-d by 

' ’ ^ the common 

notice thereof to defemlant, who did not, nor would, id a 

Whether the 

reasonable time afterwards carry the same away, &c. wimie crop ha-, 

, « A I • Ti /• ' e ‘ luvn left on the 

Plea, general issue. At the trial before Bamnquet Serjt. ground for a 

, , „ . • e n • I 1 rcasonuble time 

at the Jiist hpring assizes lor C ontin ally it apjiejired that af,er the tithe 

the plaintiff' had f'or several years been tenant of the 
preniisi^s mentioned in tlie declaration ; anil that the 

^ owner may 

licfendant alsoiiad for several vears been the farmer of compare the 

» *' tenth part with 

the corn tithes. On the IPtli of Sqdanbcr 1823, and the other nine, 

is a ipK'stion 

after the corn in tjuestion had been put into shocks, caeli for the jury, 
consisting of twelye sheaves, the pJaintill sent notice to court, 
the defendant, who lived about a mile and a half from* 


him, that on tlie following morning he should tithe the 
corn. It was .accordingly tithed by setting out the 1 Otli 
shock, and the plaintifT began to lead away the other 
nine parts at severt o’clock in the morning. I’he de¬ 
fendant had not been there at that time, but one of tin 


P 3 


plaiiilifV's 





S14 


CASES IN TRINITY TERM 


1824 . 

Facit 

agmnst 

Huasoh. 


plaintiff’s witnesses, who bad assisted in setting out the 
tithe, stated tliat he met the defendant at nine o’clock, who 
said he was coming to tithe the corn; witness answered 
that it had been done, and that jdnintiff was leading it; 
defendant asked how many ilozens (/. c. shocks) there 
w'ere, and did not then complain that he was deprived 
of the opportunity of comparing tl»e tenth shock with 
the other nine. Defendant had for four years taken tire 
tithe of the plaintiff’s land in kihd, and it had during 
all that time been set out in shocks, and not in single 
sheaves. It was objected for the ilefendant, that the 
plaintiff had not provetl his allegation, that the titlie was 
“ law'fully a!id in due manner” set out; for that, by tire 
common law, it must be set out in the sheaf and not in 
the shock. 'File foamed Judge thought, that if it was 
set out according to an agreement between the j)arties, 
that w’ould be sufficient, but gave the defendant leave to 
ni6ve.to enter a nonsuit on that point. It was Uren ob¬ 
jected, that there was not any evidence of an agreement, or 
that, at all events, it must be taken to have been subject 

M r 

to a condition that the whole of the corn should remain 
a reasonable time on the ground, so that the tithe- 
owner might compare the tenth shock with the others. 
The learned Judge Iteld, that the reasonableness of Ure 
time w'as a question for the jury, and he left it to them 
to say, first, whether the tithe was set out accoixling to 
an agreement between the parties; and,secondly, whether 
\he whole of the com had been l*eft on the ground for a 
reasonable space of time. A verdict with 405. damages 
having been fdund for the plaintiff, a rule nisi for a non¬ 
suit or new trial w-as obtained in Easter term; and now 
the Court called upon 


Efskini^ 
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Erskine and Carter to support it. T4ie plaintiff having 
declared geuerallyy that lie set out the tithe lawfully 
and in due manner, was bound to*prove that it was set 
out as recjuired by the common law. Now, that re- 
quires it to be set out in the first convenient state in 
which the tithe can be collected aftcy the corn is cut, 
wliich is in sheaves, Shaltcross v. Joxde. [a) If the plain- 
tifl’ intended to rely upon a supposed agreement, lie 
should have made that the foundation of his action, 
otlierwise the defendant, not being apprized of the nature 
of the plaintiff’s* case, would be taken by surprise. 
Secondly, the agreement must at all events have been 
subject to a condition, that the titiie-owner should have 
a reasonable time for comparing the tithe-shocks with 
the residue of tlie corn, and it was for the judge and not 
the jury to decide whether sufiicient tiu»e lor that pur¬ 
pose had or had*not been allowed. 

• 

0 

Eayixy J. j am of opinion that there is not anv 
ground for entering a nonsuit in this case. Although 
it has been correctly stated, that by the common law' the 
tithe sltotild be set out in sheaves, yet modus et con- 
ventio viiicunt legem, and therefore if tlie tithe was set 
out according to an agreement between the parties, the 
plfuntiff might jwoperly allege that it was “ lawfully and 
.ill due manner” set out. As to the other points the 
only question is, whether the learned Jutlge misdirectcil 
the jury, for the Court will not grant a new trial on the 
ground of the verdict being against evidence where the 
damages do not amount to 20/. Nowf there certainly 
was sufficient evidence of an agreement to be left to the 


1824. 


FaC»¥ 
agaimt 
Hu ROOM. 


) 1 T ‘J(. I. 

r 1 


riecisiop 



916 


CASES IN TRINITY TERM 


1824. 

Facet 

against 

Bvbdou* 


decision of a jury. Then it lias been argued, that the 
learned Judge should have crecided whether the whole 
of tlie corn was or was not left on tlie ground for a rea¬ 
sonable time after the tithe was set out. There certainly 
are cases where it is for the Judge to say what is a 
reasonable time, viz. in giving notice of the dishonor 
of a bill or note. But in this instance the tjuestion de- 
pendeil upon a variety of circunistances, such as the 
residence of the rcsjiectivc parties, the time when notice 
was given that the corn would be tithetl, the state of 
the weather and other things most proper for tlie con¬ 
sideration of a jury, and I think that the (juestion was 
properly left to them. The rule must tlicrefore be 
discharged. 


IIoLROYD J. I think that the proof in this case 

^ I 

satisfied the allegation, that the titlie was lawfully and 
in due manner set ouL Where tlu-re is not any agree- 
ment, the law prescribes the mode in \\hich it sliall bo 
done. But the parlies may by agre< njcnt tlispi nse Mith 
that mode, and the tithe set ouUiccortiing to agreement, 
is lawful!}' and in due manner m i out. It appeared in 
evidence that the defendant had taken the titiie of corn 
in kind for ftmr years, and that it had always been set 
out in the same way. J’erhaj).', that of itself might not 
have been sufficient, but there was alsc^ eviiience of an 
actual agreement, for wlien the defendant was told Uial 
ttc corn had been tithed, he asked hou manv dozens or 
shocks there were; whence it might be inferred, tliat he 
had agreed that the tithe shoukl be set out in shocks. 
The hitter circumstance makes an irnjioi iant tlistinction 
between this case and ShulUrmt, v. ,/oTt/c. 

2* LiTTlli- 
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LittledaLe J. This is op action *arising out of the 
relative situation in which the parties stood with respect 
to each other. The law imposes upon the landholder 
the duty of setting out the tithe, and leaving it, together 
with the other nine parts, on the ground for a reasonable 
time, and then it becomes the duty of the tithe-owner to 
carry it away. Tlie mode of setting out the tithe may 
either be that which is pointed out by the common law, 
or that which is eslablished by custom, or by the par¬ 
ticular agreement of the parties. In a declaration against 
the tithe-owner for a breach of duty in neglecting to 
carry away the tithe corn, it is not necessary to state 
the mode of setting it out. It is sufficient to say, that it 
was “ lawfully And in due manner set outand these 
wonis arc ctjually appliaffilc to cortlmoii law mode, 
customary modc^ or conventional m 4 >dc. There cer¬ 
tainly was evidence from which an agreement might be 
inferred, ami that was proper!}' left to die jury. •! think 
that the ({uestion of reasonable time was also in this case 
properly left to the jurj'i although it may sometimes be a 
question for the Judge, the hicts having first been as¬ 
certained by the jury. Duthishirc v. Parker, (a) For 
these reasons I agree that this rule must be dis¬ 
charged. 

Rule dischargetl. 

Coleridge was to have ojiposed the rule. 


(,i) <i lifts!, Z, 


1824. 

Fackv 

mgaimt 

HuaDou. 
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I^ere an apo¬ 
thecary, in an 
action to reco¬ 
ver the amount 
of his bill, 
produced in 
Evidence a cer- 
fiiicate, pur¬ 
porting to be 
grant^ by the 
court of ea- 
amincrs of the 
Apothecariee’ 
Company, and 
bearing twelve 
fugnatures, 
purporting to 
be signa* 
tures of &e 
persons consti¬ 
tuting that 
court, of w hich 
aignatures be 
proved one, 
and gave other 
evidtmcc to 
shew that the 
document was 
genuine, and 
that be ob¬ 
tained it from 
the court of 
examiners; 
Hdd, that this 
was sufficient, 
and that he 
was not bound 
to prove the 
hand writing of 
each member of 
the court of 
cxaminent who 
liad subscribed 
the certificate. 


Walmslet against Abbott. 

^SSUMPSIT for an apothecary’s bill. Ple®» gene¬ 
ral issue. At the trial before Garrcfm B., at tlie 
last Spring assizes for So/oip, the plaintiff) in order to 
establish his right to sue as required by the 55 O. S. 
c. 194. produced a certificate bearing twelve signatures^ 
which purported to be tliose of the |>ersons oinstitut* 
ing the court of exiuniners of the apothecary’s company^ 
and also a signature pur}>orting to be that of their secre> 
tary. A witness proved the hand-writing of one of the 
examiner^ and«!sq of the secretary; and that anotliev 
person, whose name was subscribed to the certificate, 
was an examiner, but he was not acquainted with his 
band-w,riting. The witness had fretjuently seen certi¬ 
ficates granted by the court of examiners, and believed 
that which was produced to lie a genuine document. 
Anotlier witness proved that the plaintiH' was examined 
at Apothecaries’ Hall, that he (the witness) wah ex¬ 
amined on the same day and passed, and received a 
certificate similar to that whicii was produced !^ the 
plaintiff. It was objected for the defendant.,t}mt the 
55 G.3. c. 194. .95. 9. and 21. im^msed upon the plaiiltifiT 
the necessity of proving the sigmiture of at least nnn^rity 
of the court of examiners, and that for want of that 
proof tlie certificate produced could not l)e received in 
evidence. The* learned juilge overruled the ohjectilNIi, 
but gave the defendant leave to move to enter a non¬ 
suit. The plaintifl' having obtained a verdict, W, E, Tam- 

tun 
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iitn in Easier term obtained a nde fiisi to enter a non- 1884. 

affaiiuyt which * ——. 

^ • Wikui«aer 

againit 

ll'%a^e^(with whom was OfdnaU Rtasell) ndw shewed 
canse. This question turns upon die uintli, fourt^th) and 
twenty-iirst sections of the 65 G» 3. a 194. The ninth 
section enacts that twelve persons shall be appointed as 
a court of examiners, ami that they or the major part of 
them shall examine* all persons desirous of practising as 
apothecaries, and grant or withhold certificates as tliey 
diink fit.” TheVourteenth section enacts, that after 
the Ist (rf August 1815 no person who was not in prac¬ 
tice before that time, shall practice as an apothecary, 
unless he shall’have been examined by the said court of 
examiners, or major part of them^ .and have received a 
oortificate from die said court of exaipiners, ot' the major 
part of them, as aforesaid.” The twenty-first section 
wacts, ** diat no apothecary shall lie allowed to recover 
any charges claimed by him in any court of law, unless 
tttcli apothecary shall |}rove on the trial that he was in 
practice as an apothecary prior to or on the 5th day of 
August 1815, or that he has obtained a certificate to 
praedae os an apothecary from the said master, war¬ 
dens, and society of apothecaries as aforesaid.” Now, it 
is not hy any part of the act required that the certificate 
shali be signed by the court of examiners. It is to be 
granted by them, and, therefore, it is sufficient if the 
plaintiff gives refisonable evidence that die document 
produced is genuine. The certificate would have be^ 
inlid widiout the signatures, and it would be extremely 
hard to cast upon the plaintiff the burthen of proving 
the hand-writing of several persons whose names were 
unnecessarily subscrilicd to the inslniinciit. At all 

events • 
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eirents tbej can only be considered as witnesses of its 
being genuine, and then by proving the hand-writing of 
on^ and that of the secretary also, the plaintiff clearly 
did sufficient to make the certificate evidence. If it 
were not a genuine document the plaintiff and those 
persons who were*proved to have signed it, must all 
have been implicated in a gross fraud, and perhaps 
even a forgery. But the Court will not presume that 
such a crime has been committed. 'The case of Moises 
V, Thornton {a) is very different; there the plaintif!^ not 
being able to prove the seal of the University of St, 
Andreu's could not produce any evidence tljat the di¬ 
ploma was genuine. 

« 

W, E. Tauntdh coqtrd. Tlie c.ase certainly depends 
upon the three sections of the 55 G. 3. f. 194., which 
have been referred to. I'hc fourteenth ond twentv-first 
sections* speak of a certificate to be granted m nj'orcsaid. 
Now tliat refers to the ninth section, witcre the mode of 
granting the certificate is descril^ed, viz. by the court of 
examiners, or tlie major part of them. It is not, tlicre- 
fore, sufficient to prove that a certificate was granted; it 
must also be shewm that it was granted by a majority of 
the court of examiners. The signature of the secretary 
was a mere nullity, for the act of parliament does not 
recognise any such officer of tlie court of examiners. 
Then, in order to prove the granting of the certificate 
by a majority of the court, the plaintiff was bound to 
shew that those persons whose names w'crc subscribed 
to the document were members of the court, and thai 
their signatures were genuine. In Moises v. l^hornton 

(a) 8 r. Jl.SOS. 


there 
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there was a stronger case yi favor of the plaihtiiT, for he 
produced a witness who actually went to the University 
of St. Andrew^ 'and saw the proper officers sign a certi¬ 
ficate that a diploma had been granted; yet it was 
held insufficient) and the plafhtiff was nonsaited. 
leif J. That certificate did not purporf to be the plain¬ 
tiff’s diploma, and in that case the diploma itself was 
not authenticated,] neither is this certificate. 

Bayley J. The ninth section of the 55 G. 3. c, 194. 
requires, that thereafter, before any persons begin to 
practise as apothecaries, they shall be examined by cer¬ 
tain officers appointed b}' the apothecaries’ companyl 
and tliat the court of examiners, or the major part of 
them, shall have power to grant of reTuse certificates. 
The fourteenth section prevents any persons from there¬ 
after commencing practice unless they shall have receivetl 
such certificate, and the twenty-first section prevents such 
persons from recovering their charges in a court of law, 
unless they shall have obtained such certificate. It ap¬ 
pears to me that putting a fair and reasonable construc¬ 
tion upon those provisions, they did not make it incumbent 
on the plaintiff to prove the hand-writing of all tiiose 
whrae names were attached to the certificate, but only to 
shew that it was issued by the court of examiners, and 
that he obtained and received it from them. Now, of 
t)ic»e facts tliere w'as abundant evidence. It was proved 
that two of the persons wdiose names were subscribed 
were members of the court of examiner^ and the hand¬ 
writing of one of them was olso proved; then the signa¬ 
ture of the secretary was shewn to be genuine. The 
act does not, indeed, require the court to have a seerc- 
tar}', but in fact they have such an officer, and he 

signed 




18 ^ 4 . 


WAtlWUCV 

Anon* 



m 

Wauuut 

agoimt 


CASES IN TRINITY TKRM^ 

' % 

ligBed die edrtifioate as a geipuiue document issued 
ikh couxt. Then ope of ^ witoesses proved that the 
{dfldntiffhad been examined, that he the witness was ex* 
amined on tlie same day, and received a certificate coiv* 
responding witli that whiclf was produced. Upon such 
evidence I think'we ore well warranted in concluding, 
diat that document was issued by those who had power 
to do it, as and for a genuine certificate, and I think 
that the piaintiif, having given that evidence, had satis¬ 
fied all that the statute made necessarv, and was not 
bound to prove the signature of each individual const!* 
tuting the court of examiners. 


I 

Holroyo and Lit ixedai.e Js. concurred. 

Rule discharged. 


Todd and Others against Thomas Maxfield. 


This Court will Q^OMYN bad c4}tainc<l a rule nisi for entering an cx- 

onm^to'bc oneretur on tiie batl*piece, uf«oii the gi‘ound that 

defendant had obtained his certificate under a com- 

mission of bankruptcy. It appeared that tlie actiem, 

eutitled to be -which was upoii a bill of exchange, came on for trial on 
diacbaiiged out * ® ' 

ofeustody; and the 11th o( Jawiarti 1824, that iudgiuent was signed on 
therefore where ^ v n » 

•a defendant the 19th February 1824, and that a cd. so. issuet^ re¬ 
obtained a cer- t 

tificate under a turnable ill fifteen days of Easter^ to which the sherilP 
° returned non est inventus. A writ of scire facias issued 
against the bail, returnable in five weeks of Ea^er, It 

puis darrein 

continuanw, the Court rilieved the bail on motion. 

Tbc defendant had iieriHne Itankrupt thrice, and had not paid 1^. in the pouad to his 
creditors under tlio second cotumission: Held, tl-.at Mie third conltoitMon was not iherdTore 
void, but roidahte only. 

^ r 1 .f 


appeared 
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ft A ^ 

«|3pi9«red tbirt the dQfebd»i| bad bae^i^aaelared banbm^' 
un d er three ouninissuNis of banbnipt, die first of whi4h 
issued in Jammy 1808, the second in Novm^ 1817, 

aod tbe third on tbe 8tii of April 182S, and tb^ bis 

1 

estate bad not^ nor was lUcdy to pay 15s. in the jpptmd 
under either of those commissions, ffis certificate Ult", 
der the last commission was allowed by the Xxird Chan* 
ceUor on the 9th of December 1823. 


ffS 


182 it 


Toa^ 


PlaU shewed cause. The defendant might have 
pleaded his certificate puis darrein continuance, and 
that being so, the bail are not entitled to relief. That 
was expressly decided by tlie Court of Common Pleas» 
in the case of CUkrke v. Hoppe, (a) There the defendant 
had become bankrupt pending the |ietion, and obtained ' 
his certificate, an^ he aiterwards permitted judgment to 
be signed against him fer want of a plea, and tlie Court 
of Ctunmon Pleas refused to relieve the bail on motion, 
and intimated an opinion that they could not take ad¬ 
vantage of the bmikrupt^ and certificate, in consequence 
of the defendant’s having neglected to plead it ; besides, 
the third commission and the certificate obtained nuder 
it are wholly void, tlie bankrupt not liaving paid i5s. in 
the pound under Uie preceding commission. Martin v« 
O’/fura. (5) 

Comyth contra. Tbe general rule is, that where a 
bsmkrupt is clearly entitled to his discliarge, the Court 
will order an eiconeretur to be entered on the bail- 
piece, vidioul: the form of a regular surrender by his 
biul; and tliat, even where the certificate is not ob- 


(•) 3 Tm7tt. 4S. 


(i) Citwp. 82.7- 


tained 
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' 18^4 taine 4 dT the capita ad satifi£i« 

* dlndiiQL ^ow k 4 {J[iute clear, tlia^ if the certificate 

Todd * ^ ^ 

< 00 ^ gcfpdt the baidcrupt in this case was entitlm to Ids d.«- 
MAint] K Practice^ 280., sixth 6 (htion. Tlie 

ill the case of Ciarke v. IlSppe is certainly at 

ya^^ce willi tlii^ rule, but that case has never been acted 

' upon in this court. As to the other point, the third 

commission is still in existence. The fact of Uie bonk- 

« 

< ffupt’s not having paid 15s. in the pound under the other 
, commissions, may be a groui^ lor an application to the 
Chancellor to supersede the last: but until it is super* 
seded it contiiiucs in force, and cannot be treated, as a 
nullity. 

I 

Per Curiam.' The gcneial rule is, that where Uie 
bankrupt is entitled to hi> di&charge, the Court will re¬ 
lieve the bail. Here, tiie bankrupt u<is entitled to his 

f 

discharge if his certilicatc was valid; and, therefore, 
this case fails within the general principle. The case of 
CUttkrv. Hoppf has never Inienjacted upon in this court. 
jis to the otlier point, the bankiupt has obtained his 
certificate under the third commission, and unless tlmt 
commission be absolutely a miliil}, the certificate is valid, 
as long as the coinmissiou continues in force. \\ e think 
that die fact of the bankrupts not having paid hir> cte- 
r ditors las. in the pound under the second iomraission 

does not make the subsequent connnissioii void, but tiiat 

« 

it is voidable oiiiv by application to the great seal. This 
rule must, dieicfore, be made absolute. 


Rule absolute^ 
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^JI^ROVER for deeds and pieces of stamped porch-^TMaintiffhaw 
meut. Plea, general issue. At the trial before to^*pureh!i!ean 
Best J., at the last J^ring assizes for ^hmerset, it ap- h^*uic d^s 
peared that the plaiiitilF had, in the year 1810, contracted 
to purchase an estate of Messrs, iirichlale, bankers, at expeuce, 

* ^ ^ ’ and «ent them 

Tutmton^ for 2200/. The tleetJs were prepved at the B. for ex¬ 
ecution. 

expence of the purchaser, who paid 1400/. in part of executed .-md 

, 1 1 1 III. ga%ethemtoa 

the purchase«money. Tht' deeds were sent by the plain- v-rvant to be 
tiflTs attorney to one Kin^lakcy as attorney for Messrs, ^trari^eli- * 
Bnckdalcy in order that they might be executed. Messrs, 

Brickdale executed them, and gave iRein to a servant, 
that they might l>e sent hack, and he gave them to the 

» ft . business done 

tlefcndant, without any particular direction as to* what inlusprofes- 
was to lie done witli them. In older to perfect the con- directions were 
veyanoe it was necessai'jFtlmt two other persons should fm^*t*i*** 


; to rc- 


exccutc the deeds, but they refused to do so, and after- 
wards, mid before this action was commenced, plain- 
tiflT gave up the contract, and reccitoil back 1000/. Some nemsapr 

” ‘ parties refused 

In N&trmbtr 1819 the linchtlaU^ became bankrupts, to execute the 

deeds, and 

At that time they were and still are considerably pluntiir havtng 

uidel>tcd to the tlefendant, for business done by him 

ns their attorney. In 1828 the plaintiff de-SlSftmV 

inaniled the dceils of the defendant, who refused to dt- 

deliver Uiem up, claiming to have a lien op them for the 

lialnnoe due to him from the Btickdalvs. The plain- |«ve » lien for 

^ hu. demand 

tiff never tendeied the lemaiuderof tiio purchase-money, againet A in 

trover for deeda 


fueeea of pardtment I llelllfuiiil ilte plaintifll »i|^ entitled to lecovci the deeds at all events, 

.It/. 


and stamped 


in a GuiceUed, if not in an unuuwidlod slate, 

VoL. III. Q 


.UlUJak' J’ dulutante. 


but 
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but ofl^d to pay tbe .defeiidant any^ demand he might 
have jfdi^getting tliei deeds executed. The jury, under 
' di'ese ’d|cam$taiices, found that the Brickdales sent tlie 
deeds‘*to Kinglake^ and did not intend that Oxenham 
shpuld get hold of them, and that he^detained >them 
^foT his own demand against the lirickdalest not con* 
nected with this transaction, and not to secure the pay¬ 
ment of the purchase-money, and returned a verdict for 
the plaintid^ damages Is.; whereupon the learned Judge 
gave the defendant leave to move t 9 enter n nonsuit, if 
the Court,should be of opinion that defendant had a 
lien on the deeds. A rule having been obtained accord¬ 
ingly in Easter term, 


Bayfy now shewed cause. It is quite deal', that the 
defendant had rib right to retain the deeds in question 
on account of tiie debt due to iiim from the Uriel- 
dales.’ The deeds never belonged to them, and were 
merely placed in the defendant’s hands, that he might 
cetum them to the plaintidl »Xow his own lien w'as tiic 
only claim which he made when the deeds were de¬ 
manded, and, therefore, it was not competent for him 
afterwards to set up a right to retain them for Messrs. 
BricMale^ until the residue of the purchase-money was 
paid, Boardman v. Sill («), OgA* v. Atlinson. (b) Re¬ 
sides, the Brickdales had not any lien. The deeds were 
^prepared at the expence of the plaintiflj the stamps and 
parchment were his, and therefore, at all events, when 
the contract was rescinded, he was entitled to have them 
back in the same slate in which they were before tlic 
execution by the Bnckiialcs took place. 

(o) 1 Camj>b. 410. and fcec While v. Oatrier, 2 Hing. 23. 

(d) S Tauni. 7S9. 1 Marsh, 323. 6’. C, 


Adam 
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Adam ^with whom wer^ Scarlett n^id Jeremy) contra. 
TJie plaintiff cannot recover in thi^ action, for «ther the 
tlefendaiit is entitled to retain these deeds on |fC^ount of 
ins lien, or the plaintiff must fail for want of a suHicicnit 
title to tlie deeds m himself. The deferulant having a 
lien as against the Brickdalet has the 'same lien against 
all those yho claim under them. Now the only title 
which the plaintifi' can have to these iiistrumeikts in 
the character of deeds is derived from the Urickdates, 
J. The declarf^n lias also a claim of stamped 
pai'chments.] As soon as they were executed the 
nature of the instruments was changed. The exe¬ 
cution was with the assent of the plaintiif, andi^xhen he 
could not make out any title to the deeiis, without pay¬ 
ing or tendering the remainder of Ahe purchase-money. 
The case of Ihmdnian v. Silt is the o«lv one which can 

be cited, as preventing the defendant from now setting 

• 

up this defence; and it seems extraordinary that the 
plaintiff should have a verdict in his favour, without 
shewing any title to the dt‘^ds, merely Ixfcause the defend¬ 
ant claimed a lien to which his right may he doubtful. 


1824-. 


Esoau.r 

tigninit 

OXKKMAU. 


Bayley j. I am of opinion that this aciiou is main¬ 
tainable, and that the venlicl was properly found for the 
plaintiff. It ap[>ears, by the limling of the jury, that 
OxeiUiam at first insisted upon a right of his own: that * 

he fuileii to establish. 'I'lic deeds were prepared on Ihj- 

• 

half of the piaintifij and at his expence; he paid for the 
stamps and parchment; and, therefore, before the exe¬ 
cution by the BrickdaU'^ the piojicrty was in him to all 
intents and jiurposes. They were to be executed with 
a view to being i^turned to him, and not that they 
might become the projieity of tlie Brickdales. That 

Q 2 being 
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being so, the de^ndant never had a colour for ifrfth- 
holding them, on the ground that the Bnckdaies were 
indebted ^to him. He could have no grecUer right 
than th^ Brickdales, and upon payment of the purchase* 
money to them, they could not have retidned the deeds. 
But now tl»e defence set up is not a title ih the defend¬ 
ant, but the want of a sufficient title in the plaintiff; 
and it is argued, that the dc^ds having been executed* 
the plaintiff cannot demand the possession of them; that 
is setting up tlie jus tertii, ^ right of tlie Brickdaks 
against the right of the plaintiff. If the question were 
to be considered with reference to these documents in 
the character of deeds, there might be considerable 
weight in the arguments, particularly ifV/ had been$hemi 
that Messrs^ Britkdalc ftad opposed the delivering up ^ 
the deeds. But d^cse deeds were prepared at tlie ex¬ 
pence of the plaint! fi'; when sent to be executed they 
were lus property, and there cannot be any doubt, tha^ 
he might have claimed to have them back, if they had 
never been executed. They v^re parted with by the 
plaintiff, that tliey might be rendered an effectual <x>n- 
veyance to him from several }>ersons, and that he sliould 
have back that conveyance on j)ayment of the purchase- 
money. Under these circumstances, it was tlie duly of 
Messrs. Brickdxilcy the vendors, to procure the execution 
. by all necessary parties. They had no right to execute 
the deeds unless the others consented; and if they 
could not procure that consent, the execution by them 
was wrongful. • ^^ow as to the effect of the execution, 
Messrs. Brickdede and the defendant stand on the same 
footing. It does not, therefore, give the latter any right 
to withhold from the plaintiff his par^ment and tramps* 
It is possible that the plaintiff may get back the money 

paid 
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paid for the stamps, if he satisfies the commissioner^ that 
the contract lias been rescinded. 1 do not say that the 
plaintiff can insist ujion having the deeds uncancelled; 
but either cancelled or uncancelied he has a riglit to the 
possession of them. 
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HolRoyd J. I am of opinion that the verdict was 
rightly found in this pase. The declaration claimed not 
only deeds but certain pieces of stamped parchment, 
and I think that live plaii^ff was entitled, at all events, 
to have the instruments restored to him in^a cancelled 
^te, if he was not entitled to have tliem uncancelled. 
That being so, ^the defendant’s unqualified refusal to 
restore them was a wrongful conversion by him. The 
instruments were the plaintiff’s OViginally, and never 
ceased to lie so. •This appears to haVe been a trans¬ 
action between a vendor and an intended vendee. Npw 
the jierson selling is bound to procure the execution of 
die conveyance by all necessary parties, and if any of 
them refuse to execute, die contract may be considered 
as rescinded. Such was the case in this instance, the 
execution by the Brichlales cannot, therefore, put the 
plaintiff in a worse situation than he w'as in before. The 
instruments then remained the property of the plaintiff. 
If, indeed, they had lieen exccuteil by all the necessary 
pardes, he could not have claimed them without tender¬ 
ing the residue of the purchase-money; but that wi^ 
not done, and on the contrary the bargain was abandoned. 
Oxenham might perhaps have a rigiit to s^nd in the same 
situation as the BrickdaJes, he might have cancelled 
the deeds, but either cuiicellcd or uncancelied he was 
bound to give then^ up. Rut it does nut appear Unit, 
when the deeds were demanded, the defendant relied on 

Q 3 tlie 
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the Brichlale^ right, he absolutely refused to deliver 
them up, claiminnf a -right to withhold them altogether. 
It may be said, that cancelling the deeds will not protect 
I lie Brickdah’s^ because the estate vested by the exe¬ 
cution and delivery of the deeds, lint here, from the 
nalurc of the transaction, it would be a question for 
llic inry, whether it was not intendetl that the deeds 
shoiild (q'lcrnte a.s an escrow only. Whether that were 
so or not, the ]>rirft(falrs would at all events have been 


bound to give tliem up on Uie execution of a recon¬ 
veyance to ^tht'in at thi.'ir own expence, they could not 
retain them nltt>gethor. Neither then could Oxenham 
do so, the rule for -^citing aside the verdict must there- 

m 

fore he tlischarged. 


Litti.i:i)ai.e ,h' I am not prepared to give any de¬ 
cided opinion on this case. It is clear that the defend¬ 
ant hffe not any right to the deeds in question, nor 
have the Bnckdohs anv right: but I feel a difficnltv in 
saying that tlie plaintiff has it right to them as deeds, 
I'licre is another c}uestion, whetlier he may not maintain 
his action for them as mere pieces of stamped parch¬ 
ment. It seems to me, that when llie plaintiff deliveretl 
them to Kivtilake to procure the execution of them, he 
then lost that Icgiil property which w’ould have enubletl 
him to maintain trover. The contract, as it seems to 
me, still subsisted when the action was brought, aiul 
might perhaps have been enforced in t'f|iiity. 'J’Jierc was 
not any eviden^ that the Jirukdalcs consented to aban¬ 
don it. 'Hie deeds wvre partially executed, and it ap¬ 
pears to me, that niuil all jvirlies consented to rescind 
the contract, they would not revert to the state of mere 
j)icccs of parchment, and again become tlie properly of 

the 
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the plftintifF in that clmracti;r. In Hati'ison v. Parker (a), 
where a person had built a hridgR and dedicated it to 
the public, it was held that the materials remained his 
property; and that when they were severed and taken 
away by a wrong-doer, he might maintain trespass for 
the osporttitinri. But this case is different; for here, if 
the plaintiff had possession of the deeds, he might per- 
hn{>6 be enabled to bring an ejectment; it does not ap> 
pear wliat interest in the premises those parties had 
who refused to execute the conveyance. There is 
another difficulty, the plaintiff never claimed these in¬ 
struments as mere pieces of parchment, neillier had the 
defendant any right to cancel die deeds; he had no 
authority from the Brickdales for that purpose, and on 
that ground also I doubt whether,the plaintiff was en¬ 
titled to the pessession of the instalments. If the 
Brickdales were still solvent, an action would lie against 
them for not completing the purchase, and in that ease the 
plaintiff might recover the value of the pardimcnt and 
stamps. At present it seems to me a matter to be settled 
rather by a court of equity than by us. If the deeds were 
delivered as an escrow, they ought to remain in the 
defendant’s hands unlil the payment of the whole of 
tile purchase-money. I’pon the whole, therefore, I 
entertain considerable doubts nlietlier the plaintiff has 
made out a title to these instrumenls, either as deeds or 

mere jiieccs ol' parchment; but, upon the opinions of 

• 

my leunied Brothers, the rule must be discharged. 

Rule discharged. 


182i. 

Esdaiijc 

againU 

OXEMUAM. 


(fi) <> Eint, 15-1. 


Q i 
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IBMt, ^ 


Eloxsome against Williams. 


/\^SUMPSIT‘for breach of the jurarranty of a horse, 
a horae-dt'aiw, vith the moiiey counts. Plea, non-assumpsit. At 
bargain with the trial bcforc Park J. at the last Spring assizes for the 

him on a Swn~ « « » • i i i , r. , 

(fay for the pur. couiity ot Bci ks, 1823, It appeared that the dei^dant was 
proprietor of a stage-coach, and a horse-dealer. Tlie 
was*above*io/.) plaintiff's SOU was travelling on a Suntlay in defendant's 
^audT*'*' ^‘hile Uie horscs were clianging matte a verbal 


warranted the 
horse to be 
sound. It was 
not delivered, 
however, until, 
the following 
Tuesday, when 
the money was 
paid: Held, 
that there was 
not any com* 
plcte contract 
until the deli. 


bargain with the defendant for tlte iiorsc in question for 
tlie price of thirty-nine guineas; the latter warranted the 
horse to be sound, utjtd not more thau seven years old. 
The horse was dehvered to Utc plaintiff on the following 
Tuesday^ and tlie price was then (>aid; there was no evi¬ 
dence to shew that tlie plaintiff’s son knew at the time 
when be made the bargain that the defendant exercised 


very of the 
horse, and con¬ 
sequently that 
the contract 
was not void 
within the 
BUti 29 Car. 2. 
c. 7. s. 2. But 
assuming it to 
be void, held, 
secondly, in an 
action for 
breach of the 


the trade of a horse-dealer. Thfi horse was unsound and 
seventeen years old. it was objected on the jmrt cd' the 
defendant that the plaintiff could not recover, on the 
ground that tlie bargain, having lieen made on a Sundaij^ 
was void witliin die 2,9 Car.2. c.7, s.2.; die learned judge 
overruled the objection, and die phundfl’ Mitained a 
verdict for die price of the horse. A rule nisi having 


warranty, that obtained in the following term for a new trial, 

the purchaser , o »■ 

having no 
knowlaige of 

the fact that the fV, E, ToutUf^i nwA Polfourd now shewed cause, and 

vendor was ea- i i (. *• i 

creising bis Contended, nrst, that there was not any complete contract 
oIuiTL^lfayf Sundaj/y the verbal bargain being void by die ata- 

guii«y°of an" frauds. Tile contiact, therefore, only became coin- 

brcach of the 

law, and thcrefute was entitled hi recover back the price of Utc horse. 


pletc 
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plete on the Tuesde^, whenithe horse wls delivered to and 
accepted by the defendant. Assuming it, however, to have 
been void, k only became so in consequence of the de¬ 
fendant’s having exerdsed bis ordinary calling of a horse- 
dealer on the Sundayf Drwy v. Defontaine, {a) The 
feet of that being hi%ordinary calling was not known to 
the plunttff; he therefore did not concur in any breach 
of the law, and is entitled to recover back his money 
which has been paid upon a void contract. 


SSS 

1824. 

Bcoxsoxc 

againtt 

WlLUAKB, 


Jervis and G. R. Cross contr^. The contract when 
completed refers back to the day when the oargain was 
made, and if that be so, then it is clearly void within 
the words of the 29 Car, 2. c. 7., because the defend¬ 
ant, when he made the contract, was'exercising his ordi¬ 
nary calling. The policy of the statftte was to prevent 

any person from exercising his usual business on the 

• 

Sunday. The object of tlie statute therefore will be best 
answered by not allowing the plaintiff to recover badk 
lus money, which has been paid in pursuance of a con¬ 
tract made in breach of the law. 


Baylfy J. The statute 29 Car. 2. c. 7. 5.1. enacts, 
that no tradesman, artificer, workman, colourer, or 
other person whatsoever, shall do or exercise any 
woddly labour, business, or work of their ordinary call¬ 
ings upon the Lord’s day, and that every person, bdnjg 
of the age of fourteen years or upwards, t^endif^ in the 

{iremises, shall, fer every such thence forfeit five sbil- 

♦ 

lings. In Dntry v. I'kfontaine it was held that the ven¬ 
dor of a horse who made a contract of sale on a Smdayt 
% 

but not in the exercise of his ordinary calling, might 


(<i) 1 TautU. 131. 


recover 
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1834 ^ 

Bloxhomx 

Williams. 


GASES IN I'RINITY TERM 

recover the pricel I entire^ concur in that decision^ 
but I enleitain some doubts whether the statute applies 
at all to a bargain of this description. I incline to 
think that it applies to nnuiual labour and other work 
visibly laborious, and the keeping of open shops.* But 
1 do not mean to pronounce any decision upon tliat 
point; my judgment in this case proceeds upon two 
grounds; first, that there was no complete contract on 
the Hunday, and secondly, assuming that there was, dint 
it is not competent to tlie defendant, who alone has 
been guilty of a breach of the law, to set up his own 
contravention of the law as an answer to this action at 
the suit of an innocent jierson. As to the first point 
the statute of frauds enacts, “ that no contract for the 
sale of goods, &c. slvili be good, except the buyer shall 
accept part of the goods so sold, anil actually receive 

the same, or give something in earnest to bind tlie bar- 

« 

gain, or that some note or mcinuranduin in writing of 
the bargain be made.” Now in this case there was no 
note in writing of the bargain, and on the Sundai/ all 
rested in parol, and nothing was done to bind tlie bar¬ 
gain. The contract, therefore, was not valid until the 
horse was delivered to and accepted by the defendant. 
The terms on whicli the sale was afterwards to take 
place were only specified on the Sunday^ and those 
terms were incorporated in the sale made on the subse¬ 
quent day. Assuming, however, that tlie contract was 
«• 

j^erfect on the Sunday^ the defendant was the person 
offending within the meaning of the statute by exeixts- 
ing his ordinary calling on the Sunday. He might 
be thereby deprived of any right to sue ujmn a con¬ 
tract so illegally mode, and u]x>n the same principle 
any other person knowingly aiding him in the breach of 
the law, by becoming a party to such a contract, with 

the 
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the knowledge tihat it Was illegal, coul^ not sue upon it« ISSi* 
But in this case the fact that the defendant was a dealer ^ 

Bloxsoms 

in horses was not known to the plaintiff or his son, he ngamst 

WlLUXMS. 

therefore has not knowingly concurred in aiding the de¬ 
fendant to offend the law, and that being so, it is not 
coni{)ctent to the defendant to set up Ins own breach of 
the law as an answer to this action. If the contract be, 
void as falling within the statute, then the plaintiff^ who is 
not a particeps crimiuis, may recover back his money, be-, 
cause it was paid pn a consideration which has failed. 

For these reasons I think this rule must l)e 

IIoLUOYD and Littleuale Js. concurred. 

* Rule discharged. 


tUscharged. 


Lord Bagot against Williams. 


ASSUMPSIT for money had and received. Plea, Assumpsit for 
first, uon-assuinpsiU; secondly, that on the 7th day of received, rica, 
Strpi ember 18‘J2, at the court of our iortl the king, in and rwover^for 
Ibr die lordship or dominion of Ihffjrpn Clwyilj within 


die town RtUhitif then held at lluthin aforesaid, in the jnferior court 

in IVales for Uto 

lordslup and county aforesaid, and within the juris- ««»«causes of 

, anion. Ucplt- 

diedon of said last mentioned court, before A. B. then cation, tiiat Uic 
.... ,.'■11 • 1 1. ./*.i . , causes of action 

chief Steward of saiii lost mentioned court, plaintiff levied M'vre nut tbe 

his certain plaint against defendant in a certain plea of 

debt of 4000/., upon and for tlie very same identical 4pM^"that* 

the defendant 

hid received on nrrount of the jdaintifl*, and as his |teward, different sums of money at 
diflcrunt limes, and tliat on the investigation of the accounts, die plaintifTfound that tliere 
W.SX due to him n iiiurh larger sunt titan (iiat for which he had dtH:Iared in the inferior 
court, (lilt lliat lie lu .1 proceeded for the smaller sum. under the belief that the defendant 
li.id 10 available i>io| i>riy beyond th.ll amount, defeiul.int in that action suffered judgment 
f»y tl fault,.and plait ff verified for 54 (KV.: Held, 1 h.it all the sums which the plaintifl* 
hue the defcnd.iiit I leceived iit the time when he commenced the action in the inferior 
cmiri, were to be CO'isidered as causes of action, in resiiect of which he had declared and 
eicd the jud> ii. , 


causes 
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causes of action as those whereof plaintiff hath above in 
his declaration complained against defendant ; and such 
IHToceedings were thereupon had, that afterwards, to wil^ 
on the 5th day of October 1822, &:c. plaintiff by the 
consideration and judgment of the coni% according 

f 

to the custom of die same court, sacovered against de¬ 
fendant his said debt, and 6/. 185. for his damages, which 
he had sustained as well on occasion of the detaining 
]bis said debt as for his costs and charges by him about 
his suit in that behalf expended, whereof defendant was 
(XMivicted as by the record, &c. 

Replication, that the causes of action in the declar> 
adon in this action mentioned, were not the same iden¬ 
tical <»uses of action as those in the second plea men- 
tioned, and for and m respect whereof the said supposed 
judgment in the second plea mentioned was recovered. 
At the trial before Garrow B., at the last Spring assizes 
for the county of Salopf the following facts were proved. 
Ibe defendant had been the steward of the plaintiff, and 
in that diaracter, between November 1821 and April 
1822, bad received various sums of money arising from 
the sale of the plaintiff’s timber, exceeding considerably 
3400/. In June 1822 he received two otlier sums on 
the plaintiff’s account. In September 1822 he ceased 
to be tlie plaintiff’s steward. The steward who suc¬ 
ceeded the defendant was called as a witness, and he 
smted, that in August 1822, he investigated the defond- 
ant’a accounts, and found that there was due from him 
to the plainUff a sum of 7000/.; that in that Ornate he 
toc^ into consideration all the sums claimed in the 
{Meat action, except a sum oi 46/. which the defend- 
alit had veoeived on aoaount of rent at Christmas 1821. 
The liast ofdiedefoiidant’s having received Uiat stun, had 
only come to his (the witness’s) knowledge since the judg¬ 
ment 
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ment was (Stained in the cqiirt at JlutJkn, After hei) the 
witpesS} bad investigated the accounts* he directed the 
action to be brought in the inferior court for 4000/.* and 
judgment having passed by default, he verified fi>r 3400£, 
only, because the defendant (as he then thought) had 
any property in vali^ exceeding that siim. Upon these 
facts the learned Judge was of opinion, that whatever con¬ 
stituted a subsisting debt at the time when the proceeding 

* 

in the inferior court was insitituted, and was known to be so 
'by the agent who managed tlie whole transaction, was to 
be considered as included in and constituting one entire 
cause of action; and he therefore directed the jury to 
find a verdict for the plaiutifi* for 46/., but reserved 
liberty to the p’laintiif to increase tlie verdict as the 
court should afterwards direct. A r&le nisi having been 
obtained for that purpose, 


m 

1884, 

Lofdl Baooi 

ogoiMC 

WlUAUti. 


PcUtesoti shewed cause. The causes of action in respect 
of which the plaintifi' now seeks to recover, are the same 
as those for which be has already obtained judgment in 
the inferior court. It is clear tlmt all the. sums now 
claimed might have been recovered in the former action, 
and it is not com^)eteut to a party to split his demand 
into parts, and bring separate actions for every disdiK^ 
item in an account. Here the plaintiff's agent knew at 
the time when he instituted the first suit that all the 
sums now claimed (except the sum of 46/.) were due to 
the plaintiff. If the defendant had pleaded, and issue 
had been taken on the plea, evidence might have been 
given in respect of all the sums which the plaintiff knew 
to be due; and if sucli evidence had been giveiv aud 
the plaintiff had consented to take a verdict ibr a less 
sum'than thot actually proved to be due, he would have 

been 





1834 . 


■Xiord Bagox 
against 
, WlU.(AHS. 
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V 

be^ bound by Terdict,'l^nd could not afterwards 
Lave recovered any of the sums- sb proved. Here judg¬ 
ment passed by default. It was competent to the plain- 
tilF to eaier up judgment for the whole sum, (which he 
knew to be due,) but<he thought proper to take it for a 
less sum: he is ^ much bound by^at judgment as he 
would have been if ujmn the trial of ^ issue a venlict 
with his consent, hud been taken for a less sum than 

4 

that actually due. 


Tcamton, Cantxht^ and 7?. K lUchards contra. The 

,7 

plaintiH' is not precluded from recovering in this action, 
because the sum now claimed might have been recovered 

fc 

ki the suit in Uie interior court. It is a question of fact 
whether the same causes of action have been consideml 
and litigated in tbfe former suit. In Sedahft v, 7lMto/>(a) the 
plaintiiF declared on a promissory note, and for goods 
sold, but recovered on the count for the promissoiy 
note only, there being then a debt due to him for goods 
sold. He afterwards brought another action to recover 
this debt; tlie objection was, that he could not recover, 
because he might have recovered it ii} the former action; 
but it was held tliat die former judgment was no bar, 
and chat it was a question whetlier tlie causes of 

action were the same, and that it lay upon tltc plainiiflT to 
prove the negative. In Hitchin v. CampheU.{b) Grose J. 
'^aid it down, that tlie proper inquiry was, whether the 
same causes of action had been litigated and • coiisulered 
in the former s^uit. An award inailc u}>on a reference 
of all matters in difference between the parties docs not 
preclude one of them from suing upon a cause of action 


,, (<rj 6 r. A', so 


(6J 'JJ3LB<i7. 




subsisting 


IG 
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subsisting at the time of^tbe reference, ii' suchjmiat- 
ter^Hwerc not laid before Uie arbitrator, Itavey v. Fat^ 
mtT, (a) Now in tbis case the jilaintiff had several dis¬ 
tinct causes of action against the defendant in nespect of 
several suois of money raceiveil the latter at diHerent , 
times and from difli^nt persons. Each sum so received 
formed a distinct cause of action, and the suitute of 

A 

limitations would begin to run from the time when die 

I 

several payments were rejpeived. Then the question is, 
upon the evideni'e) whetlier the plaintilT did sue /or and 
recover judgment in respect of all tne sums now claimed, 
except that of 46/.; now it appears that \iie plaintiff 
recovered Judgment for 3400/. only, altliougii his agent 
knew a much larger sum to be due. Any payment not 
included in diat siuii liid not the^n form a cause of 
action, in respict of whicli die judgment was re¬ 
covered. 

Abbott C. J. 1 am of opinion diat this rule must be 
discharged. U'lie issue*raised by the pleadings is, whe¬ 
ther die causes of action mentioned in the declaration 
are die same identical causes of action as those meiitioucd 
in die second plea, and in respect whereof the judgment 
was recovered. It ajipc^l^s iVuiu the autburities cited, 
that where the declaration in the second acUon is framed 
in such a iiianiier dial die causes of action may be the 
same us dioso in the first suit, that it is iiicunibciit qii 
.the party bringing the second action, to shew that they 
are not the same. It does not distinctly apjieur in tliis 
case what was die ibriu of the action in the inferior 

court. It may be taken to have been a concessit solvere, 

> « 

(ii) •> T. a. i4t;. 

!• 

and 


1824. 


Lord BA<Kvr 
■Wii.liaMs. 
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thftt case lici flpiay heviJlockided,^ epnws 

a^itioii which are the sul^t aotioi^ fist 
1]^ and received. It appears ^at) thi^ paitiw <(iidrCMit 
go befbi^i^a juiy upon a writ of ; but that jndg* 

Boent having passed b]|ydefaultjiithe ag^t Of fj»e plamtil^ 
by his affidavit of verification, prov^ the debt and fficed 
dik amount; he thereby put himsdf ^ the place of a 
jury* Whatever facts were known to him, ther^bre, 
may considered in the sam^Iight as if they liad. been 
laid in evidence be^^ a jury, and ,they had drawn a 
conclusion from them; and if a jury, after having in 
evidence before them all tlie facts which were known to 
the plaintiff’s agent, had found that 3400/. was the sms 
due, it is quite clear tliat the plaintiff <»uid not main* 
tain a second sictioVi* in respect of any of the sums Of 
money which had* been brought underitbe ccmsidaratioR 
of the jury. In this case tlie agent of the {daintiff 
proved* that he was aware at the time when the action 
commenced in the inferior court, that oU the sums 
DOW claimed in the present action were due to tlie 

plaintiff except the sum of 46/.; and that bemg so, I am 

* 

<ff opinion that ail the other items must be considered 
as constituting the causes of action, in respect eff which 
judgment was recovered, mle for a new trial must 
be dischaiged. 


^ Batley J. The case of Sedrlon v. Tutop is distitr* 
goishable from the present: the ^ound of t^ decisHm 
in that case was, that no evidence had bem given in 
the first actiofn, <mi the count for goods sohl and deli* 
T^ed, but that the plaintiff recovered a verdict mere^’' 
on the county for the promissory note; and it was held 
that the ju^gmei^ iff that action was no bar to hff re* 
* 14 eorering 
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* r ^ 

iKHnaring in nwiiKquiriraction for aoUI. ,ln thb 
cmt Lord Ba^/kt *die time when the first action was 
commenced, had a demand on the defendant, not Ibr 
oglie i|)ecifiG sum of money, but for difierettt sums of 
recei^ 1^ the defendant on his account, from 
different persons and at different times. His agent knew 
that he had ciaiips in respect of all the sums now claimed^ 
exo^ 46/., and liaving that knowledge he fermed an 
opinion that SWOl. was the whole sum which Lord 
ought to clfim; and if he ai^ed upon that opinion 
it is much tiie something as if a plaintiif^n a cause at 
nisi prius having a demand of 60/., consisting of three 
snms of 20/*, which became due to him at different 
times, consented to take a verdict for 40/. If the jury in 
such a ease, at the suggestion of the plaintiff, reduced 
the verdict to 40/. he would be boand by it, and could 
not afterward bring n second action for the oUier 2(V. 
It seems to me that he is equally bound by his own act 
in tills case, as he would have been by the verdict of a 
jury in the otlier, and that having chosen to abandon 
his claim once, he has done it for ever. « 

Hoikotd J. concurred. 

Rule discharged. 


r> 


1824. 
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' ''C ' 


Hor.MFis airamt Love and TucKEn. 


names were snbscribal as cretlitors of tht* second ])art; 
l^lumas Woodman and the two defendants (lieing also 
creditors) of the third part; reciting that Edmrds was 


Ibr use and occupation. Plea, geneial 
lertst in Iraso- issuo. At the li iul beforeJ., at thc last 

fu*l<l picmi-rs , . ' . ^ 

1 1 fr(j<if<H»s for Spring assizes for the county of//«»//.?, it ajipt'arai, that 
in Jund 1821 the plaintilf had Agi'ced to let to one /?//- 
*i',ro- VM^'ds a farm called Aston Farm, at a<rent of 2501., for 
'inil tvvrVo/** fotirteen year's from Michaelmas 1821, determinahle at 
liie mailers seven or ten vears, by the landlord or tenant, upon 

stioulu refuse ^ ^ i 

10 fxermo or giving twelve inonlhs’ notice. Edwards took possession 
ronsvnt lo tljc ^ ^ ^ ^ 

deed within six in OctotjeCf 1821^, and becoming embarrassed in his ctr- 
nionlhs from , ‘ it . i i t t 

the date iiiprcof cumstaiices, on the 8fh ot ^ovenwer 1822, by decil made 

void?''nc*ld, between him of the first part; the sevefal persons wiiose 

that ilio iioti- 
cxt'ciition of 
the dwd l*y n 
particular cre- 
«litor wan not 
evidence of o 

refusal by him soised of freehold and leasehold Iiereditamcnts, tmU jws- 

assent, butTbat sdssed of goods and chattels and {icrsonnl estate, and that 

i»mon"«rp!irty indebted to his cred inn’s in several sums of money, 

^ruw*dced "’“s unable to pay j assigned to Woodman^ Lotvy 

tfve r^oLf to TitcJccry all his freeliold and leasehold projierty, am’ 

execute or .ns- aJ] other liis personal estate whatsoever in trust, to stjli by 
•sent to the 

.deed. ouction or private contract all ills real and personal pro- 

fibrty, and get in all monies, debt£|, &c., and after paying 
the costs of carrying the trusts into cxecutldh, then to 
divide tlie residue rateably and proportionabiy among 
the creditors who should execute the deed. The deed 
obninined the following proviso: “ That if all and 
every the creditors of Edmirds, whose debts respe^ycly 
^ 17 amoimted 
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amounted to more limn should refuse to exesMe or 
otherwise consent to the deed within six months from tlie 
date thereof, that then and in such case the same deed, 
and every article, matter,* and thing therein contained, 
should cease and become void to all,intents and pur- 
purposes. This deed was executed by Edwards and the 
two defendants, Ijovc and Tucker, but not by all the 
creditors, nor by Wofidman, the other tinstee; but tlierc 
was no evidence to shew that he or any of the creditors 
had positively refuaeil to execute or •consent to the deed. 
Griffiths, the attorney who prepared it, was a creditor 
for 1 51., and lie told one of the defendants, at the time 
when it was executed, that it was void in consequence of 
the j^roviso. Immediately after the e?:ecution of the 
tleed the defendants proceeded to ’the premises to take 
possession, but th^y found a sheriff’s officer in possession 
under a fi. fa., at the suit of a creditor, and also under 
a distress for rent, at the instance of the plaintiff. .They 
paid the execution creditor his debt, and afterwards paid 
the plaintiff the rent to Michaelmas 1822. On the 2*7^ 
of November they sold all the live and dead stock upon 
the premises by auction, and kept a person in possession 
till Febrttaty 1823. Edwards afterwards continued in 
))ossession and manageroeiitrof the farm, and the defend¬ 
ants paid the rent up to Lady-day 1823. The plaintiff^ 
at the trial, attempted to shew, that Edwards continued 
in possession, in the character of agent to the defendant^ 
from Febftiitiry until Michaelmas 1823, but upon that 
(mint tliere was contradictory evidence.^ It was con¬ 
tended, that the plaintiff was entitled to recover the rent 
fi*otn the defendants, whether Uiey continued in the actual 
occu|^ion or not, because the legal interest in the 
premises had vested in Uiem by the assignment, and 

K 2 continued 


1824. 


Houifn 

ngfiintt 

Love. 
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1824>. conUnued in theml daring the,whole period ibr whichi 
■ rent was claimed. For ^e defendants, however, it was 

Hofjns 

contended, tliat as the deed was not executed by all the 

creditor^ the non^xecution amounted to a rdii^ to 

execute or consult to it, and that it became void on the 

9th of Maif 182'3, and, therefore, tluU the defendants 

had not the legal interest in them at the time when the 

rent clainieil became due. The learned Judge was of 

« 

opinion tliat the deed did become void at that tjpc, 
and tliat the defendants were not liable for the rent 

* V 

claimed unless they continued in possession after that 
perioii: aiid he told the jury to find for the plaintiffe, 
if they thought that, after February 182S, Etiy^rds 
held the premises as the agent of the defendants; but 
if they thought tliat>hc then continued in possession on 
Ills own account/ to find for the defeudants. A verdict 
having been found for the defendants, a rule nisi was 
obtained for a new trial in last Emlet' term, on the 
ground that the deed was not defeated by the, mere 
omission of tlie creditors to execute, but that it was 
necessary to shew an actual refusal. 

E* Lavxs now shewed cause. The non-execution of 
ilie deed by the creditors w'as primA facie evidence of a 
refusal on their part to execute or assent to it. In as¬ 
sumpsit for money due upon simple contract, the de¬ 
claration always contains an averment, that the defend¬ 
ant refused to pay, yet in such coses, whepn the legal 
liability is on^ estaldished, the non-payment is always 
considered sufficient evidence of a refusri to pay. Be¬ 
sides here, GriffUh^ a creditor, stated, when the deed 
was executed by the defendants, that it was void in con- 

15 sequence 
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I 

sequeiweof the proviso. 'It must be taken, theb^rore, 
that he revised to ex^ute it. 

and Cor/^, contra. The tenant’s interest in 
these prmnises vested by the deed in the defendants, liable 
to be divested upon a condition subsequent. That being 
a condition, the effect of which is to defeat an estate 
already vested, must be construed strictly; and so con¬ 
struing the proviso, it is quite clear, that it was necessary 
to prove an actual .refusal to execute or assent to the 
deed, in order to make it void. 

Bayley J. In order to entitle the plaintiff to main- 
tain this action for use and occupation, the defendants 
must, during the period for which*the rent is claimed, 
either have been 'in the actual occupation of the pre¬ 
mises, or must have had the l^al interest vested in 
them. The jury have found, that the defendants were 
not in the actual occupation of the premises. In No- 
iwnbcr 1892 the tenant Assigned his interest to the de¬ 
fendants, and they took {lossession under the deed. 
There is a proviso in it, that the deed shall be void, if 
all and every the creditors of Edwards, whose debts 

amounted to more than 5l^ shall refuse to execute or 

♦ 

consent to the deed witliin six months from the date 
diereof. It is said that the deed is void, because all the 
other creditors did not execute, or otherwise consent to* 
the deed. But the proviso makes tlie deed void only 
in case an^ of the creditors refuse to execute or con¬ 
sent The question is, therefore, did they or any of 
th^ refuse to execute or consent to the deed ? There is 
no evidence that, and if any had refused it was a 

i,* 

matter capable of easy proof; for whoever went round 

R 8 with 
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with the deed to iisk the creditors to execute it, might 
have {troved the refusal. It has been said, that what 
passed with Griffiths ^ews that the deed was void, but 
his saying that it would be void does not prove it to be 
so. I think that the deed clearly vested the whole in¬ 
terest in the assignees; and tlien, unless it was divested 
out of them by the absolute refusal of some one of the 
creditors to execute or otlierwise consent to the deed, 
that interest which had once vested continued in them ; 
that being so, they are clearly liable for tliis rent. The 
rule for a new trial must, therefore, bb made absolute. 

t 

0 

Holroyd J. By the deed of assignment the interest 
in the premises became legally vested in the defendants, 
and there is nothing to shew that it was ever divested 
out of them; for .there is no evidence of a refusal by any 
one of the creditors, to execute or consent to the decti; 
and until there was such refusal, the estate which had 
on«s vested in the assignees, would continue in them liy 
virtue of the original assignment. 

Littledai.e j. 1 arn clearly of opinion, lljat all tin: 
interest which the tenant had in these premises vested in 
the defendants by the assignment, lly the {>roviso tlic 
estate conveyed by the deed might become void ii[>on 
the refusal of aiiv of the creditors to execute or assent 
to the deed. Now that lieing a condition, the effect of' 
which is to destroy an estate, must be construed strictly. 
In 1 Inst. 219/', it is laid down, “that a condition that 
is to create an*cstate is to be performed by construction 
of law, as near Uie condition as may be, and according 
to the intent and meaning of the condition; albeit, the 
letter and words of the condition cannot be performed. 

But 
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But utherwue it U |i C(»iditioi\i that destroys an 
estate, for that is to be taken strictly, unless it* be in 
certain special cases.” Applying that rule to the present 
case, I am of opinion, that the mere non^execution of 
the deed does not amount to a refusal to execute or 
consent, within the meaning of this* proviso. It has 
been said, that in the common case of a debt the neg¬ 
lect to pay is ^nsidored equivalent to a refusiil; but iu 
that case the debt becomes absolute, by the non-pay¬ 
ment of the money at the time when it ought to be paid. 

A 

Thus, where a bond is conditioned to bo void, upon 
the payment of a sum of money upon a given tlay, the 
non-pnynieiU of the money on that day oiiables thti 
party to put th6 ImiikI in suit. («) But if the bond be 
for the payment of a given sum of tnoAey, w'itl» a con¬ 
dition that it sha^l lx: void if a person sliall refuse to do 
A particular thing, in that cjisc, in order to de^^at the 
bond, it would be necessary to shew an actual rei’usal. 
The mere omission to do the particular thing required 
would not 1)0 sufiicient., So in this case, in order to de- 
leat the esUite wliieh was .actually vested in the detbnd- 
auts, I ihink it was neecssary to shew an actual refusal 
to exeeuie or consent to tl)o deed. 


24t7 

182 ^. 

U01.MICS 

agtdiut 

"Lowtt 


Rule absolute. 


^’his case was again tried before Abbott C. J. at the 
Hmfs Summer assi/es when tlie point decided by 
the three Judges was iiiliy ciiscussed, aiul the Lord Chief 
.lusticc, concurring in llie Jiidgnieitt delivered by them, 
ruled in tonlbrinity to it, and a verdict w*as found for the 
plainliil'. 


{«) bei' IfinU'f v, Mouilcj/, 2 li. A. SOC. 

Hi 
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1834 ^ 


Cvjtsjis, Baronet, and Another l^h^s 

Hundred of Gooi^ey. 

Bf tiMbUck was onWtion against the hundred, broi^tto 

^If^enyper. recover satis&cdon for damages siltained by the 
phdnti£6, by reason of some person unknown having 
M^a^kiU, maliciously, and feloniously, destroyed 160,000 

tle^^cut^^ fir trees of the plaintiff, standing and growing fer profit 
4irotherwue in thgir plantations,’ situate, &c, Ple% general issue, 
trees planted io At the trial before Alexander C. B., at the last Spring, 
growing in any assizes for the county of Swrrejf^ it appeared that) on the. 

6th day of ilf<^,182d, the plantation of the plainti^ 
which was at o distance of a mile from any dwelling- 
adjudgeSr^ house, bad been destroyed by fire; but'that the fire had 
co®™®nc®d in an adjoining plantation belonging to one 
Mr. Lattrel / and that it burnt through his plantation for 
about a mile in length before it reached that of the plain- 
tifis. The spot where the fire commenced was half a 
mile distant from any regular road, or from any house. 
Some remains of dry fir were found near the place where 
the fire had been kindled, and seemed to have been 
placed there for the purpose of making a fire. It was 
olD^ted by the defendants* counsel, that the action 
could not be supported against the hundred, because 
if the fire were even kindled maliciously, sdil no ofi^ce 
was committed against the 9 G.l. c. 22., which status 

dope must pn»> 

ceed from e raalfeioiis motive towards toe owner of the tress, and therefiave whan m 
sms broti|^t agafnat ihe bundrod by a fier^ cbmnidad. in coosequeacc of hia fJs^idloa 
having been destrcT^ t^fire* and it a{:fttarfd that tlwfirahad comm enc e^ ■ at,, ’die- ‘ 
tanee of • mile from frit ^antoflon, and in adjerining grounds belontiag to « diflment pro- 
frietor, it vat beid that thare wat not eny evtiknce mm the act was done from taolfvfa of 
malice toivards the pknUifir, end tberefove that no offimee bad been committed ega^tt the 
aiatmt,Md that the action censequcatiy waa not l oi ri ii t a in a b k agaiast dw bnndwdT^ >■ 

* " alone 


inbabitsnts of 
tbefanndredare 
to make satis- 
faetkm to tha 
persons damni¬ 
fied by the cut¬ 
ting down or 
destroying any 
trees wbi^ 
shall be com- 
nutted fqrepy 
offimdma 
against the,art: 
Held, that In 
order to mehe 
the malidous 
destruction of 
trees efdony 
. within this st»« 
lolsrtheact 
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alone gave the party damnified a riNnedy against this 18ii. 

kundr^ the 1 G. 1. c, 2^ and the 6 G. 1. c. 16., giving 

the action against the inhabitants of the pari^ town and 

viiU/ ahdtneSSG.S. c«36. 8. against the innamtants orCoDur, 

of the hundred or of the parish town, &c. at the option 

of the party damnified in those cases only where the act 

' t ^ 

done constituted an offence against the 9 G. 1. e, 22. 

The words of that statute are, ** that if any person or 
perscuis shall unlawfully and maliciously kill, maim, or 
wound any cattle, or cut down or otherwise destroy any 
trees planted.in any avenue, or growing in any garden, 
orchard, or plantation, for ornament, shelter^ or profit.** 

And it was contended, that the words otherwise destroy 
did not mean to destroy by fire, but that it imported 
destruction ejusdem generis, os cutting* down, the very 
next sentence of the act making it an \>ffence to set fire 
to any house, &c. not including trees. Secondly, that 
the word plantation following the words ** garden or 
orchard,” meant a plantation contiguous to a dwelling- 
house. The Lord Chief Baron reserved to the def^d- 
ants liberty to move to enter a nonsuit in case the ver¬ 
dict should be o^inst them, and directed the jury to 
find for the plaintiffs if they thought upon the evidence 
that the fire was kindled wilfully, but otherwise, for the 

defendants. A verdict having been found for the defend- 

< ’ 

ants, a rule nisi was obtained in the following term for 
a new trial, upon the ground that the verdict was again^ 
evid^ce; and now Bolland was heard against the rul^ 
and iidrryat and Ckitty in support of it. The questions 
ditcnslii^ first, whether the verdict was proper upon 
the cvidepcfr i and, secondly, whether the action was 
nUttiUidn^le against the hundred. It was contended 
upon the grounds taken at the trial that it was not. 

It is unnecessary to stxte the arguiiitmt here, because the 

Court 
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1S24. 


CUHTtS 



of Cooler. 


Court uitiniately ^jronouticecl their juiigtnent upoii a 
point Act noticed at tlie bar. 

Cur, adv. vult. 


Bayley J, The question submitted to the jury in 
this case was, whether the plantation were wilfully set on 
Are; they found that it was not. But if we were satis- 
Aed that this action was properly brought against the 
hundred, we think that upon the’terms of the plain- 
tifls paying the costs of the first trial, it might be Ally 
submitted to the consideration of another jury. But 
we are of opinion, that even if the plantation hiul been 
wilfully set on Arc, still that there would not have liccn 
any offence committed against the statute 9 G. 1. c. 22., 
and therefore that the action wjus not pro^ierly brought 
against the hundred. The other statutes cited give to the 
party damniAed an action against the inhabitants of tlie 
parish or /oten, 8cc. The statute 1 G. 1 . st. 2. c. 48., 
entitled “ An act for the encouragement of the gi’owth 
of timber,” enacts, that if any jierson .shall maliciously 
break down, cut up, pluck up, throw down, bjirk, oi* 
otherwise destroy, &c. any timber trees, fruit trees, or 
any other trees, the party damniAed shall recover satis¬ 
faction from the inhabitants of the parish^ town, or vill. 
Tlie statute 6 G. 1. c. lA. recites, that doubts luwl arisen 
whether the former act extended to offences committed 
in the day time, and gives the remedy against the in¬ 
habitants of the &c. adjoining the wood, whetfiet 

the act be done by day or night. The 29 G. 2, c. 36. 
s, 9. reciting that by tlie 9 G. 1 . c. 22. it was enacted, tliai 

4 ' ' ■ ' 

the inhabitants of the hundred should make satisfoctioii 
to every person for damage sustoiiKid by the cutting 
down or destroying ittiy trees wliich should be done or 
committed by «uy oAetidcr against that act, to l)e rcco- 

veraf 
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vered us therein directed; and reciting also, that doubts 
had arisen whether the pi'ovisions made by that act hod 
not repealed and annulled the remedy given by the statutes 
1 G. 1. c, 2., and the 6 G. 1. c. 16., and for obviating the 
doubts, enacts, that it should be lawful for any person to 
take remedy either against the parish, tow't*!, hamlet, vill, 
or place where any of the said offences shall be commit¬ 
ted, according to tiie powers gh'en by the former acts, oi 
against the hundred .wherein any of the said oflences shall 
l)e committed, as to such persons shall seem most meet. 
The words “ said offences” refer to the oflences created 
by 9G. I. c. 22. The statute 13G. 3. and subsequent 
statutes do not give any remedy against the hundred. 
All these acts ^erefbre give the remedy against the in¬ 
habitants of the parish, town, or vill. The 9 G. 1. c. 22, 
being the only statute which gives any remedy against 
the hundred, itid the 2(^G. 2. c, 36. giving an op¬ 
tion to the parly damnified, to bring his action either 
against tlie hundred or against the parish, town, or vill, 
&c. in cases where tlie person committing the act is an 
offender against the sbilute 9 G. 1. c. 22. The question 
therefore in this case is, whether the person or persons 
who did the act whereby the pLaintiff has been damnified, 
were offenders against that statute. The words are, 
that if any person shall unlawfully and maliciously 
kill, maim, or wound any cattle, or cut down, or other¬ 
wise destroy any trees [)lanted in any avenue, or growing 
in any garden, orchard, or plantation for oniamont, 
shelter or profit.” 7\) consUtute an offence w'ithin this 
clause, it is essential that the act sho^ild be done un¬ 
lawfully and maliciously. Tl»e term maliciously in this 
part of the act of parliament, means malice against the 
owner of the proi>erty damaged. This luis been tlie 
uniibrui current of ^utiiorities upon l»th branches of 

this 
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tfaib part of the clause. It woa ruled upon the bnuidh 
fiur mailing cattle by Heath ih Rex v. Peattei tried 
at Gloucesiai' 1789, and in Bex v. Kean (a), Old Bailey 
178Sh that in order to bring tbe oi&nder within the 
statute, it wa^ necessary to shew that the mdbaing of 
the animal was dode from malice against the owner of 
it, and not from any angiy or passionate disposition 
against the beast itself The same point was ruled 
Htriham B. and Heath J. in Shcph€rd*s case, (b) In 
all these cases tlie prisoner were acquit^. But in Mi¬ 
chaelmas term 1822, the sameu point was decided all 
the judges in a case where the prisoner bad been con¬ 
victed. That was the case.of the King v, Aitsiin. There 
the indictment was for killing, maiming, and wounding 
a sheq) of Maty Clare, It appeared that the prisoner 
acted from malice, not against Maty C^re, but against 
Jkaeph her son and manager. The judges held, that as 
Joseph could in no respect be deemed owner, the cou- 
vic^on was wrong. All tliese cases were decided on 
the first branch of the clause respecting the maiming of 
cattle, but the words wJatxJully and maliciously apply to 
and must reemve the same construction in both branches* 
In commenting on this statute, and the statutes 6 G. 8. 
c* S6. 48., Mr. East, after noticing several points in 

which they difier, observes; ** The mc^t impoHant dis¬ 
tinction of all, is the view and intent of die Black Act 
contrasted with the other statutes. Supposing that the 

^ if* 

w<mds * wilfttUy and maliciously,’ which occur in the 
preamble of the statute 6 G, S. c. 36., of which the first 
'only Is used in tfie enacting part of the 6 O. S, e, 4B., 
SUB s desqciptive part of*the offence under those'stii^ 
ttttes^ yet the whole scc^ of diosc statutes, wbidi were 
. " * 

(t) i Zmc&, S94. (6) S £ui4A, m. («) I Ji'aU') P. C. JIOSJ*. 

intended 



IK vm Fivth Year of GEOEGE IV. 

inteiRiled finr the protecdon of the property itsdf &om 
depcedatiojit shews th^ Uie word * malidoosly* is cotiy to>- 
be taken in its most general signification^ as dmioUng an 
unlawful and bad act, an act done malo onhno, from an 
unjust d^re of gaii^ or a careless indi£Perence of mis¬ 
chief. Whereas in order to bring dn ofibnder withm 
tlic penalty of death under the Black Act, the malice 
must bo personal against the owner of the propcsrty. 
This has been expressly holden with respect to the olfisnce 
‘ of killing, maiming, or wounding cattle: and the two 
offences are described in tlie same paragraph of die 
clause, and must therefore have the same ccmstruc- 
tion.'* Since Uie {mblication of that work, the ques¬ 
tion upon die fatter branch of the clause has come under 
the consideration of Uie judges, *ia ’the case of like 
■Kittg V. Tailor Hilary term 1819.*. In that case one 
Knevelt had many young apple and pear trees in his 
garden from four to six feet high. The prironer, 
from malice to Knevett, cut down about 100 and 
thtmi. Many were cut. below die grass, and might shoot 
again and be regrafied, and would bear again in five or 
six years. The jury found that the trees, diouj^ cut 
down, were not totally destroyed, and upon this finding 
the judges were unanimous that these were trees within 
the act, because they were growing for profit, and 'that 
cutting them down without total destruction was sufii- 
ci^t to brigg the case widiin the act; and that the 


SIS 


1824. 


Coiaeu 
of GOBLtT. 


9 G. 1. c. 22. was not repealed by the statutes of the 
6 0.3. c. 36. fitr. 48., because they applied to cases 
where there was no malice against the owner, and the ” 
conviction was held to be right. One of the .qvesdons in 
that case was, whether the destruction of trees in gardens, 
orchards, and plantations, continued an offonce under 
ihedG. 1. r, 22.,^ niH^ithstanding the subsequent pro¬ 
visions 
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1 SiM. visions in the 6 G.^. r. 56. Sc v. 45., and the judges wrc 
^ unanimous that it did, because to bring a? cose within 

Cvitvn ® 

a:iiamk, the d 6.1. c. 22., nialice against the owner was essentiaT, 

rtf GoitLCT. • and the other statutes applied to coses whete there was 
no such molice. To entitle the plaintifis, therefore, to re- 

4 

cover in an action against the hundred founded upon the 
statute G. 1. r.22., there ought to be ground for saying, 
that theoireiuler :ictc'<l from inali<‘e against the plaintiffs 
and as It appears that the fire was kindled, if kindled 
at all by design, upon the ground t-f M.r. T.aurel at a con¬ 
siderable distance from the plaimiffk’ property, we think 
that, altliough there may be ground for saying that the 
offender acted from malice towards Mr. ImirvU it cannot 
properly be said that he acted from malice against the 
})laintiffs; and that being so, t!ie facts of tiiisca.se do not 
warrant us in .saying that any oftencif was committed 
against the statute O O. 1. r. 22., ami consequently this 
action is not maintainable against the hundred. 
rule for a new trial must therefore be discharged. 

* Rule dischargetl. 


Withers, Executor of Barker, a^aimi Birch am 
and Another, Executors of Moore. 

Ry (iw?d recit- T^EBT, upon an indenture in.atie betwceti iVioerc, of 

tng Ujc grant * ,» , , t « * < , 

of two distinct the onc part, Uarfar and ,/. btcn'tmit ot uic 

Other part, reciting two annuity deeds. By the first, 

Tmnlim and H. N, Tomlhis, lor die consider- 

WM witn^sed^ ations th^^ii mentioned, covenanted to pay oneSfot/oti, 

that C. cove- 

nanted with A. and it. and tb«ir etecutors to pay the annuities, or either of them, when 
the grantors should ouike ddhult in payment. A, died. Held, that the interest in the 
i£nq|iuties bang several, the covenant was also <ii|,vem}, and that the aimuity granted to A, 
heli^ ^^anrear, bis executor might tniunuun .ru action against 


during 
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during iheir lives or llie lifj of the siuvivor, an annuity 
<»(’ 10/. quarterly. By the second, 1*. N* Ttmlins and 
//. N. Tomlins covenanted to pay a like annuity to 
, T. Jiarka\ The indenture then witnessed, that in con- 
'iideration of the sum of 15/., paid by Storton and 
Barker to Moore in equal shares, Moore Ibr himself, his 
(“xecutors, &c,, covenanted vt’ilh Storfofi and Barker, 
ihoir executors, See., that in case the grantors, or either 
ol' them, should at any time make <lefault in jiayment oi 
(‘itljcr of the said annuities, ho, Moore, his heirs, &C., 
should and would, as often as default was made, pay t(.> 
Slorton and Barker, their executors, &c. the said ainiui- 
tics, or either of them. Avennent, that aller the death 
t>f Moore and Barker, the grantors made default to the 
plaintiirs executors. Breach, 5/. iu’arrear. Plea, that 
Siorfon, the Joint covenantee, was still Hving. Demurrer. 
'J'hc case was .arguetl by It. B. Comyn in support of the 
demurrer, and Penuin^on, contra. Justice Windhmn\ 
case(ff), Huntley*s case (5), James v. Emery (c), were cited 
by the tbrmer to shew •that the covenant follows the 
nature of the. interest, and he contended that hei'e each 
of the covenantees being entitletl to one annuity of It)/., 
the interest was several. On the otiter side Rolls v, 
Vate:(d) and Anderson v. Mrtrfhtdale{e) were cUed^ to 
shew that a covenant with two to pay money to one \^as 
a joint covenant; and it w’as said that this covenant dVl 
not differ because it wjis tt> pay a specific sum to each ot 
the two covenantees. 

'i'. 

Per Curiam. 'I'he general ride established by llu' 
authorities citetl in the note to Ecckstonw CU^dtam {f) 

(rt) nco. S. (/,) /lyrr, sec. 

(r) 8 Tmnt. e-15. (d) IV/r. 177. 

(<■) \ (/) \Smnih 153. 
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WlTttBRg 

the action follows the nature of the interest, and must 
be brought in the name of all the covena^t^; but 
whm% the interest of the coyenahtees hi several they 
may maintain sejSarate actions^ although the language of 
the covenant be joint Looking only to the language 
bf the covenmit in this case, it would appear to be a 
joint covenant; but tlie interest of the covenantees b 
several each of them having a distinct int^est in the 
annui^ payable to him. The interest, therefon;, being 
several, the covenant must also be several, and, con^ 
sequoitly, this action is properly brought the mc- 
ecutor of that covenantee whose annuify was Jn airoir. 
The cases cited on .the part of the defendant are dis¬ 
tinguishable fironvtbe present, because in each of those 
cases one of the covenantees had no interest udiatever; 
and the covenant was not only joint in its language, but 
it was for the performance of one entire thing. Here;, the 
' covenant is for the payment of two distinct annuities. 
In JRoUs V. Yate the covenant was for the paymmit of 
one entire sum to one of two covenantees. It wns not 
only, therefore, joint in its language, but the two cove- 

f 

nante|s had a joint l^al interest, although one cS tham 
only was to derive a benefit from it. The same dbserv- 
ation applies to tlie case of Anderson v. Mariindtde j the 
covenant there was to pay one annuity to one of the 
two covenantees. Here, the covenant is for ihe payment 
of a distinct annuity to each of the libvemuilees, ami, 
therefore, th|^ ii&Emt!i$ clearijr several. ' s 

Judgment for the phimtiff* 


is, that w^rever interest,of the covenmiUies is Joint, 
althoi^h the covenant be in terms joint a^ several. 
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Parker HAMSuoTToi^i and Others, 


was a ieigned issue, directed* by the Court of -P* and 

/-'ll .'ll- . ^ carried on|, 

Cliancciy, to try the two ioliovvin<.r questions, viz', business of 

first, whctlier the pluintifl" was legally entitled to prov^p^terdll*p.™ 

any, and /what debt, under a connnission of bankrupt 

issued against Pi'nfvld, John S/^nngefl, and 

William Mar^csson Pntfoh!,^ bearing: date the 29th of **y 

• selling out 

March 1816'; and, secondly, whether, in respect ofnnd he 

took separate 

such debt as was proveable under tiie ctniimission, the bonds for 

• ••11 1 I 1 - I j - 1 r tS.OCXM. from 

platntm had anfr legal hen upon any, and which or jff. and c., con- 

, . . ■ , • 1 I , j , dttloncd for 

tlic securities mentinneti <v in the scbeuine'annexed to the replacing of 


a certaui indeuli^e, liearliig tiate ov or about the consols 

IStli Ju/v 181-1', and made betw'een the phiintilF of the J>y f^^h, being 
•j' ’ ‘ their respectirc 

first part, John Sprinut ti of Ute second pari, and Pdxoard proportions of 

^ the stock sold 


by A, The stock 

not being replaced, A. brought actions, and recovered judgraonts on tlic bonds. A. afierwards 
retired from tUc concern, and at ^lat time r-'! (xx.\'. .*> per cent, consols was due to him ; 
by the deed of dissolution U and coveniinUsi to icplacc it by four instalments, and that 
if they failed to do «o A. might resort to the juihjrnients recovered on the bonds; and 
further, that he should have a lien on ccrt.iin -p'-citied securities for that debt, Knd also, as 
an indemniiy against partnership debts. Mhicii they covenanted to pay. - One instalinent 
was replaced when duo. but H. and C. Ijaviiu; failed to rtplace the second, a new arrange¬ 
ment (not under seal) was entered into, whereby it was ogrecd that the transaction should 
lie considered as a loan of money from the first, and that the sum pj^uced by the sale of 
tiie 15,0001. .1 per rents, which remained due, which was 10,OSS/., d»ufd be the debt, and 
lie repaid at, a future day witli 5 percent, interest. The value of 1.5,000/. 5 per cent, 
consols at the date of tMs last agreement w.is 8 I.IT/. Ilefort? any part of the 10,085/. tva.s 
paid, 2/. and C. became haukrupU, and at Uic issuing of the commisdon, two out of tlie 
three remaining days fixed hy the deed of dissoUiiion for the re-transfer of stock bad 
{lasted: Held, that tlie second agreement was void fur usury, but that the deed ^disso¬ 
lution retnaiited hiuding, and that ./. luiglit |>rove under the commission d^ainst li. and Ck 
for tb« 15,000/. 5 per cent, consols, tlw v;iluo of the two instalments due before Uie bank¬ 
ruptcy to tie ascertained ^ ilie price of consols on the days when those sums resp^ively 
became due} veduc m the third to he Odieii at die price of consols on the day when Uio 
commission issued, with a rebate fur,d)e inun-val iH-tweeti tliat day and the day fired ibr the 
re-tnuisftr of that instalment; and furtlier, tlint A, still had the lien given by the deed. 
A. having paid certain old partnership debts after he left the coiMtini: Held, .secondly, that 
he nd^t prove f«ir those also. Whilst A. remaraed in tlie received interest upon 

his advances witliout any deduction for {iroper^ tax: Held, tiilnroly, that no deduction was 
to be made in respect of that from the sum to be proved by him, inasmuch as it did not 
appear that tlic bankrnpt.s had aeconnfcd to govctirnieht for the pri^rty tax on Uie monies 
Ml paid. 


VoL. Ill, 
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.1824. Penfohl ofs the third part, and which securities were 
as follows. A .mortffage from William Elgar of Maid- 

pARKva ® . 

stonCi in the county of Kent, to R. Earlier, J, Swingett, 
JUMwanov. ^ 

and B. Penfold, for securing 10,000/. and interest. 
A bond from the Earl of Romney to R, Parker, J- 
Spjngett, aiul 23. Penfold, and a promissory note of 
Mr. W. Archer, of Maidstone, to the said last men- 
tioned persons, for 1000/. and interest. Tlie plain¬ 
tiff in his declaration as to the ftrst question averred, 
that he was entitled to prove a debt, to wit, 30,000/. 
under the^said commission; and as to the second 
question, that in respect to the said debt he had a 
legal lien upon all the said securities. These several 
avennents were denied by the defeudants in their pleas, 
and issues were jqined thereon. At the trial before 
Abbott C. J., at Che Middlesex sittings after Easter term 
1823, a verdict was found for the plaintiff upon both 
issues, subject to the opinion of the Court upon the 
following case. The plaintiffi in December 1787, entered 
into partnership with E. Pet fold anil J. Springett as 
bankers at Maidstone, in the county oi Kent, for a terra 
of twenty-one years, which expired on the 31st of De¬ 
cember 1808. In January 1809, an agreement was 
entered into between the partners to continue the part¬ 
nership for a further term of seven years upon the same 
terms as before, except that the plaintiff should, instead 
of an equal division of the profits, receive one-tenth of 
the profits beyond the other partners; by this agreement 
it was settled, that the plaintiff’should receive four-tenths 
of the profits* of the concern, E. Pcrfold three-tenths,. 
and Jij^'ingett the remaining thr ^e-tenths. In the 
course of the year 1810, it became necessary that ad¬ 
vances should be made to the bank, and on the Ij/th of 

21 July 
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July in tliat year, the plaintiff advanoed to the bank for 1824;. 
the use of the partnership the proceeds of a sum of 
30,000/. 3 per cent consols, and subsequently a further mauUt 

BAHSWmOM. 

sum of 18,200/. of the same stock. Before the 1st of 
January 1813, by various repayments to the plaintiil^ 
the advances were reduced to 30,000?. 3 per cent, con¬ 
sols, and on that day E. Penfold'oxid J. Springett made 
and executed two several bonds to the plaintiff in the 
penal sum of 18,000/. ejich. The condition subjoined 
to each was the ^ same, with the change only in the 
names of tlie obligors, and was for the replacing of 
9000/. 3 per cent, consols on or before the 1 st January 
1814<, and payment of the dividends by way of in- * 
terest in the mean time. In October 1813, the sum of 
10,000/. 3 per cent, consols was reUiVested in the plain¬ 
tiff's name out of t|ie funds of the bank.*. After the sum of 
30,000/. consols was advanced as aforesaid, Paricer in¬ 
sisted upon receiving payments equal to the dividends 
without any deduction of the property tax, and he al¬ 
ways afterwards had ci^dit in his private account for 
an amount equal to the dividends without any deduction 
of the property tax ujion all the stock remaining due 
down to the periotl of the dissolution of partnership 
hereinafter mentioned. He had also credit in his said 
account, with his privity, for interest upon the said 
payments from the time when such dividends became 
due until the same were paid. Interest was not al¬ 
lowed to the customers of the bank unless they left 
it for a given period, and then only on a special agree¬ 
ment, .. The stock mentioned in the conditions of the 
bonds was not replaced according to the terms of the 
condition, viz. on the 1st day of January 1814, on 
whic|i day the market price of the stock was 61^, 

S 2 whereby 
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whereby the bontWbecame forfeited; and m.Eastei' term 
1814, the plaintiff signed jiidginent in two several actions 
which had been brought by him in Hilanj vacation in 
the Court of King’s Bench upon the two bonds. On 
the 5th oi July 1811-, the partnership between the plain¬ 
tiff and E. Pen fold and J.SpringctL was dissolved by the 
plaintiff’withdrawing himself from the concern ; and on 
the 13th of the same month oWJuly a deed of dissolution 

f 

of copartnership between the said parties w'as executed 
by them. This dccil l)cgan by reciting, that the parties 
had carried on the business of a banker under articles of 
partnership, by which Parker was entitled to four-tenths, 
and each of the others to three-tenths, of the concern ; 
that Parker had advanced large sums for the use of the 
concern ; and tliat *J. Springeft and E. Penfold had, by 
their respective b^nds, secured the rijjransfer to Parker 
of 9000/. and 9000/. 3 per cent, consols on the 1st of 
January 1814, with the dividends; and that those sums 
not being retransferred at the day ffxed, Parker liad 
commenced actions anti recovered judgments on Uiose 
bonds ; tliat the several sums of 9000/. and 9000/. 3 per 
cent, consols had not been replaced: and that the further 
sura of 2000/., like annuities, was also due to Parka-; 
that 1139/. w'as standing tt) Par/c/’s credit in the part¬ 
nership books under the head of profit and loss; and 
that he bad agreed to assign to E. Paifold liis share in 
the concern, and the said sum of 1139/., upon having 
such indemnity against the partnei’ship debts, mid such 
security for the retransfer of the sevei'al sums of 9000/., 
9000/., and 2000/. stock as thereinafter mentioned. Tlie 
deed contained an assignment by Parker to E, Perfold of 
the sum of 11.39/. and his share in the concern, and 
covenants by Springefl and E. Pcnfold to pay the part¬ 
nership 
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Hcrship debts and iiidemAify Pttr/ffi’r*against theip; and 1824. 
they further covenanted, that the several sums of 9000/., _ 

AAHKVR 

and 9000/., and 2000/. 3 per cent, consols, and the in- nffnhut 

Ramsbovtoh. 

terest and dividends, should be transferred and paid to 
Parker by four equal instalments, on the 5th of January 
and the 5th of July in the years 1815 and 1816; and 
that, if default should be made in payment of the said 
sums or any part tivsreof, it shoidd be lawful for Parket' 
to proceed in the actions before mentioned without re¬ 
viving the judgments. They also covenanted, that cer¬ 
tain securities specified in a schedule thereunder written, 

(being the same that w'ere mentioned in the issue,) 
should, together with the monies })ayable in respect of^ 
them, be retained by Parker for two^ years as an in¬ 
demnity against partnership debl%, and should also be 
retained until the whole of the said sums of 9000/., 

9000/., and 2000/. 3 per cent, consols and dividends 
should be paid. 

The dissolution of partnership was proposed by the 
plaintifl'. At that titne the bank had sustained con¬ 
siderable losses, for two or tiiree years belbre no pro¬ 
fits had been divideil, but the whole of such profits 
had, at the suggestion of the plaintifi', been car¬ 
ried to a fund, called the reserve fund, to pay off the 
losses; and at the time of the proposal for and of the 
tlissolution, the concern was known by both parties 
to be insolvent as a separate establishment, and wasabe- 
lieved by botli to be deficient to the amount of 7000/., 
although as to the public it was solvent, because the 
plaintiff and tlie defendant E. Pcnfold had both con¬ 
siderable private property. After the plaintiff had thus 
retired from the partnership, E, Peufold and Springett ad¬ 
mitted William Margesson Pcnfoldy a son of the former, 

S 3 


as 
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ies 

1BS4. as partjier in the concern, ancf they together continued 
the banking business until their failure and bankruptcy, 
against as hereinafter mentioned. The first instalment of BO60L 

lUMSlIOTrOU. 

3 per cent, consols was paid under the deed of disso¬ 
lution ; but the second instalment not having been 
paid according to the terms of that deed, a negociation 
took place between E. Pet^hld and Springeit and 
the plaintifr upon the subject of. such default; and 
on the 6th of September 1815, the following agree¬ 
ment was entered into between the -plaintiff and the 
said E. Penfold and Springetf, viz.: “ Memorandum, 
this 6th day of September 1815, that it is agreed between 
. Parker and E. Paifoldy on behalf of themselves and co¬ 
partners in the Kentish bank, with reference to their 
articles of separation m regard to the replacing of stock 
therein mentioned* belonging to Mr. ^atdeer, that the 
second instalment, which should have been replaced in 
July last, of 5000/., and the two future instalments of 
5000/. each, shall be accounted for in money at the price 
originally sold out, and the said *JE. Penfold and Co. re¬ 
leased from the replacing thereof^ and that they shall 
pay to R. Parker interest at 5 per cent, half yearly, on 
the 5th of January and 5th of Jidy every year, until the 
principal and all interest shall have been repaid. Par¬ 
ker is to retain all the securities now held by him, ex¬ 
cept Archer''s note of 1000/., and a tan yard and pre¬ 
mises adjoining, contained in lot second of particulars 
of sale of Elgar's [>remises, of 28 th of Jtdy 1814, in 
lieu of which a bond is to be forthwith made and exe- 
cuted by E. Pcnfold to J/. Parka-, to make good any 
deficiency at the final payment and closing of this ac¬ 
count between diem. In consideration of the circum¬ 
stances, and for accommodation of the Kentish bank, 

R, Parker 
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R. Parker agrees to postpone the payment of tlip debt, 
viz. 504>1/. 17^. (id., one half part thereof until the 5th 
day oijid^ 1818, and the second half part with iiU in¬ 
terest due thereon till the Sth of Jtdy 1820. The 
amount of the 15,000/. consols, at the price sold out, is 
xigreed to be in money 10,083/. 15s. In case any part 
of these securities should be sold, the prwluce is to be 
paid to Mr. Parker ,on account and in reduction of the 
within instalments.” On the 17th of July 1810, at which 
time the stock was sold out, the market price was 67i, 
making tlie proceeds 10,083/. 15.v. On the 6th of Sej)- 


1824 . 

PAUCKh 

aguiasl 

IlAMSBOnOH. 


tcniber 1815, tlie market price was 56-|, making the pro¬ 
ceeds or value of the stock at that date 8437/. 1 Os. Undei*^ 
and in pui'suance of this agreement the plaintiff gave up to 
E. Penfold and Springett the promissory note of Archer 
for 1000/., raentfaned in the schedule*to the deed of dis¬ 


solution, and also his security upon the tan-yard and 
premises adjoining, mentioned in the memorandum of 
agreement; and in like performance of the said agree¬ 
ment, on the loth OctoUcr J 8 1 5, E. Penfold and Springett 
executed a joint and several bond to the plaintiff^ in 
the penal sura of 10,000/., conditioned for the payment 
by them, or either of them, to the plaintiflj on the 6th of 
July 1820, of all such part and so much of the said 
<iebt or sum of 10,083/. 156., and interest, at the rate 
of 5 per cent, per annum, on the 6th day of Jidy 1820, 
as should then remain due and owing to the plaintiff, 
the money to be ultimately recoverable thereon, being 
limited not to exceed the sum of 5000/. On the 10th 


of October 1815, the market price of stock was 58^. 
On the 29t}i of March 1816 a commission of bankrupt 
was issual against E. Pcnjbld, J. Springett, and William 
Margesson Pai/bld, under which they were found and 

S 4 ‘ declared 
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.1824* declared bankrupfs; and the defendants in this case 
were chosen assignees under the commission. At the 

Tabkek ^ 

ogniMt time of the bankruptcy, several oi' the debts which were 

Samsboitoh. 

due from the partnership of the .'plaintiff and jK. Pen- 
fold and Syringett^ and which E. Penfold and Sjyringett 
had covenanted by the deed of dissolution to pnj', re¬ 
mained unpaid, and the piaintiif, since tiie bankruptcy, 
has paid some of them. The amount of the pro¬ 
perty tax upon the dividends of the stock remaining- 
due, for which dividends the pliiintill* had credit, with¬ 
out allowing*a deduction of property tax, was i’61/. 18s. 
on the 1st Januan/ 181.‘>, l-ll/. 18.f. on the .'jth Jidif 
1^1814, and on the Gth September 1815, and at tite time 
of the bankruptcy was t6'4/. 8.v. 

Pindal^ for the plaintiff I'he plaiiftiff is entitled to 
prove under the commission against the two persons who 
were partners at the time wlicn he Icl't the concern, a 
debt to be calculated on the basis of the agreement 
bearing date Sq-lcmlxT Cth, 18^15. If, however, the 
Court shall be of opinion that there is any valid ob¬ 
jection to that agice*ment, then th<'. plainlifi’ may resort 
to the <leed of di.^soliition, and prove a debt to the 
amount appearing to be tiue according to that tlecd. It 
is objected to the agreement of September 6th, 1815, 
that it was void for usury. But the situation of the 
parties shews the contrary. By the deed of dissolution 
four days were fixed, on each of which a certain amount 
of stock was to l^c replaced. One portion of stock was 
replaced on the first day specified. Another day, before 
which stockr had fallen, arrived, and the lender was then 
willing to take back the stock, and abiile by the loss 
already incurred, or to accept at a future day the ori- 

18 ginal 
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ginal value of the stock,*giving to*the borrower the 
chance of benefit by a future rise in the value. By that 
agreement the lender might forego a considerable ad¬ 
vantage ; and it is n well csUblished rule in this branch 
of the law, that where the amount Qf the principal is 
put in hazard, the contract is not usurious, although 
more than SL per cent, interest be reserved; Button v. 
Downham (a): and .that principle governs all cases of 
life annuities. So here it is clear, that the plaintill’ 
might not receive'so much under the last agreement as 
under the deed of dissolution, part of the sum to which 
he Wiis originally entitled was therefore put in hazard; 
Maddock v. Rupihall {h) ; which case also shews that the 
present is not, as will perhaps be contended, a trans¬ 
action within the 7 G. “2. c. 8 ., fconimonly chilled the 
Stock-jobbing aci!»» Boldn o v. Jackson (c) may be cited 
to shew that the contract here was usurious, but the two 
cases are verv different; there the illeffai contract was 
complete at the moment; liere the debtors had the 
chance of the benefit to bu derived from a fluctuation of 
the stocks during a period of eighteen months. But, 
secondly, if the second contract be considered usurious, 
still the former arrangement lor payment of the debt 
due to the plaintiff, contained in the deed of dissolution, 
remains legal and binding, Coin. Dig. Usur]i/ (B); Pollard 
V. Sekoley (d), Ferrall v. Sham, (c) If that be so then 
clearly Uie plaintiff may prove under the commission fer 
the value of those instalments of stock which ought to 


1B24), 


Pakricr 

ttAMBBOXTOM. 


have been rephiced before the commissipn; for this case 
differs from Uttmson v. Vernon (/'), inasmuch as there no 


(a) Cro. Eliz. GiS. 

(r) li JJfls/, 

((') I Saufut. 

day 


(6) 8 East, 304. 

(</) Cro. Elii. eo. 

(/) 5 r. E. 5o0. 4 T. E. 570. 
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day was fixed for {he re-transter of the stock, and the 
decision proceeded on that ground. With respect to 
the last instalment, for the re-transfer of wliich the day 
had not arrived before the bankruptcy. Ex parte Kii^ (a) 
is an authority for saying that the proof may extend to 
that also; for bonds were originally given, conditioned 
for replacing the slock, and judgments were obtainetl 
upon them; and the deed of dissoUition provides, that 
in case of any future default, the plaintiff shall be at 
liberty to resort to those judgments. Thinlly, the 
plaintiff is clearly entitled to prove for those old part¬ 
nership debts which he lias paid since the bankruptcy. 

^ Some argument will be raised as to the deduction of 
the property tax, but it does not appear that the bank¬ 
rupts ever accounted for it to government. The (jucstion 
of lien is involved in tlie first two questions, for if the 
second agreement is void, and the original one re¬ 
mains valid, then the plaintiff is entitled to a lien on 
the securities specified in the schedule to the deed of 
dissolution. - 

ParkCi contra. The plaintiff, in this case, has no 
right to prove under the commission for any thing more 
than the old debts w'hich he has paid since the bank- 
ruptc}’, nor has he any lien beyond the amount of those 
debts. The agreement made in Srptemher 1815 was 
clearly usurious, and if so, the plaintiff has no right 
to prove, for he cannot recur to the former securities ; 
the deed of dissolution made in 1814< being satisfied by 
the subsequent arrangement. Even if that were not so, 
the proof contended for could not be admitted, as the 


1824 . 
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ofonul 
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(«) 8 Vci, 354. 
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plaintiff has only a claim *to unliquidated damages for 
not replacing stock. The agreement of September 1815 
was clearly a shift and contrivance to cover usury. At 
that time one portion of stock had been replaced*; as to 
another, default had been made, and the remaining in* 
stalments were to be transferred at future days. The 
real debt due to the plaintiff in Sept. 1815 was the then 
market price of the 1^,000/. stock, viz. 8437/. 10s.; but 
the sum which the plaintiff stipulated to receive was 
10,083/.* 15s. and'interest thereon. The bargain Uien 
was the same as if the value of the stock had>at that time 
been lent, to receive more afterwards than the principal 
and interest. The agreement may be considered tlie 
same as if the stock had been replaced, and immediately 
sold out again, in order to lend thd proceeds; in which 
cose it would mfi^festly have been a* corrupt bargain 
for the forbearance of money, in consideration of a re¬ 
turn of more than the principal and legal interest. In 
substance and eiiect it was an agreement to indemnify 
the plaintiff for a past* loss by a fall in the price of 
stocks, in consideration of future forbearance. Or it 
may be likened to lending stock on an agreement to 
take it at more than tlie market price. Such a contract 
is clearly usurious, Moore v. Battle (a), Dop. v. Bam- 
ard (6), Boldero v. Jackson, (c) As to the second ques¬ 
tion which arises, if the agreement of Septetnber 1815 is 
void, it must be admitted, that where a bona iide debt is 
due, diat is not invalidated by a subsequent agreement 
for usurious interest, according to Pollard v. Scholy and 
0ray v. Pcmlcr (d) : but in those cases tlie nature of the 


(a) l E(Un,27S. ih)lEsj}.l]. 

(c) 11 East, 612. (rf) 1 JI. Bl. 462. 

original 
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orlgisi^ debt was fiot altered.* [_Ahbott C. J. Could y<^ 
plead the second agreement in bar of an action of cove¬ 
nant on the deed of dissolution ; would it not be pleading 
simple accord without satisfaction to an action on a 
specialty?] The new agreement operated as a satis- 
factioiiy it is to be considered altogether a new trans¬ 
action ; Israel v, Douglas (a), Wade v. Wilson (6), HoU 
lingmorth v. Parkkurst (c), Dobson y. Lockhart, (d) Bnt 
if the Couil should think tliat there is a technical diffi¬ 
culty in calling the second agreement a satisfaction of 
the first, still in equity it is so; and that is a sufficient 
ground for rejecting the proof sought for. At all events, 
die plaintiff cannot prove for that instalment of stock 
which was not due at the time of the bankruptcy; and 
no case has been citetl to shew that he may prove for the 
others. The sum payable for propeJl^r tax must also be 
deducted from the amount to be proved, for the plaintiff 
had no right to that. \_Littledalc J. You do not shew 
that the bankrupts accounted to government for the 
property tax.] Lastly, the deed of dissolution was void, 
as against the creditors of the firm. The parties knew 
the concern to be at that time insolvent, that deed, 
therefore, gave a fraudulent prelerence to the plaintiff, 
and the assignees may take the same objection to it that 
the creditors might, Anderson v. Malthy. (c) 

« Abbott C. J. I am of opinion that the plaintiff is 
entitled to prove under the commission issued against 
E. PenfoUl^ Hp'pigctti and W. M, FenfoM^ and, -conse^ 
quently, that he has a lien u^xin the securities mentioned 

(a) 1 H. Bl. 239. (ft) 1 East, 195. 

(cj AToy.S. {d) 5T.R.ISS. 

(e) 4Br, C. C\ 423 2 Ves-jun. 244. A’.C. 

iu 
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in the case. 'J'he agreement bearing September 1815, 

is, in iny judgment, usurious and void; for it secures*to the 
plaintiff 10,083/. for the stock remaining unpaid, which 
was at that time of considerably less value. It is manifest 
that the difference was taken for the forbearance. But the 
effect of holding that agreement void i^to set up the ori¬ 
ginal agreement, which was lawful, and make that binding 
on the parties. It has been so held in transactions of 
money lent, and I can see no difference in this respect 
between a loan of money and of stock. If the case had 
rested on the deed alone, Parkn- could only have proved 
for those sums which were to have been transferred on 
days passed lieforc the bankruptcy, and could not have 

f 

proved for that which remained to be transferred at a 
future day. But before the execution* of the deed of 
dissolution two bpnds had been given ^or 9000/. each to 
secure the monies advanced by Parker^ and judgments 
had been obtained upon them. The deed of dissolution 
contains a provision, that unless the terms of it were per¬ 
formed Parka- might rqsort to the judgments; and that 
brings in the sum of 2000/. mentioned in the deed, which 
was not otherwise provided fur. Tiiose judgments then 
stand as a security for 15,000/. stock, for which Parker 
may consequently prove, the value of the two instalments 
of 5000/. each which ought to have been transferred on 
days passed before the bankruptcy, to be calculated at 
the market price of the stock on those days respectively^ 
and of the remaining 5000/. at the price on the day’of 
the issuing the commission, widi a rebate for the interval 
between that day and the day appointed for the transfer 
of that instalment. In addition to those sums, Parker is 
also entitled to prove for the old partnership debts that 
he has paid. The only remaining point is respecting 

the 
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the property tax; there is so much obscurity ili the 
dause* of the act respecting the deduction of it, that I 
cannot say that the bankrupts are at this distance of 
time entitled to reclaim that which they appear to have 
paid voluntarily, especially as it does not appear that 
they ever paid thfe money to government. If the agree¬ 
ment of 1815 has not tlie effect of avoiding the deed of 
dissolution, it follows that it cannot deprive Parker of 
his lien on the securities mentioned in that deed. The 
observation as to the deed being a fraud upon the other 
creditors, is answered by the case which states that the 
concern was solvent as to the public, although insolvent 
as a separate establishment. 


Bayley J. ( have not any doubt that the agreement 
of September 181^, was usurious. The statute S Ann, 
2. C.16. applies to loans of money^worth, as well as 
money itself. The original contract was for a return of 
the stock lent, that was a legal bargain. The sh>ck 
when originally sold produced, 10,083/., but in '^5- 
tember 1815, it was worth only 8437/., and thcr^re, 
when the new bargain was made, Parket' lent a ihuig of 
the value of 8437/. only, and stipulated for a return of 
10,083/., with 5 per cent, interest on the latter sum. 
That was clearly usurious. Then the question arises 
whether that destroys the former bargain? 1 am of 
opinion that it does not., There are many authorities 
for saying that a bargain for usurious interest upon a 
pre-existing debt does not bar a claim for that debt. 
It has been argued that the second bargain changed the 
nature of the transaction, and that it must be considered 
as if the stock had been replaced, and then resold. 
But that is contrary to the real facts of the case, and 

Gray 
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Chc^v. Fowler, wliicli was cited at the bar, is an ex¬ 
press authority for the plaintiff on this point. Putting 
the statutes of usury out of the question, if an action 
Imd been brought by Parker on the deed the bank¬ 
rupts could not have pleaded the second bargain as an 
answer; that would have been accord only, but that 
w'ithout satisfaction also is a bad plea to an action 
founded on a specialty. Then what was the debt 
securctl by the deed of dissolution ? It was 20,000i!. 
3 per cent, consols, to be transferred on several days. 
The first instalment only was duly transfeiTed; for the 
others Parker may, 1 think, prove in the manner stated 
by iny Lord Chief Justice. He may also prove for the 
partnership debts which he has paid. As to the pro- 

jierty tax, if I could see clearly by the case that tlie 

« 

money paid to Parker had before paid property tax, and 
that he knew it, I should hesitate to say that no de¬ 
duction is to be made in respect of it, inasmuch as he 
and the bankrupts did not stand upon an equal footing, 
and it can hardly be taken as a voluntary payment by 
tliem. 


1824. 


pAftKIR 

agabut 

llAXSBoKtTOK. 


Houroyd J. I take the same view of this case both 
as to the power of proving and the claim of a deduction 
in respect of the property tax. The agreement made in 
September 1815, was usurious on the grounds already 
stated; but whether that agreement be or be not void, 
and laying the statutes against usury out of the question, 
still it did not put an end to the deed. It has been 
urged that the new contract amounted to a perfoimance 
of the former covenants; but I think it did not, and if 
so, then, even if the second agreement continued in 
force, an action might nevertheless have been brought 
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Fauum 

offonst 

BAKinorron:. 


on the covenant m the deed; the second agre^ent 
being only by parol, could not operate to discharge the 
deed unless the covenants were satisfied. I think that 
it was not a performance, but a substitution for the 
former transaction, and therefore differs from Wade v. 
Wilson^ and all that class of cases. Then the question 
is, whetlier under the former deed and securities there 
was a proveablo debt. 1 am of opinion tliat there was, 
and that under the judgments the sftm of 2000/., which 
was not otherwise provided for, may be proved, as well 
as the rernmnder of the debt. 


Littledale J. I think that the agreement of 1815 
was usurious. It appears that when the stock was lent 
in 1810, the mauket 4 )rice was 67^/.; it may, therefoi*^ 
6e considered as, it FarJcer bad originally lent his money 
at less than 5 per cent, interest. Bdf then from 1810 
to 1815 he had the chance of a rise in the funds, and 
therefore had not after that time a right to have the 
transaction considered as a loan of money from 
beginning. In the next place, 1 think that the second 
agreement being by parol, cannot be considered a per¬ 
formance of the first, which was by deed. Accord and 
satisfoction may be pleaded to a deed, But here there 
was accord only, without satisfaction. As to the otlier 
points respecting the property tax and the plaintiff’s 
yight of lien, I quite agree with what has fallen from my 
Jlrdrd Chief Justice and my learned brothers. 

Judgment for foe plaintiffl 
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White and Another, Executors of W. White, 
deceased, against Ann Wright. 

y^SSUMPSIT on a special agreement, bearing date 
the 31st of August 1815, breach not re-transferring 
stock, viz. 400/. 3 per cent, consols, either on the trans¬ 
fer day next after |;he expiration of one year from the 
date of the agreement, or at any other time before or 
afterwards, and for not paying the interest and divi¬ 
dends thereon. The declaration contained several spe¬ 
cial counts, some for not transferring the stock on the 
next transfer day next after the exjiiratioii of one year 
from the date of 4tie agreement, others ”for not trans¬ 
ferring within seven days after notice given to the de- 
iendant, viz. within seven days after the Srjl of December 
1822, and other counts for the non-payment of the 
interest and dividends: to which the defendant pleaded 
several pleas; first, non-assumpsit, and three special 
pleas of usury, upon which the replication took issue. 
At the trial before Alexander C. B., at the last Spring 
assizes for Surrey^ a verdict'was found for the plaintiffs, 
damages 400/., subject to tlie opinion of the Court upon 
the following case. By memorandum of an agreement 
made the 31st of August 1815, between the defendant^ 
Ann Wrighti and the testator W. White, (reciting, 
that the said W» White did, on the 29th day of 
August instant, at the request of the said Ann Wright, 
sell out for her accommodation 400/. stock in the 3/. 
per cent, consolidated bank annuities, at the price or 
sum of SSl. ISs. per cent, and which 400/. stock pro- 
VoL. III. T duced 


1824. 


Where the 
lender of stock 
rc*^erved to 
himself the di. 
vidends by way 
of interest, and 
tl)e option of 
deciding at a 
future day 
whether he 
would have the 
stock replaced, 
or the sum pro¬ 
duced by the 
sale of it repaid 
,4o him in mo¬ 
ney with a per 
ceiiu^terest: 
Helafthat this 
bargain was 
usurious, and 
that it made no 
difTercnce whe¬ 
ther the whole 
of the agree¬ 
ment was con¬ 
tained in one 
instrument, or 
whether the 
lender procured 
the execution 
of two instru¬ 
ments, by one 
of which he 
might compel 
tlie replacing of 
the stock, by 
the other the 
payment of the 
money and 
interest. 
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duce^ the sum o^223/., whidi W. White hath lerfC and 
ad?aiiced to Ann Wright, on her Imnd bearing even 
date herewith^ and also on security of a conditkmal 
surrender, of the same date, of certain cc^yhoid pre¬ 
mises in the mmior of Epsom, which she. Am Wr^ht, 

f 

doth hereby admit and acknowledge. And whereas, 
previous to the said W, Hhite^s selling and transferring 
the said 400/. three per cent, consolidated annuities 
for the accommodation of Ann Wright, she did agree 
with W. White, within the time or, space of one year 
from the di»te hereof, if thereto required by W» JVhile, 
bis executors, admiitistrators, or assigns, to transfer, 
or cause or procure to be transferred unto and to the 
account of him, W. White, his executors, &c. the like 
; sum of 400/. stock* as aforesaid in the said S/. per cent, 
consols, and likewise to pay, answqi, and make good 
unto him, W. White, his executors, &c. all dividends, 
interest, and produce which in the mean time he, 
W. White, his executors, &c. could have received or 
would have been entitled to ii> case the said 400/. stock 
had remained standing in the Imoks of thy Governor 
and Company of the Bank of England, in the name 
and as the pro{)erty of iiim, W, White, his executors, 
&c.) Ann Wright, for herself, her heirs, executors, or 
administrators, agreed with W. White, his executors, 
administrators, or assigns, that she, her heirs, exe¬ 
cutors, &C. sliould and woukl, at her and their own 
proper costs and charges, on the request of W. White, 
his executors, &c., on tlie next transfer day next after 
the expiration* of one year from the day of the date of 
that agreement, or at any subsequent transfer <fey 
when thereto requested as aforesaid,-transfer unto and 
to the account of him, W. White, Itis executors, &c. in 


*74 

1694. 

Whim 

WaiQiiT. 
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the%ooks of the said Oovernur and Comimnyi i<00/. 
like stock as aforesaid in the said fund of the said Go¬ 


vernor and Company, and likewise should and would 
in tihe mean time pay unto him, fV, White, his exe¬ 
cutors, &c. all dividends, interest, and produce which 
he, his executors, &c. could have received or would 
have been entitled unto in case the said 400/. stock 


had remained and continued standing in the books of 
the said Governor and Company in the name and as 


the property of,him, W. White, his executors, &c. 
At die same time Uie defendant execu^d and de¬ 


livered to the testator a bond, dated the 31st of 


August 1815, in the penal sum of 440/., conditioned 
for the payment of 223/. and interest to W, White on 
the 31st of Aigust 1816. Defendant also made the 
conditional surrender of her property fn the manor of 
Epsom, alluded to in the agreenlent. After W, White*s 
death, viz. on the 3rd of December 1822, the defendant 
was requested to re-transfer the stock within seven days 
from that time. The price of 3 per cent, consols on the 
31st of August 1815, was 55il P^i' cent., and on the 3rd 
of September 1816, 61| per cent., and on the 25th of 
March 1824, being two days before the trial, the price 
was 94^, 



Chiity, for the plaintiff. It will be contended for the 
defendant in this case, tliat the contract sued upon 
usurious, and Barnard v. Young (a) will probably be re¬ 
lied on as an authority in point. It is, however, very 
distinguishable. There it was expressly stated, that the 
lender was at all events to have the option of receiriug 


(a) 17 Ves. 44. 

T 2 


the ^ 



276 


CASES IN TRINITY TERM 


1824. 


Whue 

againH 

Wrmht. 


the amount prodaced by the sale of tho stock, of 
having the stock replaced. Here- the borrower was at 
liberty to replace the stock at any time within a year 
after the loan, and according to Boberts v. Trma^ (tf), 
that power prevented the contract from being usurious. 
{Bayky J. In the' case there put, the lender was to 
receive no interest in the mean time.) But a mere loan 
of stock is not usurious, and this was in effect a loan of 
stock for the first year, for the borrower might at any 
time have discharged the debt by r^lacing the stock. 
[Holroifd J. ^ The defendant was to replace the stock if 
requested.) If a man is bound to do a thing on request, 
he may do it before. 1 lUdl. Abr. (R) pi. 4, 5. 

Comi/fi, coiUrit, w%s stopped by the Court. 

• 4 

Abbott C. J. I am of opinion that the case of Bar¬ 
nard V. Youv<^ was rightly decided, and that this is not 
to be distinguished from it; unless, indeed, it makes a 
difference tiiat the contract was to be executed by 
means of two separate instruments instead of being com* 
prised in one. But it was long ago decided in Roberts 
V. Trenayne, that such a circumstance makes no differ¬ 
ence. It is true, that in Barnard v. Young the agree¬ 
ment gave in xeords an option to the lender, either to 
have the stock replaced or the produce paid to him in 
looney. But the two instruments given to the lender 
in this case produce the same effect, for he might, were 
it not for the statutes of usury, enforce either the bond 
for payment of* the money, or the agreement to n^laoe 
tb^ stock. In Barnard v. Youngs the defendant had 


(<() CVo. Jno, 507. 
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lent*^ sum of 10,000/., and that h&t being repaid at 
the time specified, ji new agreement was entered into, 
securing to him at a future day either so much stock as 
the 10,000/. would have purchased at the time when it 
ought to have been paid, or the sujni of .10,000/. in 
money at his own option; and there was an undertaking 
at all events to pay 5/. per cent, interest on the prin¬ 
cipal sum. The INJaster of the Rolls in giving judg¬ 
ment says, The lender is at his election to have his 
principal and interest, or to have a given quantity of 
stock transferred to him. His principal never was in 
any hazard, as he was at all events sure of having that 
with legal interest, and had the chance of an advantage 

if stock rose. It was usurious to stipulate for that 

* ^ 

chance. In fact, the stock did rise, and if the contract 
had been perforftt5«d, he would have’had principal and 
interest and a very large premium.” I cannot dis¬ 
tinguish that case in substance and effect from this. 
Here, if the lender, after receiving 5 per cent, interest 
on his mone}^, had afterwards, on a rise in the stocks, 
compelled the defendant to replace the stock sold, he 
would, as in that case, have had principal, interest, and a 
premium besides. That is an advantage which by law 
he was not entitled to contract for. The contract was 
therefore usurious, and a nonsuit must be entered. 


1824. 


Wnite 

ttgabut 

"Wtaotit, 


Bayley J. Looking at tlie facts of this case, I am 
clearly of opinion that it falls within the statute of 
Usuiy, 12 Ann. st. 2. c. 16., which en^ts, ** that oil 
bonds, contracts, and assurances whatsoever for pay¬ 
ment of any principal whereupon or whereby there dhall 
be revived or taken a^ve^he rate of Si. in the 100/. 
for a year, shall be utterly void.” If then more than 

, T 3 ' r>/. per 
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1824. SU per, cent per afinum be reserved by means of a cot- 
^ lateral advantage either by way of ^tion or otherwise, 
it is within the statute. A party may Kwfiilly lend 
stock as stock to be replaced, or he may lend the pro¬ 
duce of it as money, or he may give the borrow^ the 
option to repay it either in the one way or the other. 
But he cannot legally reserve to himself a right to de¬ 
termine in future which it shall l>e. It is not to 

reserve the dividends by way of interest for stock lent, 
althoii^h they may amount to more than 5/. per cent, 
on the produce of it, for the price of stock may fall, 
and then the borrower would be a gainer; but the 
option must l>e made at the time of the loan. The in¬ 
struments set out in this case, shew that mi option to be 

* 4 

exercised in future was reserved. It has been argued 
that the agrecnieitt enabled the defet^^&nt at all events, 
if she chose, to replace the stock; but the agreement is 
to replace it if required^ and the bond gave the lender 
power to enforce the repayment of the principal, which 
was never put in hazard. Uporf principle, therefore, as 
well as on the authority of the case of Barnord v. Youngs 
I think that the plaintiffs are not entitled to recover in 
this action. 

Holkoyd J. ] am of opinion that this contract is 
usurious, and cannot be distinguished from that which 
was d^lded to be so in Bartiard v. Yming. The case 
of J^iberts v. Trcnmjncy shews that the effect is the 
same whetlier the contract be contained in one instru- 
ment or in several. If tlie produce of stock is lent with 
an agreement that it shall be returned in money, and 
the dividends are in the m|^n ^ime reserved by slray of 
interest, that is usurious if the ^idends amount to mure 

tlian 
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, 

tliau llSZ. per cent, oh the pijcKlu^ of the stock. This case 
is still stronger, dividends did amount to more 

than 5 per cent., on the s^i produced b 3 r the stock, and 
in addition to that' the lender had the further benefit ^ 
choosing at a fii^re time whethW the repayment should 
be made in stock or mon^. He was, tlierefore, entitled 
at. all events to the principal, and more |han 5 per cent, 
interest, and the chance of a sdll greater profit if the 
price of stocks haj^ened to rise. ^ 


m 

1 « 24 ; 

s 

WjiEra 

agaimt 

Wiuoatw 


Liitledale J. 1 am of the same opinion. The 
dividends reserved in this case amounted to more than 
5 per cent, on the produce of the stock. But the law 
allows that, if it be bon4 fide a mere loan of stock to be 
replaced, for then, if the stocks fall^parf of the principal 
is lost. Here no ^lart of the principal was put in hazard. 
The bond was given absolutely for repayment of the 
mmiey at a certain day, and no option was given to the 
borrower as to repaying the money or replacing the 
stock. Such a contract is usurious, and no action can 
be founded on it. 


Judgment of nonsuit. 
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The EAfX India Company ogdiMt TaiTro* and 

<!khe^s. 


ji ** , 

Certain bills of A SSUMFSIT. liie lirst couul of the lieclamtioii 

exclisnge, A ^ , /. i • i •" 

drawn upon Stated, that pefore the tmic of making the promise 

Aod scctiolcd 

by the £. I. hy the defelldants thereinafter next mentioned, in parts 
fovOT^f rr.*i 7 . beyond the seas, to wit, at FoH Sf. Geoigt, in the 
afterw^'dr^ iSfliif Inciiti, that is to su}, in lAindotiy one G, G. KcUe, 
do^ to D. jjy order of the Honorable the Governor in Council 

and C* by an 

agent for there, and arcording to tlie usage and custom of mer- 
ir. If. under * ” ” . . 

a supposed au- chants, had made three certain bills of exchange in 
tfaonty given 

by a power of writing, and then and there directed the same to the 
and*^ Honorable the Court ol Directorii o£ the EaU India 
^^*^ptor 4 . Company in Imdon, by one of which said bills of ex- 
^rtod^the bl'u change, bearing date on the fiOth of Januan/ 1809, the 
*? said G. G. Kcblc requcstetl the drawees thereof, at 

theur banken., ^ ' 

in order that the three months’ sight of that second of exchange (first or 
latter might, as ” ft \ 

their agents, third not being paid) to pay or cause to be paid unto 
present them ^ ‘ * 

for payment one JV. Hopt, Esquiic, Of Ills sirder, in Ijomhn, the sum 
A and *Co. put of SS-tO^. sterling, (the deiluratioii then set out two 
thrL^^oftoe other bills in the same foim, one lor 13,200/., the other 
Amfo^ay^ fop J|40/.,) which said bills of exchange the said plain* 
”iv^ the to wit, on &c., at &,c., upon sight thereof 

oinount, which by liaftisau, their agent in th.it behalf, duly ac- 

they soon after V /v > ^ j 

paid over to h ^ 

their principals. It slwlMl)l^<irds discovered that tin power of attorney given by W II. 
did not authonsc his agtnt w indorse the bills, and the administrator of W, H., in en 
action against the acceptors, recovered the amount of tlicni. flic acceptors then brought 
an action against B. and Co., and declared on a supposed undertaking by them, that they, 
as holders, were entitled to receive the amount uf (lie hills The jury found that the 
plointifis paid the billa on tlie faidi of the power of attorney, and not of the indorsement 
by the deiendants, and that thc^attei paid over the Tnuni.y before they liad nuyee of the 
invalidity of the first indorbeincnt. Ileld, Umt, under these cirtumstances, tHpg^intiflrs 
could not recover against tue defendants 

Ski^hJe, that an Indorser does not impliedly warrant the validity of prior indorsements. 

Cl'pU’d, 
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* * . 

cfpted, accoiding to tbo iliAd lism, Sec, aOd apeordiog 

« • 

to tho form of ibe ftEtutes in tbat case riiade and pro¬ 
vided ; the dei^ltyratum &en» when bills 

became dbe they #efe prese|j|ted by the defopiAints, then 
being the holders thereof^ *^ta tile plaintiffs for payment, 
and that at the time the presentment of the said 
s^eral bills of exchange to the plaintif]| for payment as 
aforesaid, each and every of the said^bUls of exchange 
purported to be indorsed by the said W. ^^pe, by one 
J. Card, as the agent for, and by procuration of ^e said 
W, Hope, to Messrs. Davies and Card, who indorsed 
them to the defendants. The declaration then alleged, 
that, at the time of the presentment of the bills for pay¬ 
ment, the defendants, according to the said usage, &c., 
had made their indorsement in wrijitng upon each of the 
bills, their names, style, and firm of dealing, of Barclay, 
Tritton, and Co. being thereon respectively written and 
then remaining thereon, and had thereby appointed the 
said sums of money in the said bills respectively men¬ 
tioned to be paid to the bearer thereof respectively; 
and the defendants then and there asserted and affirmed, 
that they the defendants were then and there entitled, as 
such holders of the said bills of exchange as aforesaid, 
to receive the several sums of money therein mentioned 
respectively ; and the plaintiffs in fact say, that th#y» fe- 
lying upon the indorsement by the defendants sb being 
uptm the said bills as last aforesaid, and upon i^d 
assertion and affirmation of the defendants, di^y^bfib and 
there pay to the defendants, so being the hold^a of the 
said several bills of exchange, the *several sums of 
money mentioned in the same, then and there amount- 
ing bbljpc sum of 2S,282/. 6s. 6d. Averment, that the 
indorsement by Card was made without any authority 

from 


ISU. 

Tb* £a«c 
Inoia Co. 
fl^abuf 
Tamoi*. 
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Mi* 

TImEah 
IHMA Co. 
mmn# 
Tsutcok. 





fro* ifsjiMii#*. 

made hy Cor^i, ^ 

said IfvH^ hJI tiw 

seas, to |t &c. ^iie de^raliqj|flKl^^i4 tlygrant 
of administration to |ffterwaird#‘and^^ 

after such payment ^^oresajjj^, to the fSth of 

February 1812, ^nd of administration de bhnis n<Hi to 
John Murray amtlie 31st of Oclohet 1814; t^t^ 
John Munw, within six years after the grant of adini* 
iiistra^jKjp to James Mm my, commenced an action against 
the present plaintiffs, to recover the amount of the said 
bills and interest, and in Michaelmas term, 2 G. 4., re¬ 
covered 35,827/., sshich plaintifil, afterwards paid: of 
all which premises the defendants afterwards, to wit, on 
&c., at &c. had notide; by reason of which said several 
premises last mentioned, the defendants then and tiiere 
became liable to pay to the plaiiitiiFs the said sum of 
money last mentioned, whenever they the deiendants 
should be thereunto afterwards requested, and being so 
liable, promised to pay it. • 

Tile second count alleged, that die bills wjere indorsed 
by deiendants, and tliat plaintiffs paid them, relying on 
tiie indorsement, and omitted the statement of any such 
assertion or .ifhrmation by the defendants, as that set 
out in the hrst count. 

The third count alleged, that deiendants indorsed the 
bills to the piainliffs, and that they i dying on the in¬ 
dorsement, paid. 

The th count slated, tiuit iii c otisideralion that the 
piaintids would ]pay the deteiidaiils being Uie holders of 
the bills, defendants piuiiiised that they would save 
harmless and iiideiiiiiify the plaintiffs from aii||d|||s ut 
damage by leasnn ot the paynieiil of the bfllsl’ and 

aftei 





» A ^' ■* ' 


i»ff ^at ^ntlan# tndeitook 

|P^ lI’bvttUtMy weit ^titled, as holders of the 


TamoM. 


mHs, m H^Bcmrthe seveiiri SttmS||p|^aioney therein men- 
ai^'^^that they would in^emnj^ the plaintiffs. 
Jky^irme^-'that the^ were not, as hoMtrs, entitled to 
receive the raone;^, and br^ch, that they^d not in- 
der^nify the plaintiffs. 

The sixth count was on a promise to iudemuify the 
plaintifis if they, the defendants, were not entitled td 
receive the money on the bills. To these the common 
money counts were added. Fleas, 1st, non assumpsit; 
•idly, to the first six counts, actio non accrevit infra sex 
annos; to the cAhers, non ussumpsif infra sex annos. 
Issue thereon. At the trial before Abbott C. J. at tlie 
Londofi sittings after Trinity term 1823, a special verdict 
was found, which stated in substance as follows. The 


several bills mentioned in the declaration were drawn 
and accepted as therein alleged. Afterwards, and when 
the said bills became due and payable, to wit, on, &c., 
the same were presentetl for payment to the plaintiffs by 
the defendants and one R. Barclay since deceased, then 
being bankers in Ijontlott^ and holders as the banketiiand 
agents of and for Messrs. Davies and Card, ns hereinafter 
mentioned, by the hands of one IV. Bell, then being ^lie 
clerk and servant of the defendants and R. Barclay since 
deceaski, in that behalf. At the time of the presentment 
of the said several bills of eitchange to the plainUffs for 
payment, each and every of the said bills of exchange had 
indu|||||||^nts 

to say, “ Pay Messrs, Davies ami Card, or their order, 


u(H)ii them in the words following; that is 


per 
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9 «« 

pet pncoretiou ef ‘ J. (MrdJ* Bty 

’nM»E««r BaMa^t TMmn^ aii^ camiMiny, or^ Ar^er. 

IviuA Co. Hof^ aftd Cai^* *‘ Batiek^t Trittqmi iftd Co.” Chi 

Titmotr. the 7th of #c/oicf%800, W. Hop^ esl^uted It p<iwer of 
attorney to Card. (The ^wer was then get out, being the 
same mentipned in Mijpay v., Eoa Indfh C(mpanp,{a) ) 
The first indorsement was in the proper hand*writing 
of J. Cardy and before the time of tlie presehtment of 
the said t\i$ee bills of exchange for payment, and pre¬ 
vious to the payment thereof, the said power of 
attorney was produced to the plaintiffs for their in- 
tpection, and the same was inspected by them accord¬ 
ingly; when the said power of attorney was so pro¬ 
duced, an entry thereof was made by the plaintiffs 
in a register kept "by them in their treasurer’s office, 
for the entry of {lowers of attorne;^(fD be acted upon 
in paying monies for the plaintiffs at such office, 
where all payments by the plaintiff were and are 
made. JV, Hope died on tlie 14th of March 1809, but 
neither the plaintiffs nor the defendants and B. Bat clap, 
since deceased, nor J. Card, at the timc«of the pay¬ 
ment of the said bills of exchange hereinafter men¬ 
tioned, had any knowledge of the death of the said 
W, Hope. The bills were indorsed by Davies and 
Card, and the defendants, as alleged. Upon the pre- 
sentm^t of the said bills of exchange to the plaintiffs 
b 3 r the said W. Bell, then being a clerk and servant 
of the defendants and B. Barclay, since deceased, 
the plaintiff's did pay to the said William Bell, as 
such clerk ancf servant of the defendants, and JR. 
Barclay, since deceased, the several sums of money re- 

(fl) S04. 
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spectively mintioiled jj|r,iiEbe of exchange, 

amoikiting together to snm of 2S,S8S/. 6£?., 

which were rc|8i|^vei by Jtie ^ef«idant$^eo^ Bmrdt^ 

accordingly. iThe said payment of the said 
** # ' 

change was so made by the j>kintiffs to the defendants 
and R, Barclay, since deceased, on the faith of Johfi 
C^d*s indorsement on the said bills of exchange, and 
of the said power of attorney from t^e said W* Hope 
to i7. Card, and nol on the &ith of the Indorsement 
of the defendants and R, Barclay on the said b^s of 
exchange. Long before, and at the time of tlie pay- 
ment of the said billi of exchange as aforesaid, Davies 
and Card kept a banking account with the defendants 
and B. Barclay, since deceased, who then carried on 
the trade or business of bankers ip the city of London 
in copartnership, together, and whi^h said last-men* 
doned B, Barclay ificd before the commencement of this 
action. Davies and Card, on the 17th of October 1809, 
specially indorsed the said bills of exchange as afore¬ 
said to the defendants.and jR.i^areZay, since deceased, 
and deliveretl the same to the defendants and R. Bar- 
clay, that Uiey, as the bankers of the said Dames and 
Card might, in the usual course of banking business, 
receive payment of the said bills of exchange when 
the same should be due, for and on account of the 
said Davies and Card, the defendants and i2. Barclay 
not having had at any time any interest in the said bills 
of exchange or the proceeds diereof. The defendants 
and R, Barclay, since deceased, received the money as 
agents tor Davies and Card, who drew'out the whole of 
it on the 11th of Decernber 1809. The ^ant of ad- 
miniitn^on to James Murray, and afterwards of ad¬ 
ministration 
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• >1 i 

'muiisti^ion de l^nis non tci Jffhn Mum ^; the acdou > 
by hifti against the E<ist India Ckimpany; the nolAce of 
such action to., the defendants; the recovery by tlie 
(daintiff in that action, and payment of ithe mm\ey rt" 
covered to him by the ’dBast India Company; and the 
notice of tliat fdtt to tlie defendants, were then found, 
as alleged in the declaration. 

The case was now argued by 

Tpidal, for the plaintiffs. Upon the whole of the 

w, r 

I'ecord in this case it appears that the plaintiffs have 
paid the bills in question twice over; and the point now 
to be determined is, whether they have brought their 
action against the right persons to recover the 4noney so 
paid. Each of >the. special counts contains an allegation 
that the indorsement of the defendant was on the bills 
when they were presented for payment. That, in law, 
imports a warranty that they were the true and lawful 
holders of the bills. When the name of tlie drawer of 
a bill has been forged, the acceptor having paid it to an 

indorsee, cannot recover back the money, Smit/i v. 

# 

ChesteTf (a) but that is on the ground that the acceptor 
is bound to know the drawer’s hand-writing. Here it 
appears that the name of the first indorser was written 
without his authority; but the defendants, by demanding 
die money, and putting their names on the bills, im¬ 
pliedly warranted that they could, if necessary, produce 
evidence of the first indorsement This follows from 
what was said by Chambre J. in Smith v. Mercer, (b) 
The plaintiffs itt that case had, as bankers of the sup¬ 
posed acceptor of a bill, paid the amount to the defend- 

■(<•) 1 T. n. Sr>4. ( 4 ) 6 Taunt. 

ants, 
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«iits» the holdei*^, who indorsed it before it was presented 
for payment. The acceptance was afterwards (hsdbvered 
to be a forgery* and an action was brought to recover 
bade the racmey so paid. That learned Judge sa)^: 
** The defendants have paid Uteir money for that which 
is of no value; they have thereby smneined a loss* and 
they ought not to be permitted to throw that loss upon 
another innocent man* who has dune no act to mislead 
tliem; and still less ought they to 1>e so permitted where, 
instead of being misled by any act of the plaintifts* they 
diemselves have given the appearance of authentidty to 
tlie instrument by their own indorsement*' which was a 
son of warranty of its genuineness at a time when the 
forged acceptance made a part of the instrument.” So 
liere the names of Barclay and Co., on'the back of the 
bills amounted J:o a sort of warranty that the prior 
indorsements w'ere made by persons having proper 
authority for that purpose. On the other side, tliree 
objections will probably be made. 1st* That the action 
is Itarred by the statu^ of limitations; 2dly* tliat the 
bills were paid by the plaintiffs on tlie faith of the 
power of attorney* and not of the indorsement by 
Barclay and Co.; Sdly, that the defendants received the 
money ns mere agents* and i>aid it over to their prin¬ 
cipal before they had any notice that Card had not 
authority to indorse the bills. ^Abbott C.J. You had 
lietter begin with the second objection* for unless that, 
can be obviated* it will not be necesstu'v to discuss the 
others..! If the indorsemenf'by Barclay and Co. amounts 
to a warranty, it is no answer to say thut the money was 
not paid on the faith of Uiat warranty. ' If goods are 
furnished to A, and a warranty of the payment is given 
by it would be no defence to an action on that w'ar- 

rauty 
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rsnty against B, to sliow tliat,at the time of the sale his 
credit Vas not so good as A,% and that the goods were 
furnished on A*s credit, and not on the credit of the 
warranty. So here, although the bills were paid on the 
faith of the indorsement by Card under the power of at* 
toniey given to hitn, that is no answer to this action if the 
indorsement by Barclay and Co. is to be considered as a 
warranty. To support the next objection, viz. that thede* 
fendants received the money as agents, Sadler v. Evans{a) 
will probably be relied on; but there all parties knew that 
the defendant received the money as agent. Here there 
is nothing to show that the East India Company knew 
the defendants to be agents. Under such circumstances 
an action will lie against the agent to recover back the 
money wrongfully paid to him. S7towdon v. Davis, (b) 
\_Baylcy J. There the defendant wrongfully took tlie 
money in the first instance.] 

Campbell^ contra, was stopped by the Court. 

• 

Abbott C. J. I am clearly of opinion that the plain* 
tiffs cannot maintain this action. It is found os a fact 
by the special verdict that, before the bills were paid the 
plaintiffs took all such steps as they judged fit to satisfy 
themselves that the first indorsement by J, Card was 
made by virtue of a sufficient authority. The power of 
.attorney was not produced by the defendants; nor does 
it appear that they ever saw it, or had any means what- 
ever of forming a judgment as to its sufficiency. But 
laying that part* of the case aside, it further appears 
that after the East India Company, who had full means 

4 

(a) 4 Burr. 1984. (ft) 1 ToitfU. 3S9. 

of 
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of knowledge, had inade> all such inquiries as they 
thought fit, the defendants, who are perfectly innocent 
parties, received the money as agents and paid it over 
to their principals. As soon as the defendants received 
the money Davies and Card might have maintained an 
action against them for it; they were, therefore, bound 
to pay it over. Perhaps, indeed, they might have re¬ 
fused to do so had the money remained in their hands 
until tlie insufficiency of J. Card's, authority to indorse 
the bills was discovered; but in fact the whole had been 
paid over before any such discovery was made. The 
plaintifi^ therefore, cannot now call upon them to restore' 
money which is not in their hands, and which they 
had no right to withhold from their principals. For 
these reasons our judgment must be^for tlie defendants. 

Bayley J. The most favourable view of this case for 
the plaintiffs, is to say that both parties are innocent and 
free from blame; but even then the maxim “ potior est 
conditio possidentis** applies. And it is to be observed, 
that all the means of ascertaining the extent of Card's 
authority were within the reach of the plaintiffi, and 
notwithstanding that, they thought fit to pay the mon^. 
Great injustice would be worked if they were now al¬ 
lowed to recover it back. The defendants did not take 
the bills immediately from Card, but mediately through 
Davies and Card; they had not, therefore, any right 
to see the power in the hands of Card, nor am 1 pre¬ 
pared to admit that every indorser warrants the genuine¬ 
ness of the prior indorsements. But it is not necessary 
to decide or discuss that question. The power was 
shewn to the plaintifi^ it was for them to judge of the 
extent of the authority given by it. The imputation of 

VoL. III. U negligence 
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CASES IN TRINITY TERM 
negligence does therefore attaeh upon the plaintiifsy but 

A 

not upon the defendants. The latter received the money 
as agaits and have paid it over, it would be extremely 
unjust to make them refund the money. I am therefore 
of opinion, that the plaintiffs cannot recover in this 
action. 


Holroyd J. I agree entirely both in the principles 
of law which have been stated by my Lord Chief Justice 
'and my Brother Barley, and in the application of them 
to tins case. The money was paid by the plaintiffs, not 
on a mistake of fact but of law, the case of Bilbie v, Lum~ 
ley {a) is therefore sufficient to dispose of this question. 
The plaintiffs had the means of knowledge in their 
power, and acte*d Upon the information which they cfo- 
tained. It turned out that Card had not any authority 
to indorse the bills, but I tliink the defendants were en¬ 
titled to presume that the indorsement was properly 
made, and were justified in receiving the money, and 
when they had received it, they could not have resisted 
an action brouglit for it by their principals. ^Here was 
no express promise to repay the money to the plaintiffis 
if the indorsement proved insufficient, nor can any such 
promise be implied from the facts of the case. The 
defendants have paid over the money to persons who 
could by law' have compelled them to do so, the plaintiffs 
then cannot be entitled to recover in this actimi. 

Littledale J. The whole of the argument for the 
plaintiiis was founded on the supposition, that a person 
presenting a bill for payment gives a warranty that the 

(a) 2Ettst,4C9. 
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indorsements are genuine, and made ,i|inder a proper au- 1824. 
tliority. Here, certainly, there was not any express ' 

warranty, and I am not aware of any case which says Co. 

that such a warranty is to be implied. The dictum of Trkwok. 
Chambre J., which has been cited, is only that it is a 
sort of warranty. In the present instance, upon the 
facts found by the s{^ial verdict, tliere. was nothing 
like an implied warranty or even a representation. The 
plaintiffs paid on tlie faith of the power of attorney, 
which was shewn to and examined by them. Clearly, 
the law will not imply a warranty by the defendants, 
that Card had power to indorse the bills when the 
plaintiffs had the means of ascertaining the extent of his 
authority, and the defendants had not. llj therefore 
in general, tliere were an implied warranty, of which 
however I am nqt aware, it would in .this case be nega¬ 
tived by tlie finding of the jury. Upon the whole then 
it appears, that there is not any ground for the claim 
made in this action. 

* Judgment for the defendants. ' 


Lewis against Catherine Lee. 


A SSUMPSIT for goods sold, money lent, &c. Plea, a woman di- ' 

vcrc&d ft indisft 

praying judgment of the writ, because, before and et thoro for 
at the time of suing out the writ of the plaintiffi she, the i^“ng sepw^ 
said Catherinei was and now is married to one Francis husba^°*" 
LeCi who is still living, to wit, al, &c. And this, &c. 
wherefore because he is not named in the said writ, she 
prays judgment thereof, and that the same be quashed. 

U 2 Repli- 
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Replication, that^the said writ, by reason of any thing 

r 

by the said Catherim in her said plea alligged, ought not 
to be quashed, because, before the time of making tlte 
said several promises and undertakings in Uic declar** 
ation mentioned, the said Tramis Lee exhibited a libel 
in the Arches Court of Canterbury against the said 
Catherine j and that the said Francis, on the 4th day 
oi December 1814, obtained against the said Catherine 
in the said court, a definitive sentence of divorce from 
the bed and board of, and mutual cohabitation with, the 
said Francis, for adultery committed by the said Ca~ 
therine witli one A. B. ; and that, before and at the time 
of the making of the said promises and undertakings in 
the declaration mentioned, and from thence, until and 
at tlie time of issuing out the said writ of the plainlilf 
against the said Catherine, and still, she- tlie said Cathe~ 
rine, lived divorced, separate, and apart from the said 
Franchise, her husband; and that she, the said Cathe¬ 
rine, during all the time aforesaid, and still, had a large, 
ample, and sufficient allowance, as and for her separate 
maintenance, and which allowance had been during all 
that time paid to her, to wit, at, Sic. And that the said 
Catherine, so being divorced, separate, and apart from 
her said husband, and having such allowance, the said 
several promises in the declaration mentioned, were made 
by the said Catherine as a feme sole upon her own se¬ 
parate credit and account, and not upon the credit or 
account of her said husband, to wit, at, &c. And this, 
&c. wherefore he prayed judgment, and that the said 
writ might be adjudged good, and that the said Cathe¬ 
rine might answer over thereto, &c. Demurrer. 

Dover in support of the demurrer. The replicatimi 
is bad in point of form, because it refers to the promises 
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in the declaration and not to the writ, of which the plea 
prays judgment. It therefore goes beyond the plea, to 
which it ought to be an answer, and is bad as a de¬ 
parture from it. Secondly, it contains double matter. 
The plaintiff relies upon two pointsfirst, the divorce; 
and, secondly, that credit was given to the defendant as 
a>feme sole. These two facts have no connection, and 
do not coiistilute or\e proposition. Thirdly, the divorce 
is informally pleaded, for it ought to have been shewn 
before whom, and for what cause, it took place, ComyrCs 

V Co. Lit,^0‘6.a. But, fourtidy, 
the replication is no answer to the plea, because it does 
not shew that the defendant had ceased to be a feme 

covert; and it is quite clear, that if she continued a 

• • 

feme covert, she was not liable to*bc sued alone. Gil- 
Christ V. Jir(At}n (ft) ^licws that a feme covert living apart 
from her husband and in adultery, cannot be sued as a 
feme sole; and the law is the same even if she lives se¬ 
parate, and has alimony pending the suit in the Eccle¬ 
siastical Court, and obtkius credit in her own name, El- 
lagh v. Leigh, (b) In Marshall v. Jhtilon (c), all the former 
cases were reviewed, and it was fully establislind, that a 
feme covert cannot bring an action while the rckilion of 
marriage sidfsisls, and she and her husband are living in 
this kingdom, notwithstanding she lives separate from her 
husband, and has a separate maintenance secured to her 
by deed. If the defendant, therefore, be still a feme 
covert, this falls within the rule laid down in these cases. 
Whether she be a feme covert or not depends upon the 
effect which the common law courts will give to a 
sentence of divorce a mensa et thoro. Now, at com- 
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mon lr.w a wife could not sue without her husband, ex¬ 
cept in cases where he was supposed to he civiliter 
mortims. In Co. Lit* 132 b. Lord Coke says, “ that a 
wife is disabled to sue without her husband, as much as 
a monk is without his sovereign, and he mentions Sir 
Haibert Belknap\ case as an exception. He was exiled 
or banished for life beyond sea, and his wife was allowed 
to sue out a writ in her own name, he being alive.” 
And Lord Coke afterwards obsei’ves, “ that a deportation 
for ever into a foreign land, like to profession, is a civil 
death, and that is the reason that the wife may bring an 
action or may be impleaded during the natural life of 
her husband; and so, if by an act of parliament the 
husband be att£^inted of treason or felony, and saving 
his life, is banished for ever as Belknap whs, this is a 
civil death, and tlie wife may sue as a'feme sole; but if 
the husband have judgment to be exiled but for a time, 
which some call a relegation, that is no civil death.” 
Unless, therefore, the sentence of divorce a mensa et 
thoro, operates as a civil death of the husband, it is clear 
that the wife cannot be sued os a feme sole.* Now, here 
the divorce is for adultery, and though at one time it 
was held that that was a ground of divorce, a vinculo 
matrimonii; it was afterwards solemnly settletl in Fol- 
jamhe's case in 44 Elizabeth (a), that it was only ground 
of divorce a mensa et thoro, and this alteration of the 
l^w may account for some of the dicta to be found in 
the older cases. The sentence of divorce a mensa et 
thoro does not fixtiiiguish the obligations attending the 
relation of husband and wife, but merely suspends them 
and operates only as a temporary separation. The 


(«) J/oore, 68 Nofj. 100. 
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sentence, so far from dissolving the^ matrimonial tie, by 
its very tenor^ contemplates the possibility recon¬ 
ciliation and renewed cohabitation, and it is in con¬ 
formity to this notion that the injured parly, before 
becoming entided to the benefit of the sentence, is 
obliged to enter into a bond to lead a chaste and con- 
4nent life without contracting marriage during the life 
of the defendant. The words of the sentence are, “We 
. . do declare that the said A. B. ought by law to be di¬ 
vorced and separated from bed, boai'd, and mutual co¬ 
habitation with the said C. Z>., her husband, until they 
shall be reconciled to each otha', and we do divorce, &c. 
bond being given.” (a) It is evident, therefore, that the 
sentence contemplates only a temporary separation, and 
resembles the case put by Lord Cohe, where the husband 
is exiled but foi; a time. It does not operate, therefore, 
as a civil death of the husband does. In that case the 
woman is considered as a widow. Such a sentence does 
not bar dower, Co. Lit. 32., StowePs case (5), nor bastard¬ 
ize the issue (c), nor determine an estate to the husband 
for the life of his wife. At common law, tlierefore, tlic 
effect of such a sentence was not to destroy the relation of 
husband and wife, and to make the woman a feme sole. 
By the 13 Ed.l. s.l. c.33., a woman who elopes with, and 
continues with, an adulterer, loses her dower; but that is 
by tlie positive enactment of the legislature. If pai'ties 
separated by divorce a mensa et thoro marry again, they 
may be proceeded against in the Ecclesiastical Courts, 
although they are not indictable for felony under the 
1 Jac.l. c.ll., because they are withfii the exception in 


(«) PotfTiter on Marriage and Divorcr, ISy. 

(/;} Godbold,\45. Notf. 108. But see,contra, iJu/Z’s p. 15. 

(c) Surti’s EccU Law, tit. Marriage, 502. 
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the third section; r but it is quite clear from Portet^s 
case (a), that if they had not been expressly excepted, 
they would have been within the enacting clause. It is 
clear, then, that the sentence of divorce a mensa et thoro 
has not the effect of putting an end to the coverture of 
the woman; and ^at being so, Hatchett v. Baddel^ {b), 
and Marshall v. Button (r), shew that she cannot be sued 
as a feme sole. 

* 

Abraham, contra. The authorities qited on the other 
side establish this principle, that it is not in the power 
of parties, by their private agreement, to alter the 
character and condition, which by law results from the 
state of marriage. But here, that character and con- 
dition is altered, not by the agreement of the parties, 
but by the sentence of a court of component jurisdiction. 
In PUagh V. L^igh {d) proceedings had been instituted in 
the Ecclesiastical Court, and alimony had been allowed; 
but no adjudication had taken place upon the matter 
before the court. In this case, the replication states, 
that the Ecclesiastical Court pronounced a definitive 
sentence of divorce from bed and board, and that the 
parties did live separate at the time when the action was 
brought. It does not appear that the separation was to 
be temporary ; it might continue during their lives. In 
3 Salkeld, 138. it is said, that a divorce for adultery was 
anciently a vinculo matrimonii, and, therefore, in the 
beginning of the reign of Queen Elizabeth, the opinion 
was, that after divorce, the parties might marry again; 
but in Foyambe’s tase (c), that opinion was changed, and it 
was held to be only ground of divorce a mensa et thoro; 

(a) Cro. Cur. 461. (b) 2 Blao. 1079. 

(c) 8 T. R. 545. (il) 5 T. R. 670. 

(e) Moore, 6'85. Noy* 100. 
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and accordmg to Stephefts v. Totty{a\ after a divorce lBS4i. 
causa adulterii, a release by tlie husband of an obligation 
made to his wife before marriage was adjudged good. a^imt 
Admitting, therefore, that a sentence of divorce a 
mwsa et dioro does not wholly destroy the relation of 
husband and wife, still it operates as a suspension of 
th^t relation so long as the parties continue to live se¬ 
parate in pursuance of the sentence; and upon that 
ground, children born during such separation, are prima 
facie bastards, Thf Parish of St. George v. St. Margaret, 
Westminster, (b) Here it is stated, that th^ wife did, at 
the commencement of the action, live separate and apart 
from her husband: she, therefore, was not at tliat time a 
feme covert. 

t 

• 

Abbott C. J. •There is no authority to shew that a 
sentence of divorce a mensa et tlioro for adultery so far 
destroys the relation of husband and wife as to make 
the latter a feme sole. In Hatchett v. Baddeley (c), 
Blackstone J. says, that* a feme covert cannot be sued 
alone unless in the known excepted cases of abjuration, 
exile, and the like, where the husband is considered as 
dead, and the woman as a widow, or else as divorced a 
vinculo. In Hyde v. Price (d), the then Master of the 
Rolls, Lord Alvaidey, after citing this dictum, says, that 
he had taken the pains to look at all the cases on this 
sub^t which were collected in I^an v. Schutz{e}, 
and that they all shewed that, subject to the ex¬ 
ceptions mentioned by Mr. Justice Blackstone, no action 
could be maintained against a married woman; and in 

(«) Cro. Eliz. 908. (A) 1 Sdk. 123. 

(c) 2 Blade. 1082, (rf) 3 Vis. 443. 

(«) i£l. 1195. 

Marshall 
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JSSi. v. MtUtoft, which wafe argued before the twelve 

Judges, Lord Ker^on, in delivering the jud^ent of 
the court says, “ We find no authority in the books 
to shew that a man and his wife can, by agreement 
between themselves, change their legal capacities and 
characters, or that a woman may be sued as a feme 
sole, while the i-elation of marriage subsists, and she 
and her husband are living in this kingdom.” Now 
in this case it is clear, from the authorities cited, 
and from the terms of the sentence which have been 
referred to, that a divorce for adultery does not de^^ 
stroy the relation of marriage, but that it merely sus¬ 
pends for a time some of the obligations arising out 
of that relation. The relation of marriage, therefore, 
still subsisting, and the defendant still continuing a ferae 
covert, according to all these authorities, she cannot be 
sued without her husband. The judgment of the Court 
must, therefore, be for tlie defendant. 

Judgment for the defendant. 


Bushby and Another, Executors of J. Bushby, 
against John Milbourn Dixon, Heir of John 
Milbourn Dixon, deceased. 



simple, at the executed by John MiUxm'n Dixon^ deceased, and 


draUi^in &e Dixon, deceased, to John deceased, in the 

possession of a * 

tenant from year to year, died, leaving C. 27. her heir at law. No rent was ever pi^ to 
him, it being supposed that the iaii& passed to a devisee under the will of jf. B, After 
the death of C. 27., his sen and heir at law brought ejectment, and recovered the lands. 
In debt v gai«wt the son, as heir of C. !>., on a bond given by the latter, to whicli the son 
pleaded no assets by descent from bis father, it was held, that the father was seised, injacf, 
of the lands hi question, that tliey descended from him to his son, and were, thcr^ore, 
assets in the bands of the latter, liable to the bond debt. 


penal 
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penal sum of 3601., conditioned for the payment of 
1801., wllfi interest, at per cent cm the 12th of No¬ 
vember 1706. The first plea was non est factum. The 
second solvit ad diem. The third solvit post diem. On 
which pleas respectively issues were joined, and found 
for the plaintifil The last plea and issue thereon were 
aS follows: that defendant ought not to be charged with 
the said debt, by virtue of the said supposed writing 
obligatory, because he, the said defendant, hath not, nor 
at the time of the*exhibiting the bill of the said plaintiffs 
’ in this behalf, nor at any time before or since, had he 
any lands, tenements, or hereditaments by descent ftom 
the said John Milboum Dixonj in fee simple; and this, 
&c., wherefore he prays judgment if ^he, the said de¬ 
fendant, as heir of the said John Milboum Dixon de- 
ceased, ought to"b<i charged with the said debt by virtue 
of the said writing obligatory. Replication, that the 
defendant hath, and at the time of the exhibiting of the 
bill of the plaintiffs in this behalf, had sufficient lands, 
tenements, and heredilaments by descent from the said 
,John Milboum Dixon in fee simple, wherewith the said 
defendant could, and might, and ought to have satisfied 
the said debt above demanded. At the trial before 
Holrcyd J., at the Summer assizes for Cumberland, 1823, 
a verdict was found for the plaintiffs on this last issue, 
subject to the opinion of the Court on tlie following 
case. The obligor, Liuy Dixon, at the time of making 
her will, and also of her death as hereinafter mentioned, 
was seized in fee of tlie adjoining tenements of Cathymdy 
and Simeons Onset, being both of freehold tenure, and 
situate in the parish of Kirk Andrews upon Esk, in the 
county of Cumberland; and by her will duly executed, 
devised her messuage or tenement, called Callowdy, to 

her 


299 

1324. 

BirfeaBY 

agakitt 

iSnoTx. 



CASES m TRINITY TERM 

her daughter Ann, the wife bf John Milbourn, for her 
life with power to dispose thereof by will. Dixon 

died so seised, on the 15th of June 1797. At the time 
of making her will, and also of her death, both Catlaftady 
and Simeons Ofisei were occupied as one farm, being in 
the possession of the same person as tenant from year to 
year of the whole, under one rent; which person con¬ 
tinued in possession as tenant until the year 1807. From 
the time of the death of Lun/ Dixon, Ann Milbourn, and 
John Milbomn her husband, contending that Simeons 
Onset passed by this devise, received the rents of both 
estates during her life. Ann Milbourn died in 1801, 
and after her death, her husband John Milbourn received 
the rents and profits both of Catlowdy and Simeons 
Onset, as tenant by. die curtesy until his death, which 
took place in June 1815. In 1807. the said John Mil- 
boitrn granted a lease of the two tenements to John 
Forster and Adam Forster for nine years, under which 
the lessees held the possession, and paid the rent to John 
Milbourn durii^ his life ; the last rent which was paid 
by them to John Milbourn was at Whitsuntide 1815, and 
then due, which was subsequently to the death of John 
Milbourn Dixon, the other obligor, which took place on 
the 27th of April 1815. The obligor John Milbourn 
Dixon was the heir at law of Lu(y Dixon, and he, in 
Hilary vacation 1815, served a declaration in ejectment 
upon the tenant in possession of Simeons Onset, claiming 
it as heir at law of Lucy Dixon, but he died as before 
stated, on the 27th of April 1815, and no further pro¬ 
ceedings took place therein. The defendant, after the 
death of his father, brought another ejectment, and after 
obtaining a judgment by default, recovered the pos¬ 
session of Simemis Onset in Trinity vacation 1815. 

After- 
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Afterwards one J^aac Milboum, the son of the said Ann 
Mi&oum, )>roug\it an ejectment for the same premises, 
which was defended by J. M, Dixon the present defend- 
ant, upon the trial of which a verdict was found for the 
defendant, and a rule nisi having been obtained to set 
aside that verdict, the Court of King’s Bench upon 
argument discharged the rule, being of opinion that 
Simeons Onset did not pass either by the will of Lucj^ 
Dixon or of Ann idithoum. The question for die 
opinion of the Court is, whether the present defendant 
, took Simeons Onset by descent from his father. 


Bvwar 

Dixon. 


Patteson for the plaintiff. The simple question to be 
decided is, whether the defendant’s father was ever 
actually seised of Simeons Onset, for jl must be admitted, 
that a seisin in law in the father is not l^uflicient to make 
die estate assets in the hands of his son, Co. Lit. \ \b. 
n. 3. The case states, that the estate in question at the 
time of Lucy Dixon^s death was in the possession of a 
tenant from year to year. At diat tim^ J. M. Dixon, 
the father, could not enter by reason of the outstanding 
term, but the possession of a tenant for years is the 
possession of the person entided to the freehold; the 
father was therefore seised in fact immediately on the 
death of L. Dixon, In Co. Litt. 15 a. this very case is 
put, and the same was held respecting a copyhold in fee 
in Brmm*s case, (a) In note 82. to Co. Litt. 15^ 
Mr. Hargrave cites Jenk. 242. as shewing that the entry 
of a devisee for years will make a possessio fratris, Vin, 
Abr. Descent (K), pt. 34. S. C, So in Goodtitle v. Neoh 
man (b), the possession of guardian in socage was held to 

(a) 4 0>. 21.' Moon, 125. (£) 3 fTOo. S16. 

be 
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be the possession of the hdr. c The possession of tenant 
for years has also been holden sufficient to give actoal 
seisin to a feme covert so as to make her husband tenant 
by the curteseyy JOe Grey v. Bichardson, (a) If then the 
possession of the tenant was the possession of J, M, 
Dixotif be was actually seised on the death of Dixon* 
The subsequent payment of rent to the supposed de¬ 
visee of Simeon*s Onset might be a disseisin of «7. M. 
Dixon, but could not be an abatment. The possession 
of the tenant for years protected the heir from abate- 
ment, Co. Lit* 243 a. \Iiaylcy J. If the present defends 
ant had claimed tlie lands in question in a real action 
as heir of the fatlier, could he say diat his father was 
seised by taking the esplees ?] He might, for although 
rent was paid to anotlier, 'yet the tenant must be con¬ 
sidered as taking .the esplees or profi^ of the lands for 
tlie use of tlie person entitled to the freehold, the pos¬ 
session of the tenant being in law his possession. It is 
even doubtful, whetlier tlie payment of rent to a third 
person mnounted in this case J;o a disseisin of 3. M* 
Dixon, as it was paid to the devisee under a mistake, 
and not with intent to work a disseisin, * Litt* s, 396. 
Williams v. Thomas {h). Doc v,. Perkins {c), Jarrett v. 
Weave (d), HaXl ,v. Doe, (r) 

Tindal contra. Looking at the whole of this case, it 
appears that the obligor had not any such seisin of the 
estate in question as to make it descendible from him to 
the defendant. L. Dixon died seisod on the 15 th of 
Jme 1797* Ann MUboum, and John her husband, re- 

v' 

• {a)ZAtk.ied. (6) 12 Bast, 141. 

» (c) SM.4[it* 271. {d) 5 Price, ilS. 

it) 5S.4:A.6B7. 
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c^ved the rents from tliiH; time till«1801» when Ann 
died, the rents were tlien received by J. Mt^xnarn^ 
claiming to be tenant by the curtesy up to Whitsuntide 
1815; before which time, viz. on Apil the 27di in that 
your, J, M, Dixon died. It is plain, therefore, dtat the 
obligor never enjoyed the profits of tli^ estate, and the 
anilities which have been cited do not shew that 
under the circumstances of this case he was i^sed in 
fact. In Co. tatt. 15^ which has been referred to, he 
speaks of the son dying “ before entry or receipt of 
Ti^t*’’ Those words manifestly imply that he speaks of 
a case where the rent would have been paid to the son 
if he had lived till it became due, and not of a case 
where there has been a denial of his title as in this 
case. Here the rent was received* by’another person 
upder a claim of right as devisee ander the will of 
L. Dixon. So in t&e case cited from JenJk. 242. where 
the entry of the devisee was held to be an entry for the 
heir at law, there was no adverse claim; again, in Good- 
titk V. Newman^ there yras an actual entry by the guar¬ 
dian in socage. Here tlie plaintiff cannot recover, 
unless he succeeds in shewing that a person who was- 
kept out of the enjoyment of tlie freelmld during Ids 
whole life by an adverse agreement be^een the tenant 
and a third person, was nevertheless actually sebed of 
the freehold. This would hav# been a dissebin if the 
oUigor had entered or received rent, RoiU Abr. Dis* 
seisin (C), pi. 8. Bro. Abr. Disseisin, pi. 96." But as he 
had not entered or received rent it was an abatemwt, 
for if the obligor having received rent ^ould have been 
diss^sed by a subsequent payment of it to>another, why 
should not the payment of it to another ab initio, pre¬ 
vent him fhom ever becoming seised* In Com. Dig, 

Abatement 
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Jbatetni^t (A l.)f jt is defined to be when on • dfmg 
8eue4/<»l(fc without right enters before the heir ” And 
in Co* UU» 277 a* it is said* than an abator takes awa^' 
the freehold in law descended to the heir. The ques¬ 
tion put as to the; bringing a real action is also impoiv 
tant, Jbr how can'it be said that the obligor 4ook the 
e${deest when John MUboum and his wife received all 

the rent whicli was paid for the land. 

% • 

Abbott C. J. I am of opinion that the verdict on 
the last issue, must be entered for the plaintifis. It is 

9 

dear that if the obligor was ever actually seised of the 
estate in question, for hov/tever short a time, the defend¬ 
ant teites it by descent from him. But ithe seisin of the 
obligor must be shewn to have been a seisin in faht. That 
is also necessary to make a possessio, iratris, so as to 
cause the descent of an estate to a*sister of the whole 
blood, in preference to a brother of the half blood; and 
therefore whatever seisin suffices in the latter case will 
auffice^tditcharge the defendant in this action. Advert¬ 
ing to the doctrine on this point in Co, LiU, 15 a, we 
find it laid down thus: “ If the fether maketh a lease 
for years, and the lessee entveth, and dieth (a), the 
eldest son>di6th <|$irmg the tejrm, before entry or receipt 
qCrent, the youngest^on half blood shall not in¬ 
herit, but the sister; «beCmise the possession of the 
lessee for years (end a tenant from year to year istto be 
considered'a* lessee for years for this purpose,) is the 
possession of the eldest son se as he ^factually sdlsed of 
the fee simple, dnd consequemtfy tht^sistevof th^ whole 
blood is to budw” l^is ^ 

^ i 
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fltei of a tmant fi>r years, bdng a riglitiul possessioii,'^ l» 
oonsid^ed'iii law as the possession of the heir, atid 
therefore gives him a seisin jixk fact. On the authority 
of this doiitrine, which has been very often recognized in 
other cases, 1 think that we are bound to say that1^ 
obligor, t/l M. Dixortf was for a time seised in &ct <[lC 
Simeon*& Onset, and consequently that the defendant had 
the land by descent from him, and is thereby rendered 
chatgeable in this action. 

a 

Bayley J. It is clear on which side the justice of 
this case lids, for as heir either of Lucy Dixon or of his 
&ther, the defendant is certainly liable to discharge this 
bond. But still we must see that he is properly charged 
as heir of his father, in order to giyte judgment for the 
plaintiffs in this action. It seems to me that the taking 
of the esplees by the t^ant is a taking ftir the person 
seised of the freehold. In llatdiffe*s case (a) there is 
this passage relating to the doctrine of possessio fratris,'^ 
<< If the elder son enters, and by his own hatiti 
gained the actual possession, or if the lands were leased 
for years, or in the hands of a guardian, and tlie lessee 
or guardian possess the land, there die possession of 
the lessee or guardian doth vest the actual fee and free¬ 
hold in the elder brother.** Where there is no one in 
possession at the death of the ancestor, there must be 
an actqal entry by the heir to give him the^'seisin in 
fact. But when there is a tenant, his possesslbn becomes 
that'Of the Jieir immediately on the death of the ances¬ 
tor. The subsequent mi^bondUct of the* tenant in pay¬ 
ing rea^ to^ttooChpnpersoli, or the mibbdee of the heir'tfs 
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1^. tb liiij aHAm by i^smn Mteif flife 

^sln WMch iie before bad. Tft diiis tAsej thei^W^'f 
Attk^^ i^nidA (hdt the de^adkAt idok *Ae lahd ill i^eS^ 
doa 'by descent from hfs abd tlie 'VeMlkf 

die Ke^ isiiie tmist be ebterCd for die pteiiAii^. 


ttbfcaioiTD j. I think that die defondatiX ia liitole to 
i!his lyctfon as hen: of his &ther, having reived! ttthds'by 
descent from him, his father hating been‘seised of didn 
m fact. Lord Co/ce puts the two cases of a man dying 
seised of lands in his own possession, and of lands in 
die possession of a tenant for years. If he is ill pOB- 
BesdOn himself the foeehotd desomds mi the beh^, 4Aid 
lie is imihedktdy seised in law, btit not in &CI* lb €fo. 
lalu. 377.0. speaking of an abator, he Says: ^'^dLlNMe is 
both an and word, and n^i&lh, In Its 

proper Sense, to diminish or take away; as kmeby his 
entry he diminisheth abd taketh alSny ihe fredudd to 
lasf descended to the heir.” And agaSn; ** A dbsdiiin* 
is a w^gfol putting out of hkn that is octUc^ seised 
of a breehdid. An abatemait is when a man died ediSed 
of fui estate of hfoetitance, and between tlm ^Mh' and 
the entry of the heir an estral^r doth mterpose hiin> 
self, and abate.^ So that if a ihan <he seised tlf land 
%i his OSmposs^simi, and the heir does hot enter, dtid a 
third persmi does, that which would hasebeCn a disie^in 
jif the heir had entered, is an abatement. Again, In Co. 
£^.3430.,' it is said, dmt if the ancestor leises'fer 
years, and dies, the possession td* the Imoee for ytlus 
ihaketh an aefnoZ freehold in the eldest StHi. 'Thus, the 
icase of an ancestor dying sdsed of hi ihe pos^ 
session of a tenant for years, is, in this respect, put on 
a different footing from his dying seised where there is 


no 
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.and in the .former case |he heir has suoli a 
fta rendem the land descendible .from him* And 
if ithere be an actual seisin in the heir, that will not be 
defeated ab initio by a subsequent n^lect on his part to 
claim rent, or on the part of the tenant to pay it. The 
lessee was bound to pay rent to the lessor and his heirs, 
and ibmrefore cannot be permitted to say that he took 
the epplees fiir any one else. The defendant in this case 
lihen must claim the* land by descent from his father, die 
and is liable to be charged with the bond debt. 

Littlsdalb J. 1 also am of opinion diat the plain- 
tifl& are ^dded to recover on the third issue. If the 
nbligm* was ever aiAually seised, the defendant takes by 
deapeat from him. At the moment of Ltm Dixon's 
death, the obligor did become actually seised, for the 
possession of the t^nsilht for years is the possession of 
the aimer of the freehold. In the old entries of plead¬ 
ings ill real actions leases for years are never noticed; 
it is never said that t}ie land descended from A. to B. 
aal^t to a term. In those days it was considered that 
the tenant was in the nature of a bailiff or servant, and 
therefore that he took the esplees for the benefit of the 
ownm* iff the freehold, (a) But stress has been laid on 
the feet of rent being paid* to a third person. That, 
iipwev^, makj^ no difierence. Although no rent was 
paid to the obligor, still at die moment of Lucy Dixon's 
daath die possession of the tenant was the possession of 
heir. He then became immediately seised in fact 
',It is immaterial to this question whether he was offer- 

j[a) See Ten. 54. Co. Lift. 259 6. ii, 2. Waik. on Dacenls, 108. 

' ‘ ^ s, > V / / 

.... . X 2 wards 



SOS 

1824. 

Bushby 

tigttifixt 

]}lXOK. 


CASESi^iN TRINITY TERM 

wards disseised or pot, the land d^cended from him to 
the defendant, who is therefore liable to discharge the 
bond of his ancestcu*. 

Judgment for the plaintii&. 


Bauford, Administrator of N. Pitts, agmmt 
Vincent Stuckey. 


A. and B. by 
deed, (recitin'; 
that C. had left 
tliem estate's in 
strict settle¬ 
ment, with re¬ 
mainder over 
oil failure of 
issue male, to 


f 

y^EBT upon an annuity deed, bearing date the 11th of 
Mai/ 1810, between B. J, Barilett and Vincent 
Stuckey of the one part, and one Kathanid Pitts of the 
other part. The deed, which was set out on oyer, re¬ 
cited that John Stuckey, deceased, by his last will gave 

X).,) out of their and dcvised to two trustees therein named, and their 
regard to jO., ^ ^ ^ . 

and considering heii's. Certain laiids and hereditaments in his will men- 
tfaat C. had . , , ' 

made no other tloned, habendum, to the trustees, and ibeir heirs, to 

him^agreS*^ the use of B. J, Bartlett and his assigns, for life, witli 

«ecu1ore remainder to his first and other sons, &c.; and in de- 

^ministrators iss^e male of B. J, BartUtt, remainder to the 

to pay him au 

annuity for of Vincent Stuckeu and his assigns, foi' life; re- 

twenty-one ° 

years, if A. and maiiider to his first and other sons; and in default of 

B., or the sur¬ 
vivor of them hsxiG itmQ oi Vincent Stuckey, remainder to the use of 

a^iu*^ Nathaniel Pitts and his assigns, for life, with divers re- 

dMth of^. mainders over; and reciting also that J. Stuckey, the 

within the term, tegjator, by liis will devised to the trustees certain other 

to his child or ' v 

children, if any, '• ^ ^ _ * 

in such propoitions as D. should appoint, or in default of appointment, to all of them 
equally; and if there should be no child, to his then wife, so long as sbe should remain a 
widow. covenanted with A, and U, their executors, &c., that in case he or his heirs 
should come into possession of the said estates under the will of then that he, D,, his 
heirs, executors, or administrators, should pay to die executors or administrators of A, ami 
B,, or the survivors of them, all sums of money received by him, his children, or wife, for 
and on account of the annuity. D>, his wife and child, died within the term, and it was 
held that the deed did not operate as the grant of an annuity fur the term of twenty-one 
years absolutely, but that it was determinabie by the death of the grantee, his diildren and 
wife, and therefore thatD.’sadtrMiistrator was not entitled to claim payment of the annui^. 

lands 
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lands and hereditaments in the will also mentioned, to 
hold to them and their heirs, to the use of V, Stuckey 
and his assigns for life; remainder to the use of his iirst 
and other sons; and in default of issue male of 
Stuckey, remainder to the use of B, J, Bartlett and his 
assigns for life; remainder to the use of his first and 
other sons; and in default of issue male of the said 
B'. J. Bartlett, remainder to the said Nathaniel Pitts and 
his assigns, with divers remainders over. The deed 
then recited, ihaV Bartlett and Vincent Stuckey, in con¬ 
sideration of the great regard and esteem* which they 
had for Pitts, and considering that the testator had not 
by his will made any further provision for Pitts, agreed 
to grant him an annuity of 500/. per,annum for the 
term of 21 years, in case they shoOld so long live; and 
in the event of either, of their deaths within the said 
term, then if the survivor should so long live, and be in 
actual possession of all the said settled hereditaments, 
to commence from the 25th March then last past, to be 
paid half-yearly ; and in case of the death of Nathaniel 
Pitts b^ore the expiration of the said term of 21 years, they, 
the grantors, agreed that they, or the survivor of them, 
would pay the said annuity for the term aforesaid, sub¬ 
ject as aforesaid to and for the use and benefit of the 
child and children of N, Pitts (if any) in such pro¬ 
portion as he, N, Pitts, should by deed or will appoint; 
and in default of appointment, for the benefit of all hes 
childr^ equally; but in case there should be no child 
of N. Pitts living at the time of his decease, happening 
within the said term, then the said annuity was to be 
paid in like manner for the then remainder of the said 
term of 21 years, in case the said grantors, or the sur- 
vivor of them, should be then living, unto his then 

X 3 wife. 
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* * 

wife, foe and during such period only of the said teifn in 
she should continue his widow; which said aaiiuityst 
was agreed should be paid by the grantors in cerfais 
specified proportions; and it was also agreed that if ra 
the death of eithw of the grantors within the said term, 
the survivor of them should be in the possession of the 
said hereditaments and premises, then the annuity shpii!d> 
be paid, as before stipulated, by such survivor for the 
dien remainder of the said term of 21 years, in case 
such survivor should so long live ; but in case N, PUts 
or his heirs should at any time during the said term 
come into possession of the said manors, messuages, 
farms, lands, and hereditaments, under the limitations 
in the will of Jqhn Stuckey expressed, or should other¬ 
wise by operation of law obtain or get into possession of 
the hereditaments and prmises by the will of J, Stuckey 
devised, then the said annuity was to cease and be 
utterly void; and then, in either case, N* PUtSy his 
heirs, executors, &c. were to repay to the gnmtors re¬ 
spectively, and to the survivor of them, their, and his 
executors and administrators, in the proportions afore¬ 
said, all sums of money by him, N. PittSy his children, 
or 'mfe, received for or on account of the said annuity. 
It was therefore witnessed, that for the considerations 
aforesaid, they, B. */. Bartlett and V, Shudey, did by the 
said agreement for themselves severally and i^spectively 
promise and agree to and with N. Pitts, his exeoutmrs, 
and administrators, tliat they, the gmntors, should and 
would, during ;the said term of 21 years, to commence 
as aforesaid, ii* they should so long liv^ well and 
truly pay or cause to be paid unto JV. Pitts, or in case 
of his death within the said term, then unto or for the 
use of his child or diiklrcn, if any, but if not, then unto 
his then present wife, in case she should remain his 

widow. 
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wido;i^ m anc^Uyt; of olaar }i^xly or sum of $,OOLi 
of ^wful mqnejfy Soc. in proportions nnd'sharest 
dicfeinbeibre mcoiitioned, b^y two equal Ikalf-'yearly pay*, 
mpsiSn on the 29th September and t^e 25th day of 
inarch in eyery year, toge&er with a proportionable 
part of the said annuity up to the time of the decease of 
the survivor of them, the grantors, in case they should 
both die before the expiration of the said term of 
21 yeerSy end suoh survivor should happen to ijlo 
hetwe^ any of the said half-yearly days of payment,- 
and befire a iuil half-yearly payment should become 
due and payable, without any deduction, de&ication, or 
abatement of any sort or kind, parliamentary or other¬ 
wise howsoever, the first payment to be made and begin 
on the 2dth day of September then^next ensuing the date 
diereofi There .then followed a covenant by PittSf that 
in case he or his 'heirs should at any time during the 
term come into the possession of the land, &c. under the 
limitation in the will of F, Stuck^, that he, Pitts, his 
heirs, executors, and administrators, should pay to the 
executors and administrators of the grantors, or the 
survivor, all sums of money received by him, his said 
children or wife^ for and on account of tiie same an¬ 
nuity. Tliere were averments that Pitts, his wife, and 
child, ^ed within the term of 21 years; and that plain¬ 
tiff took out administration of the effects of him and 
his child. Bread), annuity in arrear. Demurrer and 
joinder; and judgment for defmidants in C. P. (a), where¬ 
upon a writ of error was brought. 


18 ^. 
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Tindtd, fpr the pldntiff in error. By this deed Pitts 

j > 'I 

was entitled to an annuity for twenty-one years abso¬ 
lute. The Court of Common Pleas held, that the 

(a) 1 Bing, 223, 
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annuity was to continue cmly for the. life of PiUSy his 
children, and his w’ife; but the deed must be construed 
according to the fair import of the language used. Hie 
words of the grant are, that the grantors had agreed to 
grant him an annuity of 500/. per annum for the term 
of 31 years, in case they should so long live; and in the 
event of their deaths within the term, then if the survivor 
should so long live. That is a ^ant of an annuity 
for the term of 31 years absolutely, and the covenant 
for the payment of the annuity is consistent with the 
words of the^ grant, for that covenant is with PittSy his 
executors, and administrators, to pay the annuity during 
the said term of 31 years, to him, or his children or his 
widow. There is nothing in the granting part to limit 
the term of the ^nl, except the death of the grantors 
themselves. The ‘ subsequent clause,' by which they 

c ^ * 

agree, in case of the grantee’s death, to pay the annuity 
to his children, as he shall appoint, or to his then wife, 
does not limit the duration of the annuity ,* it only regu¬ 
lates the mode of payment, and gives the grantee a 
special power of appointment of the persons to whom 
the payment shall be made; and there being ho such 
persons in existence, the special appointment fails. The 
payment must, therefore^ be made to the personal repre¬ 
sentative of the grantee. If the grantors had intended 
that the annuity should cease upon the death of the 
children and the wife during the term, they would, in 
that part of the deed where it is stipulated to pay the 
annuity, in case of the death of Pitts, to the children 
and wife, have introduced the words of condition, in 
case they should so long live. It is evident, from the 
introduction of those words in the previous clause, that 
they knew how to introduce words of condition when 

20 tlic}’^ 
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they thoi^bt {miper. The* agreementto pay the %tmaity 
to; the wife and children does not necessarily limit the 
doration of the annuity. The redtal may be relied on 
to shew, diat it was the intention of the grantors that 
the deed should not be construed strictly according to 
the words of the granting part, but that it was a to- 
loQtaiy grant on their part, and should be construed 
with r^rence to the intention disclosed in the redtal, 
from which it appears to have been their intention to 
make a provision fi)r the grantee, his children and wife; 
but this being a grant by deed must be con$^ued more 
strictly than if it was contmned in a will, and the words 
of the grant being those of the grantors must be taken 
most strongly against themselves, SheppariTs Touch^ 
stonCi 88., 2 Black. Com, 380. In (aermain and Wife v. 
Orchard {a\ a termor granted a term* of 1000 years to 
the grantee, his executors, administrators, and assigns,' 
habendum after the death of the grantor and his wife 
for the residue of the term of 1000 years: the habendum 
being repugnant to the premises, it was held to be void, 
and that the grantee took the term presently. Secondly, 
the recital of the agreement does not make out that it 
was the intention to confine the annuity to the life of 
Pitts, his wife, and children. Suppose the wife and 
children had died in the lifetime of Pitts, what words 
are there to- limit the annuity to the term of 21 years. 
Or suppose his child had died in his lifetime, leaving a 
son,. surely the grantors must have intended that the 
grandson should have the annuity for the residue of the 
term of .21 years, yet if the construction contended for 
on the other side be righ^ he would have nothing. 

{a) \ Salk.Si6. 

Peake 
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JRmlf 4x»!tf«. It is *tsae» tlitt vfh«i^ 
gwige 0^410 iasfefiuaent is ambigiioiis, the wavds aie to 
be tehoD most stroagly i^fsinst person using 
£lem them is no ambigui^. The intention is to be 
cotleeted from the whole deed; that mtendon was to do 
a gmerous and Toluntaxy act towards the grantees. It 
is move consistent with that intention that they should 
qiake a prcArisioa tor PiUs and his tomily, and n<^ g^ve 
die annui^ abscdutely^ so that he mig^t sell or ^pose 
cf St. Hie concluding covenant removes aU doubt as to 
the true construction of the deed. By that Pitii cover 
nants, not merely to repay the raoD^ which he hi^ re¬ 
ceived, but also the mon^ received by his wife and 
children; but he does not covenant to pay any mcmey 
the assignees of the ^ annuity might receive^ or that his 
mcecutors should pay any money they mi^ht receive. 
(He was then stopped by ^ Court) 


Abbott CL J. We have no doubt that, upon the 
true construction of this deed, Pitts the giantee was en¬ 
titled to an annuity for the term of 21 years, deteiinin- 
able however by his death. This was a voluntary 
grant It i^peavs by the redtd in the deed, that the 
testator having devised his estates to the two grantoiss for 
hto» and to their issue in tail male, with an ultimate re- 
mamder to PittSf they out of r^ard to him, and con¬ 
sidering that the testator had made no otbm' provision 
tor hun, had agreed to grant him an annuity of 5Q0Z> 
tor the term of 21 years, in case they the grantors or the 
smrvHKM* of them should so long live. Now it hae been 
saidt that this ic an absolute grant for 21 years, and 
chat would be so if the deed luid stopped here; but the 
words which innnedistely fcdlow shew clearly, that the 

16 grantors 
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dfd not Intend that die anW^abdidd'oiHKhiie 
al)sdtnt^y for tlietehn of 21 years. l!lidie letiida aB^ 
cate of die death pf Pilit be&re the expiradM of 
21 yeiurs, they agree to pay the fuinuity for die ntfi of 
his child or children, if any, in such proportions^as he 

'i 

should appoint; or in case he should leaVe no- idiild 

sttfriving him, then to his then present wife, so leiig as 

she should continue his widow.” Now 1 think thewords 

in cate of the death of Pitts before the ei^inaiiea of 

21 yedrs,” are to receive the same constrocdon as If 

the grant had been ** to Pitts for 21 years ioM^se hodiaU 

so long live.** This clause provides for a aiode of {Mtjr* 

nient in the event of his death different from that whicb 

would have taken place if the annm^ had been granted to 

him absolutely for the term of 21 years. In that case It 

■ 

would have been {ii^al^le to bis personal r^resesitalivaa; 
but by this dause it is to be applied for the ben^t of cudi 
of his children as he should by deed or will appoint; and 
in defknlt of appointment, amoi^ his chikhrmi eqeally; 
and if he should leave no dbild surviving hhD,*thoi to the 
use of his then present wife, so long only as she sluNild 
continue his widow. These proinisioiis are ineoiisisteBt 
with the fact of the grantee’s having an absolute interest 
intheannoiiyforthetermof 21 yearn; his interest was to 
cease on his death, and the future payments were not to 
constitute pai^ of his personal atate. Without refying, 
dierefbre, upon the conduding covemint, (the language 
of which, however, is strong to shew that it was the 
ihtentidn of the grantmrs to provide only for die grantee 
and his immediate fiimily^) I am of c^iinioEi, th«4 (pv* 
ibg a reasonable construction to die words of the grant 
itsdf, they are sufficient to ghre an annuity to PUis for 
the term of 21 years, determinaide by his death within 

that 
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that period, then to his children as he shhll appoint, 
determinable by their death, then to his wife, determin¬ 
able* by her death, or by her ceasing to continue his 
widow. 


' Bayley J. Considering the purpose and the lan¬ 
guage of the deed, I think that tliis annuity was to ceaSe, 
in case the first grantee, his children and wife, died 
during the term. The object clearly was, to provide 
fin: die grantee and his immediate 'family, and that 
object wQiild be fully answered by making the an¬ 
nuity payable first to him, then to his children, then 
to his wife, without giving him an absolute power of 
disposing of it by sale or otherwise; but if the words of 
the granting part, construed together with the recital, 
left any doubt as to the intention pf ilie grantors, diat 
doubt is wholly removed by the manner in which the' 
covenant for the payment of the annuity is framed, 
and by the introduction of the words executors and ad¬ 
ministrators in some places and the omission of them in 
others. The covenant to pay is with Pilts, his execu¬ 
tors, &c.: the latter words are properly introduced into 
this part of the covenant, in order to enable the per¬ 
sonal representatives of Pitis to recover the arrears oS 
the annuity which might be due at the dme of his death, 
but the covenant is, to pay the annuity to Pitts, omitting 
tbe word exeetdars, and in the event of his death, to 
his children or his widow. Again, in the clause for re¬ 
payment of the, annuity, Pitts covenants that he, his 
executors, &c., shall pay to the executors of the grantors 
all aucli. sums of money received by him, Pitts, his 
children or wife, on account of the annuity, but he does 
not covenant to pay any money which his assignees or 

executors 
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executors, might recdve. • Considerijig,. thercforei the 

recital, and the language of the grant and of the cove* 

nants, 1 think that there is no reasonable, groi^ for 

doubting that the object of the grantors was to mihe ja 

personal provision for the grantee, his children and;Wi^ 

and no further; and that lieing so, the judgpient of the 
' ' '' > ' 
Court of Common Pleas must be affirmed. , ’ I 

' » 5*. ' 


im. 






Holroyd and Lii^ledaeb Js. concurred. 

Judgment affirmed. 


Lyttleton and Another against Cross and 
Moody, Executors of Hugh Lush, deceased. , 

^ ■ 

J^ECLARATION of Hilary term 3 G.4,, upon , an By fiction of 

indenture made between Sir R. C. Hoare, Bart., mlntf are wp- 

and the plaintiffs of the one part, and Hi^k Lush, de? 

ceased, of the other pi^rt, by which, in pursuance, of 

an agreement for an exchange of lands, Ltisk granted 

bargained, sold, and exchanged to the plamtiffi;, thei^ practice judg> 

ments are fre- 

heirs and assigns, a cottage or dwelling*house, lands, quentiy signed 
hereditaments, and premises, habendum to the plaintiffs, and where the 
their heirs and assigns, for ever. Covenant by Lush for JusUram^uire 
good title and for quiet enjoyment. Breach, that Lush time*wh^**the 
had not good title, and that plaintiffi were evicted, by 
two persons having lawful title. Plea, that the defend- be made appear, 

° a party may 

, shew it by 

averment in pleading; diereforc, in an action agunst an-executor fisr breaches of covenants 
in an iodhnturc made by bis testator, the dcfendant'having pleaded in chief plend admi.- 
nistravit and a retainer for a simple contract debt, upon which issues wore taken and 
joined, and then puis darrein continuance, a Judgment recovered upon a., bond of the tes¬ 
tator’s after the last continuance, (being the last day of Trinity terob) to wit, on the second 
day of August^ as of Trinity term preceding; to whicb the pbinUffi.replied, that the 
defendants had notice of the bond before the commencement of the action: Held, upon 
demurrer to tlie replication, diat the pica was well, pleaded, and was 40 answer to the 
action. 


ants 



mept goods and dbattels of the valaekd^^. 
<iii^3iii>isere to satufy'Uie debliteto 

llto Bephcatloii» of Trm^ tenn|j#i^4iie 

iModiiBfii had assets of the valite of^the damages sat- 
idwlhy toe plaiiitifiby^^ breaches cd’ooTe* 

Bant Bqoaider, which was of HUaty term 4 G*4., 
issae apon die r^licaticHi. At asaazes at 
BrilSgtBitUrf ad 2d August lft28y 'M^dafeodants 
pleaded pais darrein continuance^ tha| one 
after ihe deadi IjuA, to wit,' in 7Vi«% term ia the 

4A ^ear of 6.4., by bill. wHhoat ithe hinges had 
igi{d4iied Iho defendants, fts executors in a 4etti^ pfea 
nf difet, the sum of 800t upon a writing ol^lgatory 
noiifttri imm by Lsah in his Hfetime to T^mot^Oms: 
end sndi proceedings were thereupon had in the said 
fdea ofdebt, that die said Humas Cross afterwards, and 
iufigr ^ ktst ecnHfiumce ofiMs sat'd caus% diat is to say, 
Idtor the 18th day df June in the year last eferesaid, 
ftem iriiidh day, until the 6th day Of Novead/er in 
^^iuAnuts term nest, unless the justices assigned to hdd 
themiriees fer the county of SomsrsA dbould first ootne 
OB.the 2d day of d^ugu^ in the year last aferesaid, ftiis 
'ismd Ottitse ocadhued, to wit^ on die siud 2d day bf 
Itt of las| TMty term, in the 4di year of the 
li||ti eif 6fA aforesaid, recovered a certain judgment 
of llii CScRiil.of Kingfa Bench against the said d^end- 
V ants 
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airti tt tx aeutan latfewiai^ 

4iHt the eeii 2Sieiiu» Cnm HkmAA He ai w ifii&it ^ 
ie&d Aiftntoti llie sum ef ^OOL «nI |d| 

Ami gih i ibhI oosts. After aTemog; that |lilKi$wl|lMt 
the defendatito pk«M tortiWyiW 
iiiUjr iiif i fniifar ed ell the goods and olNftibl^ id n ns pt 
gd^ end diBitteb of the irahie of 56J. srhiiii 
w ri Befte nt to satisfy the debt ohd dams^ inbcieMtoiilfy 
thiJttdgiiMnt Replication, that the dafindanli ^aftofe 
dasiaodldbidDg of t]» bill of the {daintiffi^ to ad4 eai thife 
let of Jxtmary 18SS) at, &C., had aotioa of the said 
svdting obligatory and debt in die aame plea wsntfaiiiid 
iDemiunor and joinder* 

tCtaa^tdeff hi anpport of the dpinatter. jMltet ir. 
NiMmnijH) ban anthmityto shew that an eKeeater 
may plead pub darrdn cGntmiiance, a judgment nOBSaaed 
in aeoitlidNequenlly connaenoed, and diat the plea b HK>t 
tiiiralillHbd by the cteoector’s having sn&ced jadjpnsnt 
to pate against him vehintarily. That ome b not db* 
tingiushable from the presmt. (He waa (than atappmf 
by the Conit.) 

&jIjaRw%cGiitrA Thb eate b watesblly dbtingnish* 
able fiom that of Ptime v* Nidnlson, The Jodgineiit 
in thb ease having b^ signed in vacatieii, mast have 
been obtdiied under amanant iOixamy given l^t|m 
defendants, di^ therefore became actors* Beauksbhnto 
b b w d aH ied upon the pleadugs that the defondude, 
before theeouuaenoeiDeiit ofdibaodon, hadmadeeof 
the bond tqaanahich the judgaieat waa seooventdv That 


foct 
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{tarn, any otlier case. • Tlie4^ 
L'laptdtovoiired to defi^t toe plaintifl^ as wdl as 
aent creditor, by pleading taro fidse and 
toliidkNiB'pleas; and toen after allowing toe {dai]id& 
to ficsitiaae toeir suit to toe yei!y day of tidal, toey set 
up a mllttsive judgment ^ven to that creditor, which is 
aaototo ftnud upon toe plaintiff. If toey had mtoo4^ 
to pre&r this creditor, of whose claim they had notice, 
toey ought to have dmie it in the first instantow. The 
plea is bad in point of law. It describes the judgment 
as recovered in vacation as of the preceding term. Now, 
a ju^ment can only be recovered during toe term 
while toe Court is sitting in banc. Judgments by the 
practice of toe Court may be signed during the vacation, 
but toen, in conteidplation of law, toey are judgments 
of toe preceding term. It ought to l^ve been stated in 
pleading according to its legal efi^t. {Holroyd J. In 
Dodsw)rth v. Bowen (a), where a bill was filed against 
an attorney in vacation, it was held toat the day of filing 
might be inserted in the memorandum, and theftorm 
^ven is, ‘‘ that on, &c. a day after the cause of action 
accrued, toe plaintiff brought into the office^of toe clerk 
of toe declarations, according to toe course and practice 
of the Court, bis certain bill against the defendant and 
filed toe same as of Michaelmas term.”] That ibrm ought 

t 

to have been pursued in this c^se, but toe defendants 
have alleged toat toe judgment was recovered in toe 
va^tffl|||^,»«hich is impossible. They ought to have 
toe judgment was signed in toe vacaticm 
according to tffe practice of the Court, whereby it be¬ 
came a'judgment as of toe preceding term. In.that 
caie toe judgment would relate back to the first day of 
toot tonn, and would be no answer to toe action by way 


(a) S T. H. 92 S, 


of 
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of ple^ puis durrein ooOtthuaHce, beoNse k wias^i 46f4* 

# ' f 

menit recovered before die last continuande. • Beside!^ . . 

SMNutot 

the pieiii is inconsistent with the odier pkadedL 
In f^aug^an y. Bromn (a), it was held that a mhiUir w^ich 
was in esse at the time of tlie first plea, could Hot beitfl^ceA 
advantage of by way of plea puis darrein contfBuanc8;.aiid 
1^6. C. J. was of opinion, that the same rule dppUed 
whbre the non-existence thereof w’as owing io the.ladid^ 
of the party. 

, •. t 

Campbell In reply.. The plaintiffs might have applied 
to the court to have the judgment set asi^e if it wa^ 
obtained fraudulently, or they might have replied per 
framtem; but they have pleaded over, and have thereby 
admkt)^ the judgment to be valid. ^Besides, Prince 
V. Nicholson is authority to shewMhat an irregular 
judgment may be tal?^ advantage of by executors until 
it be set aside. Ifbw it is a general rule, that any matter 
consdbidng a good ground of defence which has ariseh 
after the last continuSipce, may be pleaded. Here^ 
there was no judgment in existence before the 2d of 
Ai^mt; and, therefore, according to the general rule, 
it is a matter which may be pleaded by the defendants, 
puis darrein continuance. Secondly, it does sufficiently 
appear upon the pleadings that the judgment was ob^ 
tained after the last continuance. There is a positive 
averment, that it was recovered after Uie last continue 
ance, to wit, on the 2d of August. A judgraeut recovered 
at that time could not have been pleaded before the last 
continuance. If the defendants, thereftflre," cannot avail 
themselves of this matter of defence by plea puis dai"^ 
rein continuance, they will be deprived of it altogether. 


VoL. III. 


(a) Andrem, 353. 
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I 

If there is any poijisible case In which a judgment could 
legally be pronounced after the last continuance and 
before the trial, it ought to be presumed to have been 
so done. Now, it may have been pronounced at the 
sittings in banc after term. 

Abbott C. J. I am of opinion that this plea is pro- 

c 

perly pleaded, and that the defendants are entitled to 
the judgment of the Court. The* situation of an exe¬ 
cutor is frequently one of great difficulty. The law 
imposes on him the burthen of paying the debts of the 
testator iif a particular order; and, on the other hand, 
it confers on him certain privileges. One of those prU 
vileges is, that he has a right to retain for his own debt 
in preference to alUothcr creditors of equal degree; and 

c 

that, among creditors of equal degree, he may pay one 
in preference to another. He ‘.ivSy even, after actions 
are commenced against him by a creditor on simple 
contract, confess a judgment in favor of another creditor 
of equal degree, and thus give the latter a preference. 
That was expressly decided in Prince v. Nicholson. The 
action was for goods sold to the testator, the executor 
pleaded in chief non assumpsit, and at nisi prius pleaded 
puis darrein continuance, a plea of three judgments re¬ 
covered against him, as executor, in the same term in 
actions of debt, which were commenced also in that 
term for money borrowed by the testator, and plene 
administravit praeter 300^. the amount of those judg¬ 
ments. That case was argued with great learning and 
ability. One of the objections was, that the executor 
having pleaded in chief, could not plead another judg¬ 
ment recovered against him as executor since the last 
continuance, because such judgment must have been 
suffered voluntarily. The judgment of the Court was 

delivered 
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delivered by Lord Chief Justice who was a 

lawyer of great eminence in every department* of his 
profession, and peculiarly skilled in the science and 
practice of pleading. The Court of Common Pleas 
decided that the plea was not invalidated by the defend¬ 
ant’s having sulTercd judgment to pass against him 
voluntarily. Now, the present case is not distinguish¬ 
able from that, and must be governed by it. It is said, 
however, that in thfs case the judgment was entered up 
on a w'arrant of attorney. 1 doubt whether there be 
sufficient facts to enable us to draw that inference; but 
if there be, tlie same inference might have^ueen drawn 
from the facts in Prince v. Nicholson^ for the judgments 
were obtained in the same term in which the actions 
were commenced. I am, thereforej of* opinion that the 
defendants were authorized by law \o confess a judg- 
inent in favor of antJtS'ier creditor even after the com¬ 
mencement of the present action, and that the judgnient 
so recovered is an answer to the present action. The 
remaining objection, which is one of some difficulty, is, 
that the plea describes the judgment to have been re¬ 
covered alter the last continuance of the said cause, to 
wit, on the 2d day of August as of Trinity term pre¬ 
ceding. The plaintifl* by his replication has admitted 
the fact, and the question is, whether we can give effect 
to it as a judgment recovered on that day, or whether 
we are bound to treat it as a judgment recovered in the 
jjreceding term. If it is to be considered as a judgme*nt 
recovered in the term, then bv fiction of law it relates 
back to the first day of that term, andy*of course, must 
be considered as having been recovered before the last 
continuance. If that be the legal effect of the judg¬ 
ment described in this plea, and the executor is pre- 

2 duded 
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18^4. eluded from shew^g the faqt to be contrary to that 
which*the fiction of law supposes, he will be deprived 

i^aiast of the privilege allowed him by law of pleading a jiidg« 
ment actually recovered against him alter the last con¬ 
tinuance. It is a general rule, that where it is for the 
interest of die pdrty pleading to shew that a proceeding 
did not take place at the precise time when by fiction 
of law it is supposed to have happened, it is competent 
for him to do so. Where a bill is filed against aa 
attorney in vacation, which by fiction of law is supposec 
to take place in term, it is competent to the party filing 
the bill to shew the very day when die bill was filed, 
And so in the case of writs which ai'e supposed to issut 
in term, it is competent to a party to shew the time 
when they actually issued, if that be necessary in order 
to avail himself of the statute of limitations. Now iu 
this case it is the interest of the do**::r:d^ts, who plead the 
judgment, to shew that the judgment was not recovered 
until after the last continuance ; and 1 think that they 
may be permitted, by averment, to shew that in point of 
fact the judgment was recovered after that continuance ; 
and that being so, the judgment described in this plea 
may be considered to have been obtained in the vacation, 
and after the last continuance. The judgment of the 
Court must therefore be for the defendants. 

Bayley J. An executor has u right to pay one cre¬ 
ditor in preference to another of the same degree, and 
he has it in his election to give a preference by con¬ 
fessing a judgnu^nt to one of several creditors of equal 
degree, who have brought actions against him. Iu 
some instances executors may possibly met capriciously, 
but there are many where, iu the exerdse of a sound 

discretion. 
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discretion, they may with great pi’opriely prefer one 1824. 
creditor to another; and I think it highly probable in '' 

LviTtKTON 

this case that the defendants were well warranted in againu 
confessing a judgment to the bond creditor, though that 
might ultimately prejudice the plaintiflfife, who had only a 
claim to unliquidated damages for breach of covenant. 

It’is (juite clear, however, that the defendants had a 
right to prefer the one to the other; and that if this 
judgment, instead of being pleaded as a plea puis 
darrein continuance, could have been originally pleaded 
in bar, it would have been a good answer te the action. 

Unless, therefore, the defendants are precluded from 
availing tliemselves of this defence by the form of plead¬ 
ing it, they ought to be allowetl tl^eii' privilege of 
giving the bond creditor a preference in this case. 

The difficulty pr^CJW.’ded is this: that the defendants 
have described this as a judgment recovered in the 
vacation as of the preceding term; and if it be con¬ 
sidered a judgment of that term, it relates back to the 
first day of that term; *and then it must be taken to be 
a judgment recovered before tlie last continuance. As, 
however, the fact of this judgment having been re¬ 
covered against them after the last continuance is a 
good defence to the action if it can be pleaded, it will 
operate as a great injustice upon the defendants if, by a 
fiction of law, they are to be precluded from pleading it. 

The rule is, in fictione juris subsistit ajquitas. Wherft- 
evef, therefore, a fiction of law works injustice, and the 
facts which by fiction are supposed to fxist are incon¬ 
sistent with the real facts, a court of law ought to look 
to the real facts. Where a latitat is sued out after the 
expiration of six years from the time when the cause of 
action arose, but bearing teste before, a party relying 

Y upon 
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upon the statute o^' limitations is permitted to shew the 
true day when it was sued out. In that case, by fiction 
of law, the latitat, though sued out after the term, is 
supposed to have issued in the preceding term; but a 
party seeking to cavail himself of that which is a legal 
defence to the action, and the validity of which depends 
upon the actual time when the writ was sued out, is per¬ 
mitted to shew it. So in this case the fiction of law is 
that the judgment is recovered in the term, and the 
term being considered but one day,' it relates to the 
first day of<.the term; but, in point of fact, judgments 
are constantly obtained in the vacation. If, therefore, 
the purposes of justice require that in order to enable 
the defendants to plead the judgment recovered against 
them, they should be permitted to shew that it was 
recovered not, as the fiction of Itjw' supposes, in the 
preceding term, but after the last continuance and in 
the vacation, they ought to be permitted to do so. 
Now, it is quite clear that unless the judgment was re¬ 
covered after the last continiiance, it could not be 
pleaded at Nisi Prius puis darrein continuance, but 
ought to have been pleaded in !)anc. If, however, it 
was obtained after the last continuance it could not 
have been pleaded in banc. If it w'as in fact obtained 
at the time stated in the plea, and the defendants are 
not allow'ed to shew^at by averment, they will be 
wholly precluded from setting up this judgment as an 
answer to the action. The purposes of justice, there¬ 
fore, require that the defendant should be permitted to 
shew by averment tliat this judgment was obtained in 
vacation. It is averred in the plea that the judgment 
was recovered in vacation as of the })reccding term. 
The fair meaning of that allegation is, that the judg¬ 
ment 
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ment was given in vacatioh so as to t^e effect as of that 
term. If that be the fact, it could not have been pleaded 
as a judgment recovered before the 18th day of June 
the next preceding continuance; and as the judgment 
recovered against the defendants in the vacation is, in 
point of law, a defence to the action, the fiction of law 
by which the judgment is supposed to have been re¬ 
covered in the preceding term ought not to prevail 
so as to prevent llieir pleading the judgment as a de¬ 
fence to the actiop. Besides, by the 3 G. 4. c. 102. the 
Court does sit in banc, and pronounce judgments in 
vacation, althougli those judgments are entered up as of 
tlie preceding term. The averment that the judgment 
was recovered on the 2d of August being under a vide¬ 
licet might be rejected; and then^*it riiight be taken to 
have been recoveijed on some day when the Court, sitting 
in banc out of term^ might legally pronounce judgment. 
The plaintiff, too, has not replied nul tiel record, but 
has pleaded over, and relied upon the notice. This, 
tlierefore, ought to be^iresumed to be a regular judg¬ 
ment, upon the principle omnia praesumuntur rite esse 
acta. For these reasons I think that this plea is pro¬ 
perly pleaded, and that the judgment of the Court must 
be for the defendants. 

Holroyd J. I think that the plea puis darrein con¬ 
tinuance, is an answer to this action, notwithstanding 
the fact alleged in the replication, that the defendants 
before the commencement of the action had notice of 
the bond, and that the plea is to be tdken to have been 
pleaded since the last continuance. According to the 
case of Prince v, Nicholson^ it makes no difference that 
the defendants had knowledge of the debt upon which 
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1<884« the judgment vrsJ. recovered.* That case is in no 
respect different from the present, and it shews diat 

l/rTTLKTON 

a judgment recovei'ed against the defendant since the 
commencement of die action may be pleaded puis dar* 
rein continuance. 1 think that decision was founded 

a 

upon just and proper reasons. There being no doubt, 
therefore, that the executors had power to prefer one 
creditor to aiiotlier, the only question is, whether tlie 
defendants have pleaded this plea puis darrein continu* 
ance within due time. Now, in contemplation of law, 
independently of tlie late act, a judgment is considered 
as given during the term when the court sits in banc. 
The court, however, is not thereby estopped from taking 
notice of the practice which has long prevailed of enter¬ 
ing up judgments in vacation, or from enquiring as to 
the precise time when the judgments .nre given. The 
hction of law is, that all writs ar^upposed to issue in 
term, and generally speaking, a party is estopped by 
tjic teste of the writ from disputing the time when it 
issued. But where it is iiecessaji-y for the pur}»oses of 
justice that a party shall be ])ermit4ed to shew that it in 
fact issued in vacation, he is permitted to do so, and 
therefore it has been decided, that a defendant, in order 
to avail himself of the statute of limitations, may shew 
the very time when the writ issued. That was decided 
in Johnson v. Smith, [a) Lord Man^'eld there lays 
down the true principle applicable to this case. He 
says, “ The Court would not endure tliat a mere 
form or fiction of law introduced for the sake of jus¬ 
tice, should work a wrong, contraiy to the real truth 
and substance of the thing.” But, if the fiction of 


lav/ 
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to prevail in this case, when in point of fact the judg-, 
pient was obtained in vacation after the lost continu**' 


anoe, it would work a wrong by depriving the defend¬ 
ants of a legal defence to the presejit action. Lord 
Mansfield afterwards says, The reason why nobody 
shall be permitted to aver that a judgment was signed 
after the firet day of^the term is, because the fact is not 
relevant. The legal consequences do not depend upon 
the truth of the fact on what day the judgment was com¬ 
pleted, but upon the rule of law that it shall be deemed 
complete, and bind to all intents and purposes by rela¬ 
tion.” In this case the fact is relevant, tlie legal con¬ 
sequences of the judgment do depend upon the truth of 
the fact whether it was completed’before or after the 

last continuance. ^If there was not ahy complete judg- 

•» % 

ment before the 2nd of Augusts,' the defendants may 
avail themselves of it by plea; if, on the other hand, the 
judgment by relation was complete on the first day of 
the preceding term, thon the defendants cannot plead it 
puis darrein continuance. Lord Mansfield afterwards 
says, “ the moment the law said that judgments should 
bind purchasers onlif from the signings it followed that 
ill the case of purchasers the time of signing might be 
shewn.” This reasoning applies strictly to this case. 
The law’ says, that an executor may plead in answer to 
an action, a judgment obtained against him since the 
last continuance. In order, therefore, to avail himself 
of that defence, he must be permitteil to shew the time 
when the judgment was actually obtain’ed. The prin¬ 
ciple is, that in all cases where for the purposes of jus¬ 
tice it becomes necessary that the true time wlien any 
legal proceedings took place should be ascertained, the 

fiction 
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fiction pf law is ii^ to prevail a^^ainst the fact. Now, 
by law, a judgment recovered against an executor since 
the last continuance is a good matter to plead in bar, 
such a judgment has been obtained, and the defendants 
have pleaded it:,the plaintiff objects that by fiction of 
law, this judgment, although actually obtained after die 
term, must be supposed to have been given in term, 
and cannot be pleaded in answer to the action. The 
fiction of law is in this case inconsistent with the fact, 
and if it prevailed, M'ould work gretit injustice, and, 
therefore, according to the principle laid down by 
Lord Mansfield, it is competent to the party to shew 
the actual time when the judgment was obtained. If 
that be so, then this judgment, which was in fact ob- 
tained after the last continuance, is properly pleaded. 

* ^ 

Littleuale J. This action being founded upon a 
specialty, and the judgment pleaded being also founded 
upon a specialty, 1 have no doubt that the executors 
had the right to prefer one creditor to another by con¬ 
fessing judgment, and that if the judgment were re- 

m 

covered before the plea pleaded it might be pleaded in 
bar; or if recovered before the trial, after issue joined, 
it might be pleaded puis darrein continuance. I accede 
entirely to the doctrine laid down in Prince y. Nicholson, 
but in that case the plea was j>leaded in term, with a 
sj^ecial memorandum, so that it appeared upon the re¬ 
cord that the judgment mentioned in the plea had been 
obtained before the trial. The difficulty which I have 
felt during the course of the argument is, that it does 
not prima facie appear upon this record that the judg¬ 
ment was obtained since the last continuance. It seems 
tu me that the defendants are obliged to resort to a fiction 

of 
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of law against the real fact. They allege that judgment 
was recovered on the 2d of Atigiist. Now I doubt whe¬ 
ther the signing of the judgment on the 2d of August 
was any thing more than the execution by the officer of 
the court of an authority to enter up judgment as of 
the preceding term. When the judgment is signed, it 
is ’by relation a judgment of the first day of that terra, 
and it is the judgment which gives the debt the pre¬ 
cedence, and enables the defendants to plead it as an 
answer to this action. The obtaining of that judgment 
is the gist of the defence. Although, however, I have 
entertained doubts whether the judgment can be con¬ 
sidered to have been obtained on the 2d of August, yet 
upon the whole those doubts are not of such a nature 
as to induce me not to concur in the judgment given by 
the rest of the Oourt. The reasonihg of Lord Mans- 
Jicld in Johnson v. Smith applies strongly to the present 
case, and, upon the whole, I think that the judgment 
ought to be for the defendants. 

• Judgment for the defendants. 
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The right to 
light is acquired 
by enjoyment, 
and may be lo,t 
by a disconti¬ 
nuance of the 
enjoyment, 
unless the party 
Urho ceases to 
enjoy at the 
ume time does 
some act to 
shew an inten¬ 
tion of resum¬ 
ing the enjoy¬ 
ment within a 
reasonable time. 
And, titcrefore, 
where in case 
by a rever- 
sioner for ob¬ 
structing lights, 
it appeared 
that the plain¬ 
tiff’s me',suage 
was an ancient 


^ASE for obstructing lights. Plea, not guilty. At 
the trial before Hnllock B., at the last Spring 
assizes for the county of Dcrhy^ it appeared, that the 
plaintilF was seised in fee of a messuage and building, 
with a yard, garden, and appurtenances, situate at Itipley, 
in that county, in the occupation of a tenant from year to 
year. Tlie defendant was the owner of other messuages 
and premises next ad joining the pkintifTs, on the northern 
side thereof. The plaintiff’s messuage was an ancient 
house, and adjoining to it there had been a building for¬ 
merly used as a weaver’s shop. The old shop had ancient 

ti 

'mindxKm-t for the convenience of light to the weavers who 
worked looms there. About sevenCCtn years ago the then 
owner and occupier of the premises took down the old 


tliere had for¬ 
merly been a 
building, in 
which there 
was an ancient 
window, next 
the lands of 
the defendant, 
and that the 
former owner 


house, and that shop, and etected on the same site a stable, having a blank 

adjoining to it 

wall next adjoining to the premises of the present de¬ 
fendant. This building had latterly been used as a wheel- 
right’s shop. About three years ago, and while the 
plaintiff’s premises continued in this state, the defendant 
erected a building next to the blank wall, and the plain- 
tiff then opened a window in that wall, in the same 

of the plaintiff’s ^ 

premises, about place where there had formerly been a window in the 

seventeen years 

before, bad old Wall, and the action was brought for the obstruction 

this^ilding, o^this new window by the building ,so erected by the 
ftesim another defendant. The learned Judge directed the jury to find 

with a blank 
wall, next ad¬ 
joining the premises of the defendant; and tliis latter, about three years before the com¬ 
mencement of the action, erected a building next the Mank wall of the plaintiff, who then 
opened a window in that wall in the same place where the ancient window bad been in 
the old building; it was held, that he could not maintain any action against the defendant 
for obstructing the new window ; because, by erecting the blank wall, he not only ceased 
to enjoy the light, but had evinced an intention never to resume Uic enjoyment. 


a verdict 
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a verdict for the plaintiff} but regained liberty to thR 
defendant to move to enter a nonsuit. A rule nisi haying 
been obtained accordingly, 

Vaughan Serjt. and N, 22, Clarke shewed cause. Every 
man, prima facie, is entitled to enjoy all the light and air 
which come to his own land. The enjoyment of lights 
for twenty years, in a particular mode, is presumptive 
evidence of a grant Jpy the owner of the adjoining land 
of the privilege so to enjoy the light. Here, the 
former owners of* the plaintiff’s premises enjoyed the 
light for that period, they must therefore be taken to 
have had a grant from some person capable of making 
it; and that being so, the right which was once vested 

in the owners of the plaintiff’s premises, could not be 

• *• 

divested out of them, except by a i^lcase of the right so 
granted to them,* or by a non user* of the right for 
such a length of time as would warrant the presump* 
tion of a release. If, therefore, there had been a non¬ 
user for twenty years, a release might be presumed, but a 
non-user for a less perfod does not warrant such a pre¬ 
sumption. Ill Lethbridge v. Winter (a) a gate had been 
erected in a place where a similar gate had formerly 
stood, but where, for the twelve years preceding, there 
had been none. It was contended for the defendant, 
that from suffering the gate to be down so long, and 
permitting the public to use tlie vray without obstruction 
for so many years, the plaintiflP, and those under who«i 
he claimed, must be considered as having completely 
dedicated the way to the public, and that the gate could 
not be replaced. The plaintiff recovered a verdict, and 
the Court of King’s Bench refused to grant a rule 
to set it aside. This is an authority to shew, that a party 
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does not lose his( rights by a mere non user for twelve 
years.' 

Henman and Header^ contrii. Light, air, and water 
are prima facie public! juris, but individuals may acquire 
a right to them l)y occupancy or enjoyment, and if the 
right is acquired by enjoyment, it may also be lost by a 
discontinuance of it. The period of enjoyment neces¬ 
sary to give an individual an exclusive right to enjoy 
light, air, and water, is fixed by the municipal law of 
the country, and, by the law of England, that period is 
twenty years, but as the right is acquired by enjoyment, 
it may be lost by non user, unless the party who 
lias appropriated to himself the light, air, or water, at 
the time when lie discontinues the use, does some act to 
indicate to others his intention to resume it within a 
reasonable time. Here, the pfewntiff or the former 
owner of his premises did no act of that kind. On the 
contrary, the erecting of the blank wall on the site of 
that which formerly had the windows, indicated an in¬ 
tention not to resume the enjoyment of the light in 
the mode in which they formerly had it. It is true, 
that twenty years being the fixed period necessary to 
give an exclusive right to enjoy the light in a })articuiar 
mode derogatory to the rights of others, it has been 
usual to direct juries in such cases to presume that such 
right has been transferred to the owner of the property 
Wlio has so enjoyed It, by the owner of the adjoining 
land, by an instrument adapted to convoy such right. 
Now the right >to the light being incident to the land 
itself, the right to enjoy in a particular mode a portion 
of the light which primil facie belongs to the owner of 
the adjoining land, and which he may appropriate to his 
own use, is an easement annexed to the land, and must 

be 
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be transferred by deed. .In ordinaly cases, where the 
enjoyment of the light in the particular inode has con¬ 
tinued down to the very time of the obstruction com¬ 
plained of, it has been usual to presume a deed of grant 
from the person who had the fee simple of the adjoin¬ 
ing land, such a deed alone being c5nsistent with the 
facts of the case. But the facts of this case do not 
make it necessary to presume that there was any such 
grant. It is consistent with those facts that the owner 
of the land adjoining the plaintiff’s may have entered 
into a covenant with the former owners, to allow 
them, or those deriving title under them,- the enjoy¬ 
ment of the light in the mode in which it had been 
formerly enjoyed for a term of years, determining 
at tile time w'hen the former owr\er of the plaintiff’s 
premises built the blank wall. Sucli a deed is consistent 
with the enjoyment proved, and the jury ought not to 
be directed to presume any other deed than that which 
is necessary to account f)r the enjoymeiit. In Barker 
V. Richat dsoii {a\ where lights had been enjoyed for 
more than twenty years, contiguous to land which within 
that period had been glebe land, hut was conveyed to a 
purchaser under 551*. 3. c. 14-7-, it wa.i held, that no 
valid grant could be presumed, inasmuch as the rector, 
who was mere tenant for life, could not grant the ease¬ 
ment. 
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Abbott C. J. Iain of opinion that the plaintiff^ is 
not entitled to maintain this action. It appears that 
many years ago the former owner of jjis premises had 
the enjoyment of light and air by means of certain 
windows in a wall of his house. Upon the site of this 

(a) 4 A. 579. 
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w^l he built a blar.lc wall without any windows. Thingi 
eontinned in. this state for seventeen years. Th^ de¬ 
fendant, in the interim, erected a building opposite the 
plaintiSP’s blank wall, and then the plaintiff opened it 
window in that which had continued for so long a period 
a blank wall without windows, and he now complains 
that that window is darkened by the buildings which the 
defendant so erected. It seems to me that, if a person 
entitled to ancient lights pulls down*his house and erects 
a blank wall in the place of a wall in which there had 
been windows, and suffers that blank wall to remain 
for a considerable period of time, it lies upon him at 
least to shew, that at the time when he so erected the 
blank wall, and thus apparently abandoned the windows 
which gave light and air to the house, that was not a 
perpetual, but a temporary abandonment of the enjoy¬ 
ment ; and that he intended to respnie the enjoyment of 
those advantages within a reasonable period of time. 
1 think that the burthen of shewing that lies on the puity 
who has discontinued the use of the light. By building 
the blank wall, he may have induced another person to 
become the purchaser of the adjoining ground fdr build¬ 
ing purposes, and it would be most unjust that he should 
afterwards prevent such a j>erson from carrying those 
purposes into effect. For these reasons I am of opinion, 
that the rule for a nonsuit must be made absolute. 

Bayley J. The right to light, air, or water, is ac¬ 
quired by enjoyment, and will, as it seems to me, con¬ 
tinue so long as. the party either continues that enjoy- 

, r 

ment or shews an intention to continue it. In this 
case the former owner of the plaintiff’s premises had 
acquired a right to the enjoyment of the light; but he 
chose to relinquish that enjoyment, and to erect a blank 

wall 
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vail instead of one in which there were .^rraerly windows. 
At that time he ceased to enjoy the light in the *mode 
in which he had used to do, and his right ceased with it. 
Suppose that, instead of doing that, he had pulled down 
the house and buildings, and converted the land into a 
garden, and continued so to use it for a* period of seven¬ 
teen years; and another person had been induced by such 
conduct to buy the adjoining ground for the pui-poses of 
building. It would be most unjust to allow tlie person 
who had so converted his land into garden ground, to 
prevent the other trorn building upon the adjoining land 
which he had, under such circumstances, been induced 
to purchase for that purpose. I think that, according to 
tJie doctrine of modern times, we must consider the 
enjoyment as giving the right; and ,that it is a whole¬ 
some and wise qualification of that* rule to sa}^, that the 
ceasing to enjoy destroys the right, unless at the time 
when the party discontinues the enjoyment he does 
some act to shew that he means to resume it within a 
reasonable time. 

Holroyd J. I am of the same opinion. It appears 
that the former owner of the plaintiff’s premises at one 
time was entitled to the house with the windows, so that 
the light coming to those windows over the adjoining 
land could not be obstructed by the owner of that land. 
I think, however, that the right acquired by the enjoy¬ 
ment of the light, continued no longer than the existence 
of the thing itself in respect of which the party had the 
right of enjoyment; I mean the house witji the windows; 
when the house and the windows were destroyed by 
his own act, the right which he had in respect of them 
was also extinguished. If, indeed, at the time when lie 
VoL. III. Z pulled 
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pulled the house dt/wn, he had intimated his intention of 
rebuilding it, the right would not then have been destroyed 
with the house. If he had done some act to sliew that 
he intended to build another in its place, then the new 
house, when built, would in effect have been a continue 
ation of the old house, and the rights attached to the 
old house would have continued. If a man has a right 
of common attached to his mill, or a right of turbary 
attached to his house, if he pulls down tlie mill or the 
house, the right of common or of turbary will primft facie 
cease. If he shew an intention to build another mill or 
another house, his right continues. But if he pulls 
down the house or the mill without shewing any inten¬ 
tion to make a similar use of the land, and after a long 
period of time has elapsed, builds a house or mill cor¬ 
responding to that which he pulls down, that is not the 
renovation of the old house or mill, but the creation of 
a new thing, and the rights which he had in respect of 
the old liouse or mill, do not in my opinion attach to 
the new one. In this case, I think, the building of a 
blank wall is a stronger circumstance to shew that he 
had no intention to continue the enjoyment of his light 
than if he had merely pulled down the house. In that 
case he might have intended to substitute something in 
its place. I lere, he does in fact substitute quite a dif¬ 
ferent thing, a wall without windows. There is not only 
nothing to shew that he meant to renovate the house so 
as to make it a continuance of the old house, but he 
actually builds a new house different from the old one, 
thereby shewing that he did not mean to renovate the 
old house. It seems to me, therefore, that tlie right is 
not renewed as it would have been, ifj when he had 
pulled down the old house, he had shewn an intention 

to 
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to rebuild it within a reasonable tinii, although he did 
not do so eo instanti. * 

LinxEDALE J. According to the present rule of law 
a man may acquire a right of way, or a right of com¬ 
mon, (except, indeed, common appendant) upon the land 
of another, by enjoyment. After twenty years* adverse 
enjoyment the law presumes a grant made before the 
user commenced, hy some person who had power to 
grant. But if the party who has acquired the right by 
grant ceases for a long period of time to make use of the 
privilege so granted to him, it may then be presumed 
that he has released the right. It is said, however, 
that as he can only acquire the right by twenty years* 
enjoyment, it ought not to be lost without disuse for the 
same period; and that as enjoyment, for such a length 
of time is necessary to found a presumption of a grant, 
there must be a similar non-user, to raise a presumption 
of a I'elease. And this reasoning, perhaps, may apply to 
a right of common or of wa}^ But thci e is a material 
difference between the mode of acquiring such rights 
and a right to light and air. The latter is acquired 
by mere occupancy; the former can only be acquired by 
user, accomp.anied with the consent of the owner of the 
land; for a way over the lands of another can only be 
lawfully used, in the first instance, with the consent, ex¬ 
press or implied, of the owner. A party using the way 
without such consent would be a wrong doer; but when 
such a user, without interruption, has continued for 
twenty years, the consent of the owneu is not only im¬ 
plied during that period, but a grant of the easement is 
presumed to have taken place before the user com¬ 
menced. The consent of the owner of the land was 
necessary, however, to make the user of the way (from 
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which the presumption of the grant is to arise) lawful in 
the first instance. But it is otlierwise as to light and 
air. Every man on his own land has a right to all the 
light and air which will come to him, and he may erect, 
even on the extremity of his land, buildings with as. 
many windows as he pleases. In order to make it law¬ 
ful for him to appropriate to himself the use of the light, 
he does not require any consent from the owner of the 
adjoining land. He therefore begins to acquire the 
right to the enjoyment of the light by mere occu¬ 
pancy. After he has erected his building the owner 
of the adjoining land may, afterwards, w'ithin twenty 
years, build upon his own land, and so obstruct the 
light which would otherwise pass to the building of 
his neighbour. But if the light be suffered to pass 
without interruption during that period to the build¬ 
ing so erected, the law implies, from the non-obstruc¬ 
tion of the light for that length of time, that the owner of 
the adjoining land has consented that the person who 
has erected the building upon his land shall continue to 
enjoy the light without obstruction, so long as he shall 
continue the specific mode of enjoyment whjch he had 
been used to have during that period. It does not, in¬ 
deed, imply that the consent is given by way of grant; 
for although| a right of common (except as to common 
appendant) or a right of way being a privilege of some¬ 
thing positive to be done or used in the soil of another 
man’s land, may be the subject of legal grant, yet light 
and air, not being to be used in the soil of the land of 
another, are not the subject of actual grant; but the right 
to insist upon the non-obstruction and non-interruption of 
them more properly arises by a covenant which the law 
would imply not to interrupt the free use of the light 
and air. The right, therefore, is acijuircd by mere 

occupancy. 
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occupancy, and ought to cease when the person who 
so acquired it discontinues the occupancy. If, therefore, 
as in this case, the party who has acquired the right once 
ceases to make use of the light and air which he had 
appropriated to his own use, without shewing any in¬ 
tention to resume the enjoyment, he must be taken 
to’ have abandoned the right. I am of opinion, that 
as the right is aaquired by mere user, it may be 
lost by non-user. It would be most inconvenient to 
hold, that the property in light and air, which is ac¬ 
quired by occupancy, can only be lost where there has 
been an abandonment of the right for twenty years. I 
think, that if a party docs any act to shew that he 
abandons his right to the benefit of that light and air 
which he once had, he may lose'his right in a much 
less period than twenty years. If a man pulls down a 
house and does not make any use of the land for two 
or three years, or converts it into tillage, I think he 
may be taken to have abandoned all intention of rebuild¬ 
ing the house; and, consequently, that his right to the 
light has ceased. But if he builds upon the same site, 
and places windows in the same spot, or does any thing 
to shew that he did not mean to convert the land to a 
different purpose, then his right would not cease. In 
this case, I think that the owner of the plaintiff’s pre¬ 
mises abandoned his right to the ancient lights, by 
erecting the blank wall instead of that in which the 
ancient windows were; for he then indicated an intention 
never to resume that enjoyment of the^ light which he 
once had. Under those circumstances, I diink that the 
temporary disuse was a complete abandonment of the 
right. 
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Queiroz and Others against Trueman and 
, Another. 


A. and Co, 
merclmnls at 
Hio Jantiro, 
consigned cot< 
tons to lU in 
this country for 
Siile, and sent 
bills of lading, 
which shewed 


^^SSUMPSIT for money had and received. Plea, 
general issue. At the trial before Abbott C, J. Jtt 
the London sittings after Trmitif term 1820, a verdict 
was found for the plaintiffs for 3796/. 5s, 8</., subject to 
the opinion of the Court, on a case in substance as 


that the cottons follows: The plaintiffs carry on business as merchants 
W'ere sent on 

account and at Rio dc Janeiro^ under the firm of Qjiciroz and Co. 
risk of the con- _ _ , i i r, 

signors. B, Defendants are cotton brokers in Tjondon. One Cau~ 
and!o^^brokers niont of tlic City of Loiidoit, commission merchant, for 
effecft^e*Mle°, some years before the transaction in ouestion arose, had 
which they did ; habit of receiving cotton on consignment 

sonic at a credit ® ° 

bfiu auhrec from the plaintiffs, and other foreign correspontlents, to 


months; others be sold by him on their account; but had not imported 
for cash in one 


month, c. and any cotton Oil his own account. He had been in the 
advances to B., habit of employing sundry brokers, and, amongst 
the proceeds of Others, the defendants, as brokers to self the cotton 


the cottons 
when due. 
Before that 
time B. had 
become bank¬ 
rupt. In an 
action by A. 
and Co. against 
C. and D, for 
money had and 
received: Held, 
that the latter 
tvere not en- 


so consigned to him. Ntedham and Co. were cotton 
brokers at Liverjmol, employed by the defendants, with 
whom the defendants divided the commission upon the 
sales effected by them, and for whom they were re¬ 
sponsible. In the beginning of Jtd^ 1818, Camicnit 
received a bill of lading of 165 serons of cotton, shipped 
by the plaintiffs in the Auroi'Oj from Rio dc Janeiro to 


for Aead*v^'M 3 Liverpool, and agreed with the defendants that they 

made hy Uiern 

to B.t for that he was a factor for sale only, and bad no authority to pledge the goods, 
and that the plaintiffs were entitled to recover the net proceeds, deducting such sums only 
as B. could have retained. A. and Co., when Uicy consigned tlic cottons to B., requested 
him to make remittances in anticipation of sales; Held, secondly, that this request did not 
^ive B, anjr special authority to pledge the goods. 


should 
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should sell these cottons through the medium o( Need¬ 
ham and Co., together with certain other cottons, but 
which were not the property of the plaintiffs, consigned 
to him by the same vessel. On the 15th of Jtdy 1818, 
Cautnont wrote to the defendants, inclosing four bills of 
lading of the before mentioned cottons, and desiring 
that they would send them to Needham and Co. and 
request them to d(^ the needful as to the sale of the 
cottons. The bill of lading of the 165 serons of the 
plaintiffs, inclosed in the foregoing letter, was dated at 
Rio de Janeiro j the 25th of Ap'il 1818, and expressed 
that the cotton, viz. two serons marked Q. and L., and 
163 serons marked Q. and C., were shipped by Queiroz 
and Co., and were to be delivered in their name, and on 
their account and risk, to Caumontf or to his order, pay¬ 
ing the freight, ^c. therein mentioned. This bill of 
lading was indorsed by Caumont specially to the defend¬ 
ants, and by them to Needham and Co. On the 15th of 
July defendants wrote to Needham and Co. inclosing the 
said four bills of lading, in which letter was the follow¬ 
ing passage: When these cottons are sold, the pro¬ 
ceeds must go to our credit. Indeed you arc to know 
no other persons than us in the business, as we shall 
have to advance on them.” On the 10th of Septemberf 
Caumont wrote to the defendants as follows: ** Accord¬ 
ing with whaf we mutually agreed together respecting 
the advances which I requested you to make me on the 
undermentioned cotton consigned for my account, and 
under your care to Needham and Co. of Liverpod, I 
have drawm upon you 1500/. under yesterday’s date, at 
two months, and 1500/. same date, at three months, to 
which I request your acceptance, placing the same to 
your credit, when due, and against the net proceeds of 

Z 4 the 
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n^ainst 
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the cotton.” He then mentioned the several parcels ctf* 
cotton included in the four bills of lading as before 
stated, and a small parcel from Marankam as consigned 
on his account to Needham and Co. The two bills for 
1500/. each were accepted by the defendants, and duly 
paid. Caummit got them discounted shortly after they 
were accepted. The Aurora arrived at Liverpool on the 
28th of August 1818, witli the said 165 serons of cotton 
on board, and Needham and Co. obtained possession of 
and sold the cotton at Liverpool at ten days, and bills 
at three months, being the usual credit in that trade at 
Liverpool^ according to which at the end of ten days 
bankers’ bills are to be given not exceeding three 
months; if the bills have less than three months to 
run, interest is allowed for the difference of time. Such 
bankers* bills pass current at Liverpool as cash. On the 
26th of Jidp 1818, Caumofit received bills of lading of 
sixty bags of cotton, the property of the plaintiffs, 
shipped by their agents in the Riga packet from Per^ 
nambuco for London. In these bills of lading, which 
were dated June the 2d, 1818, it was expressed that the 
cottons marked V. and C. were shipped by Antonio 
Soares for account and risk of Qiieiroz and Co. of Rio de 
Janeirof and were to be delivered in their name to Can- 
mont. The Riga packet arrived at London with the 
said sixty bags of cotton on the 26th of Jidy 1818. 
Cnumofit employed the defendants to sell them, and on 
the 23d of September sent them a delivery order for the 
cotton inclosed in the following letter, dated Londoti^ 
September 23d, 1818. “ Referring to my letter of the 

10th instant, advising two drafts, together 3000/., in 
anticipation of net proceeds of some cottons consigned 
on my account, and under your care, to Needham and 

Co. 
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Co. of Liverpool, I have now to advise, for the same 1824. 

objects, my new drafts upon you for 1200Z. at three 

months* date, and herewith hand you a delivery order a&anH 

,, Trukmak. 

for sixty bags Pernambuco cotton of mine in the London 

Docks, ex Riga packet, on account of which 1 likewise 
draw on you 8001. at two months' date." The bills 
mentioned in the foregoing letter were accepted, and 
duly paid by the defendants. Caumont got them dis¬ 
counted shortly after they were accepted. Defendants 
got possession of the sixty bags of cotton under the 
said delivery order, and sold them on the 16th of De-^ 
cember 1818. On the 11th of November 1818, Caumont 
received bills of lading of 110 bags of cotton, the pro¬ 
perty of the plaintiffs, shipped by their agents in the 
Isabel from Pernambuco for London, These bills of 
lading were exactly in the same form us those for the 
cotton by the Riga packet. If goods imported come 
from abroad on account of the shippers, the usage is to 
put the initials of the shippers in the bill of lading in 
the manner pursued in*the bills of lading above set out. 

If they come on account of the consignee, they are 
marked differently with such marks as the consignee 
directs. The Isabel arrived in the port of London, 
with the 110 bags of cotton on board, on the 16th of 
November 1818; Caumont landed them, and entered 
them in his 6wn name in the London Docks, and em¬ 
ployed defendants to sell them. Defendants sold sixty 
bags on the 10th of December, and the remainder on 
the i6th. On the 1st of January, Caumont wrote the 
following letter to the defendants i “ According to our 
verbal agreement, I request your giving to the bearer 
of this a cheque for 1000/., on account of cotton which 
you have sold for me, and of which you have received 

the 
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1824. the delivery orders.” A cheque for 1000^. upon the 
defendants’ bankers was given by them the same day 
ogmatt to Caufnonty and duly paid. On the 9th of January 
1819, Caumont stopped payment, and on the 4th of 
Februaty a commission of bankrupt was sued out against 
him, under which he has been duly declared a bankrupt 
The cotton by the Aurora was sold in four parcels -on 
the 21st of September, the 27th of November, 28th of 
November, and the 4th of December, which were paid for 
respectively by bills becoming due on the 4th of Fe¬ 
bruary, the 7th of March, 8th of March, and 17th of 
March, The net proceeds amounted to 1506/. 15s. 5d., 
frmn which Caumont, as between him and the plaintiffs, 
was entitled to certain charges whereby it would be re¬ 
duced to 1458/. 12f. 8f7. The cottons by the Itiga 
packet were sold on the 16th of Decer^er 1818, on the 
terms of cash in one month, discount 1 ^ per cent. The 
net proceeds amounted to 790/. 11s. lid., from which 
Caumont, as between him and the plaintiffs, was entitled 
to certain charges whereby it would be reduced to 
696/. 1.8s. 2d. The cottons by the Isabel were sold at 
the same time, and on the same terms, ifhc net pro¬ 
ceeds amounted to 1498/. 165. 4d., from which sum 
Caumont, as between him and the plaintiffs, was entitled 
to charges by which it would be reducetl to 1280/. 45. 2d. 
On the I8th of September 1819, the defendants were, for 
the first time, called upon by the plaintiffs to account to 
them for the proceeds of the cotton so sold as aforesaid. 
On the 9th of May 1818, the plaintiffs wrote to Caumont, 
enclosing a bill of lading and invoice of the 165 serous 
of cotton by the Aurora, and saying, “ We expect that 
you will send us some remittances on account of the 
proceeds consigned to you, though they be not yet sold. 
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as is customary, in j$rder to encourage us thereby to 
send you more frequent consignments.” On the &th 
of December 1818, Caumont wrote to the plaintiff, 
enclosing a remittance of 12501.; but of that only 
828/. 14s. 7d. was ascribable to the above consign¬ 
ments. The account sales were rendered by the de¬ 
fendants to Caumont of the 165 serons by the Aurora 
on the 8th of Janmty, and of the sixty bags by the 
Riga packet, and the 110 bags by the Isabella on the 
18th of January 1819. The balance of accounts be¬ 
tween Caumont and the defendants was settled between 
defendants and Caumont'% assignees on the Sth of March 
1819, and the sum of 135/. 11s. 5r/., the amount thereof, 
was then paid to the latter. The balance arose from 
the sale of other goods besides those belonging to the 
plaintifis. The «um of 3796/. 3s. 8d., for which the 
verdict was taken, is the amount of the net proceeds of 
the three consignments; but as between Caumont and 
the plaintifis they would only be entitled to a balance of 
2611/. 15i’. 5</., in estimating w’hich credit is given for 
the 823/. 145. 7</. remitted by Caumont to the plaintiffe. 
The case was now argued by 

Campbell, for the plaintiffs. Qiieiroz and Co. are en¬ 
titled to recover the sum of 2611/. 165. &d. in this 
action. It is difficult to conjecture any defence that 
can be set up. The cottons were the property of the 
plaintiffs, and were consigned by them to Caumont to be 
sold on their account The defendants were employed 
by Caumont to effect the sales, which tliey did, and got 
all the proceeds into their hands. The only question 
then is, whether they have paid over those proceeds to 
Caumont, or have a right to set off against the present 

demand 
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demapd a debt due to them from him. It appears by 
the case that they never paid over to Caumont the prc>- 
ceeds which they received. Then have they a right to 
set off the debt which he owed them for their advances ? 
They cannot hajve any such right unless Caumont had 
authority to pledge the goods. It must be admitted 
that under such circumstances, the defendants, * as 
pawnees, would have a lien for,their advances; the 
question, therefore, is, whether Caumont had such 
authority. By the law of England a factor for sale 
cannot pledge, Patterson v. 7'ash (a). Martini v. Colcs{b ); 
nor did the correspondence in this case give him any 
special authority to do so. The plaintiffs merely say 
tliey hope that Caumont will make remittances in anti¬ 
cipation of sales. Surely that is not so strong as if they 
had drawn bills iipon Caumont^ and'^hc had accepted 
them; but it has been held that such a course of deal¬ 
ing does not give a factor authority to pledge the goods 
of his principal, Graham v. Dyster (c), Kiickein v. 
Wilson {d). Fielding v. Kymcriy)^ reported as Gill v. 
KymcTt 5 B. Moore. Duclos v. Hyland^ in a note to that 
report, is also in point. There does not then appear 
to be any answer to this demand, and the plaintiffs are 
entitled to retain the verdict to the extent of the balance 
due to them. 

, Jones^ contra. It is certainly too late to contend that 
a factor for sale has a general authority to pleilge tlie 
goods of his principal, for although many learned judges 
have expressed doubts as to the expediency of therule of 

(a) 2 Str. 1178. (i) 1 M. ^ S. HO. 

(f) ^ Stark. 21. {(I) ^ li, A. 4A?!. 

(e) 2 S .^ D . 63*>. 

law 



349* 


IN THE Fifth Year op GEORGE IV. 

law on this pointy yet they have felt themselves bound by 
decided cases. But where a special authority is given, 
or where no injury is done to the principals, advances 
to the factor may be available against them. Here, au¬ 
thority to pledge was given by the letter of the plaintiils, 
they ask for advances of money befort; the sales took 
place. This is distinguishable from Fielding v. Kymet'^ 
for'there the bills accepted by anticipation were to be 
paid out of the procaeds of the goods. If Caumont had 
made advances he would have had a lien on the goods, 
why then should not the defendants have the same, as 
they advanced the money ? But, secondly, the plaintiifs 
have not been injured by the advances made to Caumont, 
All the cottons sent by the Aurora were sold on or 
before the 4th of lAecembcr; in ten days from that time 
bills, which at Liverpool are current as cash, were to be 
given; had Caimont sold the goods without the inter¬ 
vention of the defendants, he might, at the expiration of 
the ten days, have demanded the bills, and by that means 
have obtained the whole of the proceeds. If then, but 
for the employment of *the defendants, he would have 
been in a situation to claim the whole proceeds before he 
became bankrupt, the defendants cannot have injured 
the plaintiffs by advancing to him a part. The con¬ 
signments by the Itiga packet and Isabel stand on a dif¬ 
ferent footing, for it does not appear that the defendants 
ever saw the bills of lading of those goods; they might 
therefore suppose them to be Caumonfs property. • 

Abbott C. J. The principle of law^on which this 
case must be decided is not of modern introduction, but 
has been recognised in a variety of modern cases. Some 
doubts having been lately thrown on the expediency of 

that 
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that lawy I think it right to express my opinion, that it 
is one'of the greatest safeguards which the foreign mer> 
chant has in making consignments of goods to be sold 
in this country. And I should be extremely sorry (if 1 
may be allowed to use such an expression when sitting 
in this place,) if that law were to be abolished. In 
the present case it must be taken, that the defendants 
might hare known that all the cottons were consigned to 
Caumont as a &ctor, they might have asked to see the 
bills of lading, the means of knowledge were therefore 
within their reach, and the voluntary blindness of one 
party ought not to be allowed to prejudice another. It 
has been argued, that if the sales had been ciTected by 
Caumont immediately without the intervention of the 
defendants, he would have received the whole proceeds, 
and then the plaintiffs would have been in as bad a 
situation as if the lien now claimed by the defendants is 
allowed. But I think it very unlikely that Caumont 
would, under such circumstances, have received the 
proceeds. Upon the facts appearing in this case, it is 
extremely probable that he would have stopped payment 
in September but for the advances made by the defend¬ 
ant, which enabled him to hold up his head for a time. 
It is much better for all parties, when persons are insol¬ 
vent, that they should stop at once and allow their pro¬ 
perty to be fairly divided amongst their creditors, rather 
than struggle on a little longer perhaps to relieve some 
c'reditors by drawing in a new set of sufferers. The 
money advanced in this case was for Caumont^ use, and 
not for the plaiptiffs; the defendants then have received 
the proceeds of the goods, and have not paid them 
over to the principals. Caumont in the first instance 
had no autlmrity to pledge, nor did he derive any from 

the 
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the correspondence. The plaintiffs are therefore en* 
titled to a verdict for the net proceeds of the goods, 
deducting such charges as Caimont was entitled to 
make, and also the sum which he remitted on account 
of these goods; that leaves a balance of 2611^. 15s. Bd, 
due to the plaintiffs. 

Bayley J. It has been frequently decided in favor 
of foreign merchants', that a factor cannot pledge the 
goods consigned to him for sale. 1 cannot help thinking 
that this rule of law has operated much to increase tlie 
foreign commerce of this kingdom by holding out to con¬ 
signors, that if the factor goes beyond the authority vested 
ill him it shall not work a prejudice to his principal. 1 en¬ 
tirely concur in saying, that in my judgment this, as amea- 
sure of policy, ought not to be altered'. The rule is founded 
upon a very plain reason, viz., that he who gives the 
credit should be vigilant in ascertaining whether the 
party pledging has or has not authority so to deal with 
the goods. That knowledge ^ay always be obtained 
from the bill of lading and letters of advice. Here, the 
advances were made by the defendants, who either had 
knowledge or the means of obtaining it. The facts of 
this case, therefore, go beyond what vras proved in some 
of those in which it has been held, that a factor for sale 
cannot pledge. The letter which has been relied on 
did not confer any special authority to pledge, but 
merely asked for advances out of Caumonfs funds. But 
even admitting that it gave authority to pledge for the 
purpose of making remittances, the defendants should 
have seen to the application of the money advanced. 
It is said that the principals have not been damnified, 
for that if the defendants had not made advances, 

Caumonf 
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Caumont might have demanded the bills: but had they 
been given to him it would have been his duty to keep 
them for his principals, and we ought not to presume 
that he would have acted so dishonestly as to indorse 
them away. Witli respect to those goods which were 
to be paid for in*cash on the 16th of January^ Caumont 
had before then become bankrupt, and a purchaser acting 
bona fide, or a disinterested agent would not then have 
paid the money to him, knowing him to be a factor, but 
the payments by anticipation deprived his principals of 
that advantage. Upon the whole then, I think that the 
plaintiffs are entitled to recover the net proceeds of the 
goods, deducting those sums only which Caumont would 
have a right to deduct. 

Holroyd J. I ehtirely agree with what has beeu 
said respecting the rule of law, its policy and application 
to die present case. The goods were the property of 
die plaintiffs, and must be taken to have been sold for 
them, but the money has not been paid to them; the 
defendants therefore having rece*ived it, are responsible. 
It is said, that the letter written by the plaintiff^ gave 
Caumont power to pledge, but it had no such effect. It 
would merely have given to him a lien for his advances, 
if he had not otherwise been entitled to it, and by no 
means takes this case out of the general rule of law. 

* Littledale J. expressed no opinion, having been 
concerned in the case when at the bar. 

Postea to the plaintiffs, verdict to be entered 
for 2611^. 15s. Sd. 
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M. Petiue against John Bury and Another, 
Executors o(“ James Bury. 


tf'^OVENANT. The dcelaiMtiou stated, that, by a Where,!«co-' 
certain intlentiue, piiruortinff to be made between executors 

^ ^ ^ ^ of A. n. , plain- 

jnmes Hun/ of tlie first part, J*alic?ice Ptiric of the lifl deelarcil 

that A. It, co- 

second })art, and the jtlaintillj one livtlthmc, and the said venanteJ with 

i, , i-i'i 11 

John linnj, oi the tliird part (which indenture, sealed others, that his 

with the seal of James f'uri/^ plairitilTj brouj^Iit into shouh*i pay^o 

court anil averred, that liethlomc and Joku Bun/ did not ooi'^^>/th'e 
at anytime seal or deliver the said indenture) recitina:, f thin! 

^ person, anti 

that a uuirriage was intended to be solemnized between tliat the 

” otlier twii never 

James Hun/ and Paiience Jhirie; in consitlcration thereof the deed ; 

Held, on de- 

James Bun/ covcnantetl with the plaintiff, BeddomCj and nmner, that all 
John Bunj, that in case the marriage took eifect and the n.imees wiio 

Ill * 1 * i*i' . I'i'iv sue rnnst 

said Puilcncc slioultl survive Inni, ins heirs, executors, 

the dcelaration 
iiias- 

BeddomCi and John Bun/^ an annuity of tiOO/., for the ‘I'f* 

not. a])|H>ar that 

use of the saidAverment that the marriage any of the cove- 

nanlees had not 

did take effect, that Patience survived her husband, and assented to the 

ileed although 

was then still living, and that 250/. of the annuity was they did not 

in arrear. I^etendaiits sot out the tleed on oyer and Quinre. whe- 
1 t T • 1 • 1 dtvr declar- 

tleniurred. .loinder in demurrer. 

have heen siidi' 
cieiit if it bad 

Wi"hlmatii in support of the dcinurver. The iiueslion 
upon this demurrer is, whether an action can be main- joined, 

* had n'/wwd to 

tained by one of three joint covenantees, because the assent to the 

deeJi' 

other two did not execute the deed. It is clear that the 
others might have joined in tlie action, Clement v. //tii- 
VoL. III. A a ley; 


or administrators should pay to them the said plaintiff, 



SS4 


CASES IN TRINITY TERM 


1824 . 

PmiiB 

agiiinst 

Burt. 


Ity (a); and if so, they must join. This is like the case 
of executors who must join, even if they have renounced 
before the ordinary, {b) In this case there is no aver¬ 
ment of dissent, no disclaimer of the covenant; for any 
thing that appears, the persons not joined may hereafter 
execute the deed ; Vernon v. Jefferys, (e) In that case, 
certainl}^, there does not appear to have been any aver¬ 
ment that the parties not joined did not execute the 
deed ; but in other respects this is a much stronger case 
for the defendants, for here there are no mutual cove¬ 
nants ; the covenant is all on one side, to pay an annuity 
to three persons for the use of a fourth. 

JP. Pollockf contra. The case of Clement v. Henley is 
in favor of the present plaintiff, for if it was then neces¬ 
sary to have a decision, that parties npt having executed 
might join in suing, it can hardly be supposed that they 
might not have abstained from joining in the suit. Hie 
other case of Vernon v. J^erys proves, that where it is 
shewn by averment that some ^of the covenantees have 
not executed, an action may be maintained by those who 
have. The plaintiff having averred that the persbns not 
joined did not execute this deed, it was at all events in¬ 
cumbent on the defendant to shew their assent, or some 
other act of theirs to make them parties to the covenant. 

Wightman, in reply. If the argument on the othei 
side be good the covenant in question might be with 
one person now, with two a week hence, and afterwards 
with three; knd several actions might be maintained 
for the same breach. 

(a) 2 JitU. Abr Fait (F). jtl. 2. (£) See Hendoe't case, 9 Co. 37. 

{c) 2 1146. 7 Mod. 358. S.C, 
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Abboit C. J. I am of opinion that this action is 
not maintainable. It is founded on a deed made in 
contemplation of marriage, whereby James Bury cove¬ 
nanted with three persons, that, in case his intended wife 
should survive him, his heirs, executors, or administrators 
should pay to them an annuity for her use. The action 
is brought by one of those covenantees alone, and the 
declaration alleges that the others did not seal the deed. 
It is clear, upon decided cases, that such parties may 
sue together with those who have sealed. The question 
is, whether if they may they join in the suit. We 
are not called upon to consider tlie eifect of an express 
disclaimer, renunciation, or refusal by the other cove¬ 
nantees, for nothing of that kind is alleged. Trustees 
very often assent to a trust without executing the deed 
which creates it, and they may assent at any time, and 
without an express allegation of dissent that will not 
appear. Assent is therefore to be presumed, and on 
that ground iny judgment is founded. The case is 
analogous to that of executors who, when they may, 
must join in suing. The recital in the 21 H. 8. c.i. 
shews that an opinion then prevailed, that where one of 
several devisees in trust to sell refused to act, no sale 
could take place. It does not speak of the mere absence 
of assent, but of an actual refusal. In this case, there¬ 
fore, I think that it was nut siifhcient to say that the 
other covenantees did not seal ; they might sue notwith¬ 
standing; and as they might, 1 think that the action 
cannot be maintained without them. 

Bayley J. By the deed in question, James Bury 
covenanted that his heirs or executors should pay the 

A a 2 annuity 
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annuity to three persons. It appears on tlic face of the 
deed to liavc been his intention that the money should 
go into tlie hands of the three, and that there should be 
the security of them all for the due application of the 
money. It is a general rule, confirmed by the late case 
of Scolt V. Go()(h<cin (a), that all joint covenantees or 
obligees must sue. In this case, therefore, the plaiiuiff 
was wrong in suing alone, without shewing some special 
title so to tlo. The defendants have a right to say, the 
contract was never made with you alone, but with you 
together with t\v’o others. It may be beneficial to the 
defendants to have the action brought by the three, for 
they may possibly have a defence against them all, which 
is not available against one of them. Here the plaintift 
has done nothing mo.re than shew, that two of the cove¬ 
nantees did not seal, but they may still be covenantees; 
they may have assented to the deeti, and unless the de* 
claration shews that they have no l ight to bo considered 
covenantees it is insufficient. 

IIoLROYi) .T, The plaintiff is not entitled to sue 
.‘done on this covenant; it was made with three persons, 
and although two of them did not seal I he deed, yet it 
is not in law converted into a covenant with one. No 
intention that it should be so is shewn, and by law the 
covenant docs not import that. Supposing tlie others 
liad executed, the jiresent plaintiff would not by liimself 
be entitled to receive the whole or any part of tlie 
money; and there is nothing to shew an intention that 
he should havc*any such right, in the event of the neg¬ 
lect of the others to execute the deed. 'Fhcre are many 

(a) IB. cj- P. C7. 


casci 
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cases which shew that all joint covenantees may sye, al¬ 
though they Iiave not sealed, and if so, I think that they 
must sue, iind, consequently, this jilaintiff cannot recover 
alone. 


1824). 


pETaiE 

rtifoinit 

jiuar. 


Littledale J. concurred. 

• Judgment for the defendants. 


Mayfield asi'cansl Wad.slky. 


I N'DERI'J’ATIJS assumpsit for crops of wheat, hay, being the 

occupier of a 

and corn, and for goods bargained and sold to the farm, quitted 

the same on the 

iletendaut, and goods sold anti dehveretl. l*lea, non- 25ih of Mnrcfi 
At tlKj trial before Hulldclc 13. at the last succeeded 


assumpsit 

Spring assizes for the county of Lincoln^ it appeared, 
that the plaintiff being the occupier of a fr *ni, quitted 
IIkj same on the 2 . 7 th oi' March 1821, and was succeeded 
by the dcleiidaiit’s sou-Jn-law, George Maujicld. The 
])laintiff had sown forty acres with wheat; and it appear- and b. in JV- 
ed by the testimony of a witness who valued the crops, 
that in Fehriiarif 1821 a verbal agreement 
between the plaintiff and the defendant, 


the pobsessiun 
by Ti. had 
bown forly 
acres witli 
wheat, and it 
appeared 
that at a meet¬ 
ing between yi» 


was made 
and that 


A. asked li, if 
he would (akc 
the forty acres 
of wheat at 
200/., telling 
him, that if he 

did not, be should not have the farm. li. said that he would take it. A person j)resciit 
then valuoil the dead stock, and having so done, asked to whom be was to value it; li. 
said that it was to be valued to bitii, and then proini->ed to pay A. for the wheat and the 
dead .stock on a given day, and he did pay a sum of money on account. B. afterwards 
had possession of flic farm, the groning wlieat, and the dead stock : Held, that, in indehi- 
tatns assumpsit for crops bargained and sold, and goods sold and delivered, thccuntr<ut for 
the dead stock was distinct irom any contract fur the sale of the growing wheat, and the 
possession of the farm, and therefore that A. was entitled to recover to that amount: Held, 
ul.iO, by Bajftey and Jlofniyd .Is., LilUeilaleJ. disseniimite, that as li. had hail (he growing 
wheat, and luul m.ade u part payn'.ciit on account. A, was entitled in this action to recover 
the remainder of the price agreed to he paid for it. 

Where a plaintiff has recovered a verdict for a sum of money, composed of several items, 
some of which he was nut in strict law entitled to recover under the declaration in that 
action, hut which he would he clearly cnlilled to recover by declaring in a different form, 
the court will not reduce the damages. iVr AbboU C. .1. 
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on that occasion the plaintiff asked the defendant if he 

w 

would take the forty acres of wheat at 200 /., telling him, 
that if he did not he should not have the farm; the de¬ 
fendant then said that he would have the wiieat. The 
witness then proceeded to value the dead stock, and 
after having ascertained its value to be 40/. 85 . 6d.f 
asked to whom it was to be valued, the defendant said 

to him. There was a machine on tlie farm, which was 

* 

also valued at 4/. 10 s. Wadslej/ afterwards said to 
Jieldf “ Have you any objection to give me possession of 
the farm j" and upon Mayjidd.s asking when he would 
pay him, Wadsleij said, that if he would meet him on 
the 8 th of March he would pay him the money for the 
wheat and the dead stock, and the machine. It ajipeared 
further, that about a fortnight before the trial, the de¬ 
fendant acknowledged that he had paid 75/. on account 
of this nione}’^, but said that he would pay no more. 
Upon this evidence the learned Judge told the jury that 
the plaintiff’ was entitled to a verdict for the whole sum 
sought to be recovered, if they w^:re of opinion that the 
defendant had agreed to pay for the wheat tQ be taken 
by George May field^ because in that case there was a 
part performance of the contract, George Mayfield having 
had the wheat, and the defendant having paid 75/. on 
account. The jury found a verdict for the plaintiff for 
1G9/. 18s. 6 f/., the balance due after deducting the 75/. 
A rule nisi was obtained in Easter term last for entering 
a nonsuit, on the ground that there was no evidence to 
shew that there had been any part performance of the 
contract by the defendant, because it did not appear that 
the possession of George Mayfield was the possession of 
the defendant, or that the 75/. had been paid by him on 
account of the wheat, and, secondly, that even if there 


was 



IN THE FfFTH YtiAtl OF GEOHGE IV. 

'vf&s a part perfortnancei still this action was not^main- 18 ^. 
tainable within the fourth section of the statute of frauds, . ., , 
the bargain for the dead stock, &c. being subsidiary to 
a contract relating to the sale of an interest in land. 

Henman C. S. and Pennington now shewed cause. 

George Mayjield having had possession of the farm, 
and his possession bejng that of the defendant, the latter 
having paid ISL on account of the wheat and dead stock, 
cannot now rescind the contract. It is a contract exe¬ 
cuted and cannot be treated as a nullity, Crosbif v. Wads- 
xoorth^{a) In Parker v. Staniland{b) it was held, that 
indebitatus assumpsit would lie for crops of potatoes 
bargained and sold, although they were in the ground 
at the time of the contract, because no interest in the 
land passed, but «a mere right to go' upon the land to 
gather the potatoes. So in Poulter v. Killmgbeck (c), it 
was held, that indebitatus assumpsit would lie for moieties 
of crops of wheat sold by the plaintiff to the defendant, 
and reaped for his use. • There the plaintiff had let land 
to the defendant, from which he was to take two suc¬ 
cessive crops, and to render the plaintiff a moiety of the 
crops, in lieu of rent. While the crops of the second 
year were on the ground an appraisement was taken by 
both parties, and the value ascertained, and it was held, 
that the special agreement was executed by the appraise¬ 
ment. But here, at all events, the plaintifT is entitled (o 
i-ecover the value of the dead stock, under the count for 
goods sold and delivered. It was a separate contract, 
and Mayifield accepted the goods, and acceptance by him 
is an acceptance by the defendant, and, consequently, 

(«) 6 Eatt, 602. (6) 11 East, 562. (c) 1 Jfos, JV/. 597. 

A a 4 as 
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1824* as to the dead stock, it is a case within the exception of 
- statute of irauds. 

Mayfielo 

against 

Wausley. 

Clarle and Reader^ contra. There was no evidence 
to shew that the ^contract had been executed by the de¬ 
fendant, or that iie c;untractcd on his own account. It 
a[)peared liiat G. MajjJidd obUiined possession of the 
farm, but there was nothing to identify him with the de¬ 
fendant, so as to make the ]iossession of tlie one tiie 
possession of the other. It does not even appear that 
the ird. was pai<I by the deiendant on account of the 
wheat. Then, if tliere w’as no part execution of tlie 
contract, the plaintiif clearly could nut maintain an 
action upon it. But even admitting a part execution, 
the case is not altered, for tiie fourth section of the sta¬ 
tute of frauds says, that no action shiill be maintained 
upon a contract relating to the sale of an interest in or 
concerning lamls, unless it be in writing. This W’as a 
sale of growing wheat, and of the interest which the 
plaintiif then had in the farm: tlm contract for the dead 
stock was merely subsidiary to that. There is not a 
syllable in the Iburtli section of the statute 6f frauds 
making such a contract binding when partly perlbrmed. 
The provision to that elleet relates entirely to sales of 
goods ami chattels which would otherwise be void by the 
operation of the 17th section. If in this case there had 
been a mere sale of goods and chattels, part performance 
might have taken the case out of that section: but being 
a sale of an interest in land, it would be directly in 
contravention of* the fourth section to allow the plainliir 
to maintain this action. 

Abijott C. J. It appears to me, plainly, from the 

evidence 
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evidence in this case, that the defendant contracted to 
have possession of the farm, ami to jiay 200/. for the 
forty acres of‘ wheat, and specific sums of money for tlie 
dead stock and for the muchine. Tlie bargain was 
clearly made by the defendant, and apparently ftn* him¬ 
self. He desires the dead stock to be valued to him, 
and he says to Mmffield, “ Have you any objection to 
give vie possession of the farm ?’’ It is said, that what¬ 
ever may have been the treaty originally, tliere is no 
evidence to shew tliat it was carried into execution by 
IVaddeij; and if there were no other evidence in the 
ease than that which I liave stated, 1 am not prepared 
to say w'e could liave inferred that the possession of 
George May field was the possession of the defendant. 
But it appears further, that the defendant, a fortniglil 
before the trial, adiuowledged that he had paid *75/. on 
account of the money due I'or the wheat and the dead 
stock. It is clear, therefore, that he cither took jiosses- 
sion himself and gave possession to Mayfield, or that 
Maiffield. originally*put in by him; and, therefore, 

that the possession of the one was the })ossession of tlie 
other. But it is contendetl, that as this was a verbal 
contract, jjartly for the sale of an interest in land, and 
parti}' for goods, being void in part, it must be void in 
toto. Perhaps that might be so, if it had been one en¬ 
tire contract made atone time and for ojie price, but here, 
there were distinct contracts, and separate prices wero 
fixed. In the first instance a bargain was made for the 
wheat at 200/. It may be inferred from the conversation, 
that some jnevious agreement had been made with res])ect 
to the giving up of the farm, but it does not appear what 
that contract was, or whether it included any stipulation 
about the wheat or dead stock; the only tiling proved 
was, that a contract having first been made for the wheat 


1824. 


Mayfield 

against 

Wadslky. 


at 
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1 SjM>« at 200 ^»,i tfae witness proceeded to value die dead stock, and 

after an interval of time, durina wliich he had ascertained 
wiMf ()|0 value, he asked to whom it was to be valued, and the 

WMUdtr* 

defendant said ** to him.'* That is the only evidence 
of any contract for the dead stock. 1 have no doubt, 
therefore, that the plaintiff is, at all events, entitled to 
recover for the price of the dead stock which Mayijidd 
afterwards had. The defendant having paid 75^. on ac¬ 
count generally, and not having made any specific ap¬ 
propriation of that sum at the time of payment, the 
party receiving it was entitled to apply it to any just 
demand that he had upon him. He might, therefore, 
apply it to the demand which he had in respect of the 
crops, and may fairly insist that the debt for the dead 
stock and the machine still remains; and that being so, 
the defendant can at most be entitled t>nly to have the 
damages reduced. But if the Court cannot order a 
nonsuit, then it becomes a question, whether we ought 
in this case to make a rule for reducing the damages. 
Supposing that the plaintiff cannot recover the residue 
on a declaration for crops bargained and sold, founded 
on the original contract, on the ground that it is void by 
the statute of frauds, yet I think he may recover on a 
declaration, stating that the defendant was indebted for 
the value of crops sown by the plaintiff on land in his 
possession, and which the defendant was allowed to take, 
and for which he promised to pay. If the plaintiff is in 
strict law entitled to recover part of his demand in this 
action, and in another form of action would be entitled 
to recover the residue, we ought not to reduce the da¬ 
mages in this case, for this would only have the effset 
of putting both parties to further expence^ when the 
final result must be the same. 


Bayley 
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Bayley J. The defendant, in this cose, bargained 
for the possession of the farm, for George May Heidi 
he was identified with the defendant, mu) then his 
))o5session was the possession of the defendant, and 
the performance of the contract by him would be per¬ 
formance by the defendant. The jury have found, that 
the defendant did agree to pay for the wheat to be 
taken by George Mayjield^ It is said that there was no 
evidence to justify the learned Judge in leaving thatques* 
tion to the jury, but I think there was veiy strong evidence 
of such an agreement by the defendant. The plaintiff 
asked the defendant if he would have the wheat at 200/. 
or not, and told him if he would not have it at that 
price, he should not have the farm; and then, when the 
witness asked to whom he was to value the dead stock, 
the defendant said “ to me.and afterwards, Wadsley 
says to Mayjkldi “ Have you any objection to give me 
possession of the farm,” and then he promises that he will 
pay for the wheat and the dead stock on the 7th of 
March* He afterwards does pay 75/., on account of 
the wheat and the dead stock, and witiiin a fortnight 
before the trial he acknowledges that he had so paid it. 
That circumstance shews that he contracted for the be¬ 
nefit of George Mayfield ; for unless possession of the 
farm and goods had been delivered according to the 
contract, the defendant would no doubt have demanded to 
have the money back. If there was a delivery according 
to the contract there ought not to be a nonsuit; for then, 
as to the 44/., the price of the dead stock, the statute of 
frauds is out of the question. The 75/. paid on account 
cannot now be appropriated to that demand, inasmuch 
as the defendant did not so appropriate it at the time of 
payment. As to the residue of the demand for the crops, 

the 


989 

1824. 

AbnwnrBtf. 
agaimt 

WicBMiKr. 



364 

1824. 


Mathbld 

a/ndnst 

Waiislet. 


CASES IN TIUT^ITY TERM 

the defetidaDt contracted for them as crops, and he, or 
Mayjield by his authority, received them as crops. 
Under these circumstances, 1 am inclined to think that 
the statute of frauds does not apply, and that the plaintiff’ 
may recover in this action. 


Holuoyo .1. 1 incline to think that the plaintiff’* is 

entitled to retain his verdict for the whole amount. 
There is abundant evidence to shew that the contract 
has been executed, and that possession of the farm has 
been tlelivered to the defendant, or to George Matffieldi 
by his authority. Tlie defendant, a fortnight before 
tlie trial, acknowledged that he had paid 75/. aiul no 
more. Now if he had not had possession he would have 
said that he was entitled to have that money back again, 
and if he had possession of the wheat,'' then, unless the 
case be within the statute of frauds, the plaintiif is 
entitled to recover his whole demand. In 1 IjI. 
Raymond^ 162, Tirby C. J. said, that a sale of timber 
growing upon the land need not be in WTiting, be¬ 
cause it w'as but a bare chattel, and to that ojiinion 
Pf/iX'cl J. agreed. In some cases, therefore, crops 
growing upon the land may be considered as goods 
and chattels, and crops agreed to be taken by an 
incoming of an outgoing tenant may be recovered under 
a count for goods bargained and sold. Rut it is said, 
that from what passed at the time of the appraisement, 
it appears that the parties bargained for an interest 
in the land. It seems to me that there was nothing 

O 

more than a conditional agreement for the crops in the 
event of the defendant having the land. The taking 
of the land might have been by an agreement with the 

lessor. 
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lessor, and if in that case% separate action had been 
brought against the defend; t for „ot taking the* farm 
the conditional agreement r- the goods would not have 
been avoided by the statut|rf foamis. Rut there was 
no evidence of any cngageiHt thnt the offgoing tenant 
should assign his interest .'tihc land to the deLdaut 
and that might cease when the pos-’ 

session was to be given ^t' He, therefore, had no 
interest in the land t5 j)art,ri; and that being so, the 
contract was not for the sijs,'any interest in the llnd, 
and tlie rule for a nonsuit » be discharged. J think 
also, that under the circi |nces of this case, the de- 
Ibiulant is not cutitlcd to Rhie damages reduced. 

dc 

Littledau: J. I thiwt Grmg. and 

defendant are sufficiently iuied,’aud that the case is 

to be considered as if tln^Jant j,.jj 

benefit from the contnict^he/^^^ 

diet is therefore right fqjarice of the dead stock 

and for the machine, becenn if there were a con- 

tract for the sale of an ii^f Ja,,d 

action would lie, still as b, price was to be paid 
for the value of the tlead|jree action would lie for 
the value of that, therejar^othing i„ 

part of the agreement. ami conscience it is 
clear that the defendant ii 3 p,,y 

but I have considerable i\y iher this or any other 
action can be maintained,^ she of the growing 
crops. 1 think that in effcpiaa contract relatin^r to 
the sale of an interest in labejrlvi,^. op of the Imui 
was any part of the co^i„,for the defendant's 
agreeing to take the whe^ then sown in the 

land, the wheat must be Cl, f,o nnv* r 1 , 

f rfs part of the land 
itself. 
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ittelf. it is true, tliat ii^oine cases diere may be a 
contract for tbc growin|t:K>ps, independently the 
land itself; but where ibrfand is agreed to be sold, and 
the vendee takes from le vendor the growing crops, 
the latter are wnsidert'^'part of the land. It by no 
means follows, therefore,jiat because the crops formed 
the subject of a distinctiluation, they were the sub¬ 
ject of a distinct contraiof sale. Most of the cases 
where this question has fsen, were upon contracts for 
growing wheat, potato^ and things of that nature, 
distinct from any assignmt or letting of the land, and 
they have been held not be within the statute. Here 
the agreement did not r^e to the mere sale of the pro- 
duce of the land. It s not distinctly appear what 
interest the plaintiiF I whether he was owner or 
tenant of die land*, \ I collect fchat he hod some 
interest in him which Id continue aRer Lady-day. 
The expressions used that the plaintiff had a power 
to let the defendant tlie land or not; then as 
the land was to be gii| h I cannot help thinking that 
the crops were part e land. Croi>s of corn may 
be sold under a 6. fa. } although crops are separately 
valued, yet, if they ransferred with the land, the 
party takes them as Jof the land. In this case they 
were not made the s|t of a distinct sale, but only of 
a distinct valuation. > consideration for paying the 
200/. was not mere the benefit of the crops, but 
tlie possession of tl d for which the defendant had 
contracted: if the ff had been the owner of the 
land, and this had i parol letting, then, perhaps, 
he might have led this action. The contract 
for crops in that would have been subsidiary 
to anothw parol fract, legal and binding, and 

not 
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not within the statute. Sojf there had been an under¬ 
lease; but if thci« is an assiiament it is otherwW; then 
the statute i-equires it to b^t writing, and the contract 
for crops growing on the fid would be subsidiaiy to 
ihe contract for the land; ^d I rallier collect that in 
this case it was an assignoien A parol agreement for 
the sale of crops may be g|d also between the out¬ 
going and the incoming tern; but then there would 
be no sale of any interest in thu^d, for that would come 
from the landlord. Since th.it seems Aat the plain¬ 
tiff had some interest in thond, it appears to me, 
that the crops were part of* land; but I express 
this opinion with diffidence i- the opinion delivered 
by my lord and my brother* am, however, satisfied 
that the verdict was right f«e 44^. Ss. 6d. for the 
dead stock and machine, an^t' the defendant ought 
in justice to pay the residue. 
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Stoker and pthers,|Assignees of Fletcher, a 
Bankrupt, Hunter. 


"By lease, the 
lessor demised 
to the lessee a 
collioiy, and all 
the engines, 
machinery, and 
other imple¬ 
ments effects, 
and things then 


’^jj^ROVEK for eiigin^. cylimlers, puiinp.s, whimsies, 
gins, rail roads, an, other implements belonging ttt 
two collieries. Pica, >t guilty. At the'trial before 
Hullock B., at the ^ing assizes for Dcybjjj 1821, 
the following facts w|: proved. The plaintifls wf 

lying on or , i -1 . v 

about the colliery, or used or employed ihcrle . anil nicntinned in a ivrtaiij^ .ventory 
and valuation Uien made, habendum fur t»l one years, at a ceriaii^ ,U therein 
meiuicned. The lease contained'jiioviso t'S entry in case the r<i- "<iould be-in 
arrear for the space of thirty days j and also >’iso, that on the • ,,,atit>n, or other 

determination of the demise, the loiild leave up to the lessor 

ll engines, machines, effects, end things l^|''ng to ar ‘ m the said rollierv, 

and that an inventory and valuatum bhouS^ree nin .evions thereto, he made 

and taken by two indifferent persons, to he h parties respectively, or by an 

umpire, and such inventory should be compuiP’i' ^ .ncii piesent inventory ami valu¬ 
ation, and that the difference in the value ‘ dgiues, ;ie. should be paid liy tin 
landlord dr tenant to the other, arcurd’ ^ it was greater or less than tlu 

at the time of the letting. The tenant «* and occupied tlic colliery, niachiiiery, 
&c.,and failing in the payment of th .n leas,- hecame Ibi ffited. and the landlord 
recovered a judgiucnt in ejectment <• /nn|ijr l,Sl\tliul did notexecute his writ of 
possession until the 91h oi J^oivinh r^lD- ^ he foliouiiig day the tenant committed 
an act of bankruptcy. The lease ^ ^ ^ - hi i forftiud by the act of the tenant, no 

aes, ler edccts and things belonging to the 
ore th« [.''rninatioii of the ilcmisc : Held, however, 
ermine ' lease, and In.d thereby rcndereil it im- 
a va !i sn.'ide three tnonths before the detcr- 
vias 
he fl^ 
deni 
mat 
er I 
art 


inventory or valuation oi‘ the n 
collieries, was roado thice iiiuntb 
as tlic tenant by his own .act h.ad 
practicable for the landlord to 
minatiori of the demise, that the 
made, to resume the posfession 
colliery upon the determination 
to rc«-ume such possession t veu < 
Held, secondly, that the ter& 
disposition of the fixtures or mi 
hut a more ijualified right to ii 
posse*"fiion, tSec. within the iiieai 
lord resuinetl jrosscssion on the 
During the intermediate tie 
ISIS, and the execution of t 
bankrupt continued to work tin 
inents : Held, that during this j 
machinery and implements withi 




t! 

V(.v^ 
pen' 
of! 

lie 

h', 


1, without any such valnatiou having been 
^machinery, and other effects uscil in the 
j. ich foifeittirc ; and that he was entitled 
,’rei‘ted by the tenant dmiiig the term, 
jdcr this demise, the possession, order, or 
ithin the meaning of the SJl 1. r. Ifj., 
■the term; and if they hud been in his 
that would have ceust.d when the land- 


.covery of the jnrlgment in Trinity term 
'c. poss. on tile 9lh Noi'i'mk’r 18i,0, the 
.ve the use of the machinery and imple- 
vt irail not the order or disposition of the 
the statute of James. 
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9 * 

assignees under a «omrai4istoa of'bankrupt which 

against Fincher otrthe J6llb of Ftmxmber upon an 

act of bankruptcy committed on^e 10th of November, 

* 

The bankrupt Ifeld ^ two cdlieries as tenant to the 
defendant luidcT a lease, whereby dcfAidant demised the 
said colliei^ies to the bankrupt; and also all the engines^ 
gins, machinery, mil roads, and other implements, 
effects, and things, ^^hen being in and upon or about 
the said collieries or coal works, or used or 'cinplbyed 
therewith; and also all the boats and waggons used for 
the pur}) 0 se of the sJimJ collieries, and other effects inci* 
dent or belonging thereto, and jiarticuiaily mentioned 
and described in an iin calory and valuation tlicreof 
taken bj hir. J. IVuodhome, in or about the month of 
Janmi i/ 1810, with the usual powers, to work and carry 
on the collieries fforn the Ist Jamiauf 1810, for twenty- 
one years, at the rent of 10/. for every J 00/., for which 
coals, slack, and cokes should be snld from the said 
collieries during the said term, and so in proportion, 
&c. to be paid quarterly. Then followed a covenant by 
Fletcher for payment of rent, and a proviso for re-entry 
in case the rent should during the said term be in 
arrear and unpaid by the spate of tliiity days after die 
same sliould respectively liecomc duo. And it was 
provided that, on the expiration or other iowur delermin- 
at ion of the demise, the said Janies Flctrhcr should and 
would leave and yield up unto the said W, H. Ihmtdir, 
his heirs, &c. all and singular the engines, gins, ma¬ 
chines, rail roads, niachiiicry, effects, pnd things be¬ 
longing to and used in the said collieries or coal 
works; and that an inventory and valuation should, 
three months previous thereto, be made and taken by 
two indifferent persons to be for that purpose appointed 
VoL. III. B b by 
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bjr tJ»e FT. ff* Hunter aud James Fletcher, or their 
refvetentatives, or by an umpire to be appointed by the 
two referees, in case they should differ about the same; 
and such inventory and valuation should thereupon be 
compared with the* then present inventory and valuation; 
and in case the amount thereof should i^ll short of the 
amount pf the then present valuation, which had been 
mftde and signed by the said J. Woodlouse, the difference 
should be paid by the said Fletcher unto the said 
W, H Hauler, his heirs, &c. on ^demand; but in case 
the amount of the inventory and valuation to be taken 
as aforesaid on the expiration or other sooner determin¬ 
ation of the demise, should exceed the amount of the 
then present inventory or valuation, 'then JV, H, Hunter, 
his heirs, &c. should pay unto </. Fletcher, his executors, 
&c. the difference in value thereof, within three months 
from the time of such valuation being made. The inven¬ 
tory mentioned in this lease was produced in evidence, 
and it appeared to contain a valuation of all the ma¬ 
chinery, fixtures, and inoveabfo articles used in the 
colliery. By virtue of this derabe Fletcher^ took pos¬ 
session of the collieries, engines, &c., and continued in 
possession until the 9th of November 1819, when Hunter 
was put into possession under a writ of hab. fac. poss. 

t 

issued on a ‘judgment obtained by him in Trinity term 
1818, in an action of ejectment, commenced forafor- 
f^ture by non-payment of rent. Whilst the bankrupt 
was in possession, be expended considerable sums on 
the machinery used in working the collieries; he put up 
a new engine at an expense of 2,0001., and after the 
judgment in the ejectment was obtained, he put in a new 
boiler which cost 60f. It appeared by the evidence of 
variouf witnesfes, that in some instances the machinery 

and 
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and implements used in working collieries were bought 
by the tenant, and then it was usual for him* to take 
them away at the determination of the term, and that in 
others the landlord demised tlie machinery, &c. toge¬ 
ther with the colliery, and took them back with the 
colliery when the tenancy expired. Upon this evi¬ 
dence it was contended by the counsel for the plain- 
tiffs, that they were entitled to recover the value of all 
the machinery anfl implements, fixtures as well as 
moveables, on the ground that they were in the pos¬ 
session of the bankrupt as apparent owner, during the 
whole of his tenancy, or if not, still that the landlord had 
suflered the bankrupt to continue the apiiarent owner 
of the whole property, from the time when the judg¬ 
ment in ejectment was obtained. Secondly, that at all 
events Uiey were entitled to recover the value of the 
moveables. On the part of the defendant it was con¬ 
tended that the property in all the machinery and 
implements, moveables as well as fixtures, vested in 
the landlord as soon as the lease became determined 
by the forfeiture. The learned judge left it to the 
jury to find u].K)n the evidence whether the bankrupt's 
possession constituted a reputed ownershi)) in him at 
the time of the act of bankruptcy, and if they were of 
that ojunion, then he directed them to find for the 
plaintiffs, for the value of the moveables, but he reserved 

liberty to the defendant to move to enter a verdict for 

• 

him, or a nonsuit in case this court should be of opinion 
that the whole property in the fixtures and moveables 
vested in the landlord when the lease became forfeited; 
and he further reserved liberty to the plaintiffs to move 
to increase the damages if they thought fit. The jury 
found a verdict for the plaintiffs for the value of the 
moveable articles on the collieries, at the time when the 
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act of bankruptcy was committed. A rule nisi for 
entering*a verdict for the defendant or a nonsuit having 
been obtained in last liastcr term. 

Denmanf lieadety and li. Clarice, slicwed cause. 
The fixtures, machinery, and other implements belonging 
to and used in this colliery, were at the time of the act of 
bankruptcy in tlie possession, order, and disposition of the 
bankrupt, with the consent of the true owner within tlie 
meaning of the 21 Ju(\ 1, r. 19 . During the continuance of 
the term the bankrupt had not merely the use of the ma¬ 
chinery and Implemcnls, but he had the power of changing, 
removing, or adding to them, ami he actually erected a new 
engine at a great exj>ence. His possession, tlierefoi e, dif¬ 
fered materially from that of the occupier of a ready liir- 
nished house. The- deiendant ])ut an en^l to the tenancy, 
and treated the bankrupt as a trespas.'>er by bringing an 
ejectment for a finfeiture in llilnrn term 1818 , and ob¬ 
tained apjudginent against him in Trinihj term 1818 . At 
that time, therefore, he migljt have obtained possession of 
the collieries and tl)c fixtures, and have notified to the 
world that the fixtures and other things wefc his and 
not his tenant’s. Rut he allowed the baTikrupt to con¬ 
tinue in possession of the niachinery, ami to appear to 
the world as the owner till tlie f.'th of Nuvonber 1819 . 
During the whole of tliat })eriod the property was in the 
possession, ordei*, ami tlis})ositioii of the bankruf)t, with 
the permission of the true owner. JJm)t Jialccr {a) 
was a much stronger case than the present: there the 
bankrupt had the vats demised to him, with a power of 
purchasing; liere the bankrupt not only had the use of 
the things demised, but he had the power of changing 
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them. It is one of the ver)? cases contemplatet^ by the 
statute; and if lie was once the reputed owner, then, 
according to Lingard v. Mcssitcr («) he continued the 
reputed owner until it was notified to the w’orld that the 
ownership had ceased. Here the defendant did nothing 
to inform the world that the bankrupt had ceased to be 
the reputed owner. liut, secondly, the bankrupt was not 
only the rejiiited ovyier, but he was the actual owner of a 
considerable jiart of this property: for he had erected a 
new engine at a considerable e^qionse, and there was no 
evidence to shew that that was substituted for any other 
which had been on the jirenii.ses at the commencement of 
the term. The plaintids, therefore, are at all events en¬ 
titled to recover lor tlie value of that engine. J. 

Did not the property in all the fixtures and move¬ 
ables on the collfery vest in the landlord upon the de- 
tcriniiiation of the lease ?J That w'ould have been the 
case if the lease had cxjiired by efiluxion of time, and 
an inventory and valuation had been made three months 
before the expiration (5f the term. But the terms of the 
proviso are, llint the tenant should, on the determin¬ 
ation of the demise, deliver up the machinery arul other 
things u))ou the jiromises, and that an inventory and 
valuation sliould he made throe mouths previously 
thereto, and that the diflcrence between that valuation 
and the one made at the commencement of the lease 
sliould he^r^^id by the landlord to the tenant, or vtce 
versa according to circuiiistaiices. No such valuation 
liaving been made, the tenant w'as not, at the expir- 
alion of the term, hound to deliver up the things to 
the landlord; they, therefore continued the property 

'o) 1 K. ,5 C. 30 S. 
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of the tenant. The terms of the lease are not siifH- 
cient to shew that the things became absolutely the 
property of the landlord in the event of the lease 
having been determined by forfeiture, they were only to 
become so in the event of its determining by effluxion 
of time, and in case a valuation were made three months 
before the term expired. That event has not hap¬ 
pened, and, therefore, the property did not vest in 
the landlord when the lease became forfeited. 

Abbott C. J. I am of opinion that the rule for a 
nonsuit ought to be made absolute. Judging from the 
facts adduced in evidence, I urn bound to state, that 
in my opinion there is ik) evidence to prove that 
Fletcher ever had the absolute ownership of the ma¬ 
chinery and other things belonging to these collieries. 
I think that he had merely a (jualified property in them 
subject to the terms of the lease under which he held them* 
and if that be so, then this case is very distinguishable 
from Lingard v. Messiter, and KirHcjj v. Hodgson («), 
because in those cases the bankrupt had once been the 
absolute owner of the property. The terms of the 
lease manifestly shew that the lessee never had the 
absolute ownership of the fixtures or the moveables 
in the collieries. It contains a proviso for re-entry 
of the landlord in case the rent should be in ar- 
rear above thirty days; and tlien, that on the expir¬ 
ation or other sooner determination of the demise, 
the bankrupt should yield up to Hunter, all the ma¬ 
chinery, effects, and things, belonging to and used in 
the collieries; and that an inventory and valuation 
should, three months previous thereto, be made in the 
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manner therein mentioned. It is clear, therefore, from 
these provisions, that the nonpayment of the rent might 
lead to a determination of the lease by forfeiture, but if 
it was not so determined, then it would expire by 
effluxion of time at a given period. If it did so expire, 
a valuation of the fixtures was to take place, three 
months previously to such expiration: but if it ex¬ 
pired otherwise than by lapse of time, as, for instance, by 
some act of the ten'ant amounting to a forfeiture, it is 
clear that it could not be intended that three months* 
notice should be given by the landlord of his intention to 
take the machinery and other things, because it would 
be impossible. The effect of the proviso, therefore, is, 
that whenever the lease expired, the landlord was to be 
entitled to resume, at a certain valuation, the posses¬ 
sion of the collieries, and the machinery, effects, and 
things, whether moveable or immoveable, belonging to 
and used in the same. If the things on the collieries at 
the determination of tlie lease exceeded the value of 
those mentioned in t^e inventory made on the tenant*s 
entering into possession, then the landlord was to pay 
the tenant the difference. If, on the other iiand, they 
were found to be of less value, the tenant was to make 
up the deficiency to the landlord. Now such a mode 
of valuation having been stipulated for, it is manifest that 
new articles brought on by the tenant during the term were 

intended to be included in this valuation. It never can 

• 

be supposed that those things only which were on the col¬ 
lieries when the tenant entered were to he valued. During 
such a term there must necessarily lie Considerable wear 
and teAr, and new articles would lie required; and 
whenever the lease expired, the landlord was entitled to 
have the possession of all the articles which might then 
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be found on tlie collieries, paying for the same ac¬ 
cording to the valuation prescribed by the terms of the 
lease. The very terms of the proviso contemplate the 
purchase of new or additional articles by the tenant, and 
manifestly shew that such articles were intended to be 
included; and the schedule annexed to the lease con¬ 
tains an account of moveable as well as fixed articles. 

* 

Ifi then, the bankrupt never had an absolute ownership, 
but only a qualified right to the’’use of the articles 
during the term, what is there to shew that he ever had 
any ro})uted owuershiji? In IJorn v. Bahev, it did not 
appear to have been tlie usage to demise the vats and 
other utensils which necessarily belong to a distillery; 
but here it appears by the evidence, that in some in¬ 
stances the articles used in collieries belong to the 
tenants, in others they do not; that, though in some 
cases the landloid in demising collieries permits the 
lessee on certain conditions to have the use of the fix¬ 
tures and other things during the demise, yet in other 
instances they belong absolutely ^to the lessee. Then, 
if the possession of sucli things is consistent with the 
fact of a person being absolute owner, aiuf also of his 
not being absolute owner, the mere possession of such 
things onsht not to raise an inference in the mind of 
any cautious jierson acquainted with the usage tliat 
the person in possession is the owner. If it had not 
been the usage for the ow'iicrs of collieries ever to de¬ 
mise the machinery and other things used in the colliery, 
then possession by the lessee would be evidence of 
reputed ownership; but there being such an usage, 
the mere possession of such things is not evidence of 
reputed ownership; and no evidence having been ad¬ 
duced to shew that the bankrupt ever had the absolute 

ownership 
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ownership in the articles used in these collieries, I am 
of opinion that the jury ought upon these facts to have 
given a verdict for the defendant; but I think it better 
that the rule for entering a nonsuit should be made 
absolute, because in that case the pJaintifl*will not be 
precluded from bringing anotlier action. 

• 

Bayley J. It appears to me, that in this case the 
property in the collieries, and in the fixtures and move¬ 
ables belonirinff to and used in the collieries, became 
vested in the landlord whenever the lease expired, either 
by efiluxion of time or by forfeiture, and that the bank¬ 
rupt had not, at the time of his bankruptcy, or at any 
other time, any reputed ownership in such property, so 
as to bring it within the operatiou of the statute of the 
Jac. 1. c. 19 . •! am also of opiiiion, that whatever 
fixtures and other things were brought to the collieries 
by the tenant, either to supjily the deficiency made by 
wear and tear, or otherwise to promote the works of the 
collieries, cannot he considered as belonging to the te¬ 
nant at the time when the lease became determined, 
whether that was by forfeiture or by the completion of 
the term. All the jnoperty in the fixtures and other 
things used in the colliery then became the landlord’s, 
subject to the terms of the proviso by which he was to 
allow the tenasit for any increase in the value of the 
things left on the collieries. The tenant, therefone, 
never had the possession, order, or disposition of such 
property, within the meaning of the statute 21 Jac. 1. 
c. 19 . He had merely a right to use tliem during the 
term, and when that right ceased by the expiration of 
the telhn, the absolute property in them vested in the 
landlord. But then it is said that he had the apparent 
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ownersMp. In order to try whether that wad so» we 
must consider the character of this possession in tine 
place where the possession occurred, and where he is 
supposed to have had the reputed ownership. The 
mere possession of a furnished house does not of itself 
induce a prudent and cautious man to believe that the 
occupier is the real owner of the furniture, because in 
such cases he knows that the property in the furniture 
frequently belongs to the landlord. In order to ascer¬ 
tain, therefore, whether the party in possession is 
entitled to the character of owner, further enquiry be¬ 
comes necessary, for the possession being such that he 
either may or may not be the owner, the party about to 
trust him is not entitled to conclude, from the mere 
possession, that he is owner. In such a case he is 
bound to enquire upon what terms the property has 
been taken, and he ought also to enquire what the nature 
of the usage is, in the place where the property is situate. 
Now this is the case of a ready-furnished colliery, if I 
may be allowed the expression, and as it appears that 
the machinery and other things on collieries sometimes 
belong to the landlord and sometimes to the tenant, it 
must depend upon the bargain between the landlord and 
tenant, to what character the latter is entitled. If a 
house or colliery be ready furnished and taken on lease, 
in order to asceitain the ownership of the furniture, 
tke enquiry should be, did the tenant take the naked 
house or colliery, or did he take it furnished ? and if the 
result of the enquiry be that he did not take the naked 

t 

colliery, but also took all the engines, machinery, effects, 
and things used in the collieries mentioned in an in¬ 
ventory and valuation, made at the time when till tenant 
entered; then the fact of his taking all these things 

ni^tioned 
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inentioned in the inTentoiy, may be considered HotioS 
to the neighbourhood of the character of the transaction; 
for as there was a valuation there could be no difficulty 
in finding out the valuer, and he could have stated whe¬ 
ther the valuation was made to a purchaser or to a tenant 
I cannot conceive, that, in this case, where the property 
in the collieries previously belonged to Hunter^ the mere 
fact of Fldchet’s taking the collieries could have raised 
in the minds of the neighbours the belief that he had be¬ 
come the actual owner of the property in and about the 
collieries; and if that belief were not justified in the 
first instance, there is no proof of any thing which after- 
vrards occurred to justify the supposition of such owner¬ 
ship. There is nothing to shew that any distinction was 
made between fixtures and articles of a moveable nature; 
and the provisions of the lease and the inventory lead to 
a contrary conclusion. And if the articles originally 
belonged to the landlord, the presumption is (bearing in 
mind the provisions of the lease) that when the tenant 
introduced new articles,* they were for the purpose of re¬ 
placing others, and then the substituted articles must be 
considered on the same footing as those originally leased 
by the landlord. If that were not so, there might be 
some weight in the distinction made between moveables 
and fixtures; but all the things used in th'e working of 
the collieries, whether they were there when the tenant 
entered into possession, or were supplied during his oc¬ 
cupation, are treated as fixtures. In Horn v. Baker it 
was held, tliat the leasing party was en^tled to recover 
all the fixtures, except such as the tenant wsiii justified 
in removing, because they did not come widiin the 
meaning of fixtures in such trade; but when usage does 
not establish a riglit to remove, then it depends upon 
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the ba^jrain between the parties; and this is an answer 
to the argument urged, that if the tenant had not a 
right to remove such articles as were enumerated in 
the lease, j'et he might remove those which were subse¬ 
quently introduced. Again, the statute of the 21 Jac. 1. 
c. 19. speaks of property in the possession, order, and 
disposition of the bankrupt at the time of his bankrupbey. 
Now, assuming that these things Avere once in the posses¬ 
sion, order, and dispositioii of the bankrupt, I think that 
they did not so rontiiiiie down to the time of the act of 
bankruptcy; for the defendant took possession of the 
coal mine the day preceding the act of bankruptcy; and 
when a landlord takes j>osscssion of a coal mine, he 
takes possession of every thing connected with it, which 
the tenant has not a ‘right to carry away. If he takes 
possession of an}' thing which the tendnt has a right to 
take away, the property, as to that, still continues in the 
tenant; but if by the bargain between the landlord and 
tenant, the latter has no right to remove anv thing from 
the land, then, when the landibrd takes possession of 
the land, he takes possession of all the mpvcables on it. 
In this case the tenant had not anv right to remove 
either the fixtures or moveables; and, therefore, when 
be was turned out of possession, he ceased to have any 
right whatovfcr over them. That being so, this case is 
decided by the facts. The landlord took possession on 
the 9tli of November^ and the act of bankruptcy was not 
committed till the following day; and 'When he took 
possession of the land he took possession of all the 
articles then on the collieries, subject to the stipulation 
to pay for them, if the value exceeded that of the articles 
mentioned in the inventory. If there had been no such 
stipulation for payment, those things could not have 

been 
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been taken from HunteVi for Fletcher had no right to 
remove them; the possession shifted to him who had a 
right to possess the land; the machinery and other 
things belonging to the colliery, according to the lease, 
going back to the landlord whenever ^ch lease should 
expire. Had the lease expired by effluxion of time, 
a valuation was to take place three months previous to 
such expiration. Here there Jliad not been any valu¬ 
ation, nor had the three months’ notice been given; but 
that notice became impossible, from the manner in which 
the determination of the lease took place. But in whatever 
way the lease determined, it was expressly provided, 
that the things belonging to or used in the collieries 
should be left. The effect ol‘ the lease was, that if the 
three months’ notice could be given^ it was to be given; 
but if it could not,.still the things-were to be left on the 
colliery, and a valuation was to take place, with refer¬ 
ence to the things on the collieries at that time, and as 
compai’cd with the property when the tenant entered 
into the occupation, ^he balance, either way, was to 
be received or paid by the landlord or tenant, as the 
case might bo. An increase ol'value could not be con¬ 
templated by the parties, so as to retpiire any thing to 
be paid by the landlord to the tenant, unless it were 
intended to include new things brought to the collieries 
for the purpose of working them by the tenant during his 
occupation. The lease included every thing, and it wa^ 
reasonable that it should do so, for the value of the articles 
would have been greatly prejudiced by a removal of them; 
but no injustice could be done to either party if the dif¬ 
ference on valuation was to be paid by one to the other. 
These reasons satisfy me, that though the bulk of what 
the tenant put up might be great, it was not to be 
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^Qpe in&rre^ that he had a visible ownership; and 
if ^ dyer had the visible possession or ownersliip* ^ as 
to brin^ the case within the statute of James,, 1 think 
that it had been determined, by the act of the landlord 
in taking possession of the collieries. In Horn v. Baker 
the enquiry was, whether the lessee, from the usage 
among distillers, had a right to the vats and utensils; 
and the jury ibund that it was not usual to leave them 
on the premises. The couclusiod from that was, that 
vats and utensils were not included in what are termed 
fixtures. But in this case, according to the evidence, 
the usage is both ways, and if so, then it becomes the 
duty of a party about to trust the tenant, to enquire 
what was the particular agreement respecting these col¬ 
lieries. It has been urged, that the landlord had his 
judgment in the. action of ejectment long before the 
writ of possession was executed, but the judgment in 
ejectment did not vary the right of the landlord; and 
before that judgment was obtained the bankrupt had 
not the visible possession in the eye of the law. For 
these reospns I think the rule for entering a nonsuit 
must be made absolute. 


Holroyd J. I am of opinion that this action of 
trover cannot be maintained by tlie assignees, because 
the bankrupt, at the time of his bankruptcy, had not any 
right of possession in the fixtures and other things used 
in the collieries. 1 am also of opinion, that he bad not 
the possession, order, or disposition of these things, 
within the meaning of the statute of the 21 Jac. 1. c. 19. 
By tile li^se, the landlord demised not the colliery only, 
but the fixtures and moveable articles used in the col¬ 
liery ; and it is one of the stipulations of the lease, that 

the 
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the tenant shall, at the expiration, or other sooner den 
terminadon of the demise, deliver up to the landlord the 
machinery and other things belonging to and used in the 
colliery, and a compensation is secured to the landlord 
or tenant, in the event of such things being improved or 
deteriorated in value when the lease is determined. Bu^ 
at all events, the lessor was to have delivered up to him 
npt merely the things demised, but all those found on 
the collieries at the determination of the demise. It is 
immaterial whether the term were fully completed or 
not, for these provisions were to be complied with on 
the expiration or other sooner determination of the 
term. So that provision was made for an earlier deter¬ 
mination than the full period mentioned in the lease. 
The lease provides also that the valuation made at the 
determination of the demise should be compared with 
the valuation mentioned in the lease, and that the differ¬ 
ence between the two valuations should be paid by the 
landlord, if the value at the end of the term exceeded 
that mentioned in the inventory; by the tenant, if it was 
less. The language of this proviso evidently applies to 
all the things brought to the colliery during the term, 
and remaining there at the determination of it, whether 
the tenant continued to the end of the term granted or 
not. The colliery and other things were At all events 
to be given up. If the demise were determined by the 
act of the tenant, still there must have been an inventoi^ 
to ascertain v^iether any compensation was to be made 
by the landlord to the tenant, or by the tenant to the 
landlord, for any increase or deficiencylin thf value of 
the articles belonging to or used the collieries. And 
if that provision applied to the things demised, it must 
also extend to the things substituted in lieu of them j for 
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it was provided that all the nmchineiy, effects, and other 
things used in the collieries should be given up to the 
landlord, subject to the valuation and payment. The 
things demised, therefore, never became the property of 
the tenant so as to empower him to take them away. 
They remained the general property of the landlord, 
subject to the terms and provisions of the lease, the 
tenant having the right to use them so long as he com- 
plied with the conditions of tlie lease, and being bound 
to deliver them up at the determination of the te¬ 
nancy. The tenant failed to comply with the con¬ 
ditions of the lease, and committed a forfeiture; his 
right to the use and possession of these things was then 
at an end, and they became the al>solute property of the 
landlord. The bankrupt, therefore, or his assignees, 
have not any right to the possession Of these things. I 
am also of opinioti that this case does not come within 
the statute oi James. This was a demise to the bank¬ 
rupt of the machinery and the other things used in the 
colliery; and the mere })()ssessicr*i of the things demised 
does not shew that they were in fact or law put into the 
possession, order, or disposition of the tenant within the 
meaning of the 21 Jac. 1. c. 1.9. He had a mere quali¬ 
fied right to use them, but not the power of disposition. 
But if they were in his possession, order, and disjmsi- 
tion, they did not continue so at the time of the act of 
bankruptcy; for the landlord took possession of the 
colliery on the preceding day under the writ oHiab./ac. 
pass., and having a right also to resume possession of 
the machj||ery and other things used in the colliery, I 
think, that by taking possession of the colliery, he had 
virtual possession of the machinery and other things 
belonging to and used in the colliery. For these reasons 

1 think 
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I think that the rule for entering a nonsuit should be 1824. 
made absolute. * ^ 

again^ 

Homuu 

Littledale J. 1 also think that where the usage 
does not decide whether fixtures and .other things used 
in a colliery are the property of the landlord or the 
tenant, that must depend on the agreement between 
the parties. It was decided in the cases of Ryall v. 

RoUe{a)f and Horn v. Baker, that fixtures were not 
goods and chattels within the meaning of the statute 
of James. In this case the chattels used in the col¬ 
liery were as much the subject of demise as the col¬ 
lieries themselves. In the inventory mentioned in the 
lease all the moveables and immoveables are enumerated, 
and that shews the nature of the bargain between the 
parties. The possession of the tenant under the lease 
was not such a possession as the statute of the 21 Jac, 1. 
c. 19. contemplated; his possession is recognized by 
the’law in the same way as the possession by the tenant 
of the furniture in a re^dy-furnished house, derived from 
a lessor under a contract. The possession of a factor 
might be said to be evidence of a reputed ownership, 
but it has been decided that he has not such an ow¬ 
nership within the statute of James, Here it is stipu¬ 
lated in the lease, that at tlie end or jother sooner 
determination of the demise, all the things upon the 
colliery should be given up to the landlord. But fis 
many things might be required to be replac^ and 
new machinery might have been introduced so as to 

make the value of the property greater nt the end 

A 

(a) I Atk. 165. 


VoL. III. 


Cc 


than 
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iJian it was at the beginning of the temi» the lease 
contains a stipulation for compensation lor the value as 
compared with that mentioned in the inventory at the 
beginning of the term, and accordingly it is provided, 
that at the determination of die demise the landlord 

I 

should make compensation to the tenant if |he value 
exceeded that mentioned in the original inventory. 
There is no pretence for saying that if there had been 
no bankruptcy during the term, those things would at 
the end of the term have been the property of the 
tenant: in the event of a subsequent bankruptcy they 
eertainly could not have belonged to the assignees. But 
it is said that, as tlie lease provided that a valuation of 
the things on tlie colliery should be made three months 
previous to the expiration or other sooner determina* 
tion of the demise^ the landlord wa; only entitled to 
the possession of diose things, provided such valuation 
was made and he paid the dilTereiice, if any there was, 
between the then and the former value. But 1 think 


this stipulation respecting the valuation applies only to 
cases where it was possible for the landlord to give 
nodee to the tenant to appoint a valuer, so that the 
viduation might be made. Here notice was not prac¬ 
ticable, because the lease was determined by forfeiture, 
and that forfeiture originated with the tenant, and he 
alone therefore could have given any notice of his 
Attention to determine the lease. The landlord had a 
ri^t re-enter whenever the rent should be in arrear 
thirty days. He was entitled to serve an ejectment the 


very day afler 'the thiiiy days had expired. It was 
impossible for him to give the tenant notjee to appoint a 
valuer three months before the demise v#ias determined 


by 
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by i^e nonpayment of rent f and as the landlord had 
Expressly reserved to himself a right to resume possession 
of the machinery and implements, on the expiration or 
othei' sooner detetmination of the demise, he would be 
wholly deprived of the benefit of thak stipulation if the 
construedon now contended for on the part of the 
plaintiffs were to prevail. It never could, therefore, be 
the intention of the parties to make it a condition 
precedent to the landlord’s right to resume the pos¬ 
session of the machinery, that there should be a valu¬ 
ation made three months before the lease was determined, 
when it was determined by the act of the tenant, and the 
intention to determine it must have been unknown to the 
landlord. It has been urged that the fact of the landlord’s 
having allowed the bankrupt to continue in possession 
from the time when he recovered the judgment in eject¬ 
ment until the time when the writ of possession was 
executed, changed the situation of the parties, and that 
from that lime the bankrupt no longer held possession 
under the lease, but was allowed to have the apparent 
ownership by the permission of the landlord. This 
arjgumcnt pressed upon my mind for some time, but I 
think upon the whole it is not entitled to any great 
weight, because, before any ejectment was brought, the 
tenant had not the possession, order, or disposition of 
the property, and therefore, after the judgment was 
obtained, the parties were in the same relative situ¬ 
ation as befoire. The circumstance of the landlord’s 
not putting the judgment in execution did not give 
the tenant any right over the property whiigb he had 
not before. lu did not give him the power of selling 
or disposing it. The tenant having put an end to 
the lease, the landlord had a right to resume possessiop 

C c 2 of 
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1824. of the collieries, and of tRe property used in working 
the same, and his not making use of the judgment in 
ejectment did not in any way affect his right, or make 
any apparent alteration in the character of the tenant’s 
possession. Uppn the whole, I think that the rule for 
entering a nonsuit ought to be made absolute, si 

Rule absolute, {a) 

Vatighan Serjt., Clarke^ and Mpj-ryat were to have 
supported the rule. 

(d) The landlord took possession of the colliery under the hab. fac. 
poss. on the 8th of Novembtr, 


Doe, on the several Demises of Benjamin 
Maddock and Jane Garrati his Wife, and 
Thomas Moore and Ann his Wife, against 
John Lynes and Thomas Walker. 


Benjamin Maddock and Jane Garratt, otherwise 
Jane his wife, and Thomu'i Moore ondTAnn his wife, 
against John Lynes and Thomas Walker^ to recover a 


7. C., possessed T^JECTMENT on the joint and several demises of 

of lands for the 
residue of a 
long term of 
years, by in¬ 
denture of 
three parts, 
dated Novem¬ 
ber 1st, 1771, between T. C. of first part, J. W. and T. L. of second port, and E. A', of 
third part, in consideration of an intended marriage between T. €• and E. A'., “ and for 
the considerations mentioned and axpressed in a certain indenture of three parts, intended 
to bear date after the date thereof, and made between T. C., S. If,, and J. II. of the first 
part, W, €• and J, AT. of the second part, and E. K. of the tliird part, and for other good 
consideration^” sfestgned the said lands to J. fT. and T. L. for the residue of the said term 
upon trust to permit and suffer T. C., his executors, &c. to receive the rents for his own 
use until the solemnization of the intended marriage, and afterwards to permit T. C, to 
receive the rents for his life, and afterwards to permit the wife to receive the rents ibr her 
life, and upon other subsequent trusts. By indenture of three parts, dated November 2d, 
1771, between 7. Cn S. H., and J. H. of the first part, W, C. and J. K., of the second part, 
and E. K. of the third part, T. C- enfeoffed W. C. and J. K. of the lands mentioned in the 
deed of Noiember 1st, 1771, upon certain trusts. The deed contained a power of attorney 
to dvHvfir feisin, and a memorandum of livery of seisin was indorsed tj^n it. T. C, con¬ 
tinued Jn possession of the lands from the Ist of November 1771 till |ke‘^tinne of bis death 
IP 1609, In gectment against tlie executor of 7. L„ who survived I. W .; Held, that 
' Ifae term ** aisigned to J. W. and T, L," was not destroyed by the feoffment, because it 
not appeur^t they ever assented to it. 


messuage 
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messuage and certain closes called the situate 

in the parish of Barwell, in the county of Leicester. The 
defendant, J. lA/nes, defended as landlord, and T. WdUcer^ 
the other defendant, defended as tenant in possession 
of the premises. At the trial befol'e Holroyd J., at 
the Leinster Summer assizes 1822, the jury found a 
verdict for the plaintifi^ subject to the opinion of this 
Court on the following case. 

Jane MaddocJc the wife of Benjamin Maddock, and 
Ann Moore the wife of Thornes Mcore, were the co¬ 
heiresses of T. CoopeTi who died on or about the 23d of 
February 1809, without issue and intestate, and was at 
the time of his death in possession, and the actual oc¬ 
cupation, of the said messuage and closes. The said 
T. Cooper was possessed of the whole of the premises 
for the remainder of long terms of years, created by 
leases granted by the Honorable Jofin Grey, lord of 
the manor of Barwell, in the time of Queen JS/is- 
abeih. By indenture of assignment duly executed by 
the parties thereto, bearing date 1st of November 1771* 
and made between the said T, Cooper of the first 
part, J. Wileman and J. Lynes of the second part, and 
E. Khs of the third part, reciting T. Coopet^s title 
to the lands therein mentioned, for the remainder of 
three several terms of years, viz., two of f0,000 years, 
and the other of 1000 years; it was witnessed, that iii 
consideration of a marriage intended to be had between 
T. Cooper and E. Kiss, and for the considerations men¬ 
tioned in a certain indenture of three pafts, intended to 
bear date after the day of the date thereof, (meaning 



Bos 

Mabmoic 

a£aiHit 

Ltkbs. 


a certain inden^re of feoiffment, hereinafter set forth,) 
and made betweeti T. Cooper and S. Heyrick, and 
J. Htnp'ick, of the first part, fV. Cooper and J. KisS^) 


Cc 3 
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ijos^eni. 

tiitHfut * 


of the second p«:t, and thS said Mimheth Kiu oil the* 
third part; and in consideration of Bs, to the said 
r. Cooper, paid by the said John Wileman and T, I^nef, 
and for divers other good causes and consideradonst 
T. Cooper did bargain, sell, assign, transfer, and selk 
over unto J. Wileman and T, Lynes, their eiecutors, 
administrators, and assigns, all the said recited mes¬ 
suage, closes, hereditaments, and premises with their 
appurtenances, and all other leasehold closes, lands, 
and hereditaments whatsoever of the said T. Coopet', 
lying and being in the lordship of Barwell aforesaid; 
and all the estate, &c.; to hold unto J. Wileman and 
2\ Lynes, their executors, administrators, and assigns, 
for the residue of the said terras of 10,000 years, 10,000 
years, and 1000 years^ subject, nevertheless, to the trusts 
and proviso thereinafter declared, vi*., upon trust to 
permit and suffer T, Cooper, his executors, admini¬ 
strators, and assigns, to receive the rents for his and 
their own use; and that the said terms might be dis¬ 
posed of as he, T. Cooper, should direct, until the said 
intended marriage should be solemnized^; and after the 
solemnization thereof, in trust to permit and suffer 
T. Cooper and his assigns to enjoy and receive and take 
the rents and profits of the premises for so long time of 
the said term’^and terms os should incur during the life 
of T, Cooper ; and after his decease, upon trust to pei> 
mat and suffer the wife to receive tlie rents during her 
life; and after her death, to permit the first son of the 
marriage to receive the rents during such time of the 
term as he should happen to live; and in case be should 
die before twenty-one, then the second ..ai^d other sons 
suepessively; and in case there should be’ko issue malief. 
^ the mari^age, then to permit all and every the daugh¬ 
ters 
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ten to receive the rents so long ai^ they should live; and >114. 
if any sudi daughter or daughters should attain tlie age 
of twenty-one years, in trust for such daughter or daugh- 
ters, and her executors, administrators, and assigns; 
and in case there should be no issue of the marriage^ o^ 
in case all such issue should die befoie the age of twenty- 
one years, in trust for the executors and administra¬ 
tors of T. Cooper, ^There was a proviso enabling the 
husband and wife, with the consent of the trustees, to 
revoke these uses or trusts, and to appoint fresh ones; 
and a covenant by T. Cooper, that the premises should 
remain during the remainder of the term in the trustees, 
without any disturbance by him or any person claiming 
under him, and also a covenant for further assurance. 

By indenture of feofihient, duly executed by the par¬ 
ties thereto, bearing date the 2d of November 1771, and 
made between the said T, Cooper and S. Heyrick, and 
J, Heyrick, therein described of the first part, W, Cooper 
and Joshua Kiss, therein described of tbe second part, and 
Elizabeth Kiss of the thh*d part; it was witnessed, that in 
consideration of a marriage then intended to be solem¬ 
nized between T. Cooper and E. Kiss, and of a consider¬ 
able marriage portion which T. Cooper would receive 
with E, Kiss on the solemnization of the marriage, and 
for the making a jointure and provision of^ maintenance 
for E, Kiss in lieu of dower in case the marriage should 
take effect, and she should happen to survive T, CoopA-, 
and for the settling and assuring the messuage, closes, 
lands, and hereditaments therein described, to the several 
uses, and under and subject to the proviso, condition, 
or agreement therein expressed; and also in consider- 

•fit 

atiem of lOs^ & piece to T, Cooper, S, Heyrick, andjl 
Heyrick, paid by JV. Cooper and Joshua Kiss, and ^ 

C c, 4 divers 
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18S4»‘ divers other good and valuable causes,. T* Cooper: did 
»• 

Dm dem grant, bar^iiij sell, alien, enfeo£P, and confirm, fmd 

MiBBocK; S. HeifricJc and J* Heyrick, by the direction and ap- 
Lrvtt. pointment of the said T. Cooper^ did, according to their 
several respective estates therein, bar^iin, sell, alien,, 
enieofi^ and confirm, unto W, Cooper and Joshua Kiss, 
their heirs and assigns, the said messuage and closes 
called the Brockeys, and their appurtenances to hold 
unto W. Cooper and J”. Kiss, their heirs and assigns, to 
such uses as the same premises respectively stood limited 
to before the execution of the said indenture until the so¬ 
lemnization of the said marriage; and after the solemniz¬ 
ation thereof, to the use of said 2\ Coopci' and his as¬ 
signs for die term of his natural life, without impeach¬ 
ment of waste; and after his decease, to the use of the 
said Eo Kiss, and of her assigns for her natural life 
for her jointure, and in lieu of all dower and thirds; 
and after the decease of the survivor of them, the said 
To Cooper and E. Kiss, to the use of the heirs of the 
body of the said 71 Cooper, on the body of the said 
Eo Kiss lawfully to be begotten ; and in default of such 
issue, to the use of the heirs and assigns of the said 
To Cooper for ever. Then followed a proviso enabling 
To Cooper and Eo Kiss, during their joint lives by deed, 
with the consent of JV. Cooper and J. Kiss, or the sur¬ 
vivor, or his executors or administrators, to revoke the 
aforesaid uses or trusts, and limit fresh uses or trusts. 
To Cooper by that deed covenanted, granted, and agreetl 
for himself, his heirs, executors, and administrators, to 
and with W. Cooper and J. Kiss, and their heirs, that the 
premises should remain to the uses and subject to the 
proviso aforesaid, and be quietly enjoyei^ accordingly 
without any interruption by T Cooper, his heirs or 
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assigns, or S. Heyrick and J- Heyrkki or either of them, IM4, 
their,, or either of their heirs or assigns, or any persons 
whomsoever claiming or to claim under them, or any of MiittooK 
them. The indenture also contained a , power of at- Lnrn; 
torney from T. Cooper, S. Heyrick, and J. Heyrick, to 
William Ward, to deliver seisin of the messuage and 
premises by the said deed granted and enfeoifed, unto 
W, Cocker and J. Kiss, to hold to them, their heirs and 
assigns, according to the purport, true intent, and 
meaning of the said indenture. The following memo¬ 
randum of livery of seisin was endorsed on the said 
deed: “ Be it remembered, that. on the 5th day of 
November, in the year of our Lord I*??!, the within 
named William Ward, by virtue and in execution of the 
power and authority to him givea and granted by the 
within written indenture, did enter into, and upon the 
messuage or tenement, and one of the closes within 
gi'anted, in the name of the whole of the within granted 
hereditaments and premises, and take full and peaceable 
possession and seisin thereof, in the name of the whole 
of the within granted hereditaments and premises j and 
immediately after deliver over the same unto the within 
named William Cooper and Joshua Kiss, to hold to them, 
their heirs and assigns, according to the tenor, purport, 
true intent, and meaning of the within written in¬ 
denture.” 

T. Cooper continued in possession and the actual occu¬ 
pation of the prennses, in the indentures of the 1st and 
2d November 1771, mentioned from the time of executing 
the indentures until his death in 1809, and paid an 
annual chief rent of sixpence for part of the premises to 
tlie lord of^ie manor of Barnwell. Wileman, one of 
the trustees, under the indenture of the 1st November 

1771 ," 
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1914. 4ie4 in June 1785) and T* Zofnest die otltep 

dflw under the said indenture, died in April 1787, 

and made by his will the defendant, John Lfynet, his 
Lriin. escecutor. Upon the death of T» Cooper^ J* Lynes the 
defendant as agent for the widow, Elizabeth Coeper^ who 
was entitled to a life interest under the trusts or lunit<r 
ations of each of the said indentures of the 1st and 2d of 
Norember 1771, let the premises to the defendant ThomaSi 
Walker^ and received the rent of tlie same for her life. 
The chief rent above mentioned was paid to the lord 
of the manor during the lifetime of Mrs. Cooper^ and 
siince her decease, by the said John Lyncs down to the 
year 1816. 

The premises sought to be recovered by the action, 
are the whole of the premises granted by the indenture 
of feoffment of the 2d November' 1771, and are the same 
as are comprised in the terms of 10,000 years, 10,000 
yeans, and 1000 years, in the deed of assignment of the 
1st November 1771 mentioned. The marriage of iShza- 
betk Kiss and Thomas Cooper was solemnized. They 
had no issue of the marriage, and T, Cooper died in 
possession of the said premises. His wife Elizabeth 
survived him, and died on or about the 9th day of 
April 1810. 

Preston^ for the plaintiff, made two points, first, by the 
feoffment, Cooper acquired the fee absolutely, and an estate 
in fee rightful, as against all persons except die rever¬ 
sioner. Secondly, by means of the feoffment the term 
was forfeited and' extinguished, and the right under the 
term barred. As to the first point, the authorities are 
uniform from the time when Bracton wrote down to the 

dme 
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!C^e of Teller v. Hor(k{a) was divided* 
la ^iitleton, s, 611. it is laid down, that when a tenant 
for life maketh a feodin^t in fee, by such a ieofiEinent 
the fee simple passeth. So a tenant for years may make 
a %>lFment, and by his feoffment the jTee simple shall 
pass; and yet he had at the time of the feoffment made 
but. an estate for term of years.’* Lord Coh, in corn- 
menting upon this passage, says, that by the feoffment, 
the fee simple passes by force of the livery, and that it 
is a disseisin to the lessor. [^Holrqyd J. In Taylor v. 
HordCi Lord Mansjidd considers it as a dissmsin only 
at the eleetbn of the lessor. In 1 Bmr» 112. he says, 
“ if the lessee for life or years makes a feoffment, the 
lessor may still distrain for the rent, or charge the per¬ 
son to whom it is paid as a receive^; or bring an eject¬ 
ment, and choose whether he will be considered as dis¬ 
seised;” and he cites in support of that position ikTc/- 
calf and Kynaston v. Parry^ a manuscript case, decided 
by the Court of Exchequer in 1743. “ Tenant in tail 
of lands leased by his lather to a second son for lives, 
(under a power) upon, his father’s death, received the 
rent from the occupier os owner, and as if no such lease 
had been made, during his whole life. He suffered a 
common recovery. It was holden tliat this was only a 
disseisin of the freehold at election^ and that, therefore, 
he could not make a good tenant to the prmcipe, and 
the recovery was adjudged bad.”] In that case theie 
was a mere receipt of the rent. No actual disseisin by 
the eldest son. The freehold was in the second son by 
fpree of the lease. The opinion of laidi Man^ld is the 
only authority in support of the position cited from Tay* 


im-' 





m 


CASES IN TRmiTY TERM 


1 ^ 04 . 

SCAtooci; 

ttgiiitut 

LrKEs. 


lor V. J^rde, and it is at variance with the doctrine laid 
dowiiby and Lord Coke, The feoffee is not ten¬ 

ant to the lessor. A feoffinent is necessarily a disseisin in 
fact, except as between the lord of tlie seignory and his 
tenant. Bracton^ lib, 2, c. 14. adverts to the very case of a 
stranger entering upon a vacant possession and making a 
feoffinent, and states the law to be, that,it gives a fee as 
between the feoffor, the feoffee, and^ all others who have 
not the right, and Uiat even in process of time it may 
become good against the person who has the right, (a) 
The feoffment may perhaps be void against other per¬ 
sons -On the ground of fraud, or it may be void against 
the reversioner where the tenant continues in possession 
and pays the rent. In 1 Inst, 330 b, it is said, that the 
feoffor may annex a.w^arranty, whereupon the feoffee 
may vouch him ; and in '167 that if*a lessee for years, 
or tenant by elegit, &c., or a disseisor incontinent make 
a feoffment in fee with warranty, if the feoffee be im¬ 
pleaded he shall vouch the feoffor, and after him his 
be/r also; because this is a coveirant real, which binds 
him and his heJts to recompenfce in value if they have 
assets by descent to recompence; for there is a feoff¬ 
ment de facto and a feoffinent de jure: and a feoffinent 
de facto made by them that have such interest or pos¬ 
session as is aforesaid, is good between the parties, and 
against all men but only against him that hath right.” 
In* Foews \, Salisbury {b), IjOtH Hale takes the distinc¬ 
tion between a tenant for life and for years ; and says, 
if lessee for years be, the remainder over for life, and 
the lessee levy a* fine and five years pass, the lessor is 
not barred by any non-claim, because the fine operates 

(rt) St'c Bvtlrr's note to Co, J.itU, 330. jit, (b) TJnrdr. 400. 

nothing, 
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nothing, and ** partes ad finem nihil habuerunt” may 
be pleaded to it; otherwise it is where a tenant Tor life 
levies a iine^ for he has a freehold, and his fine displaces 
the remainders, and therefore an entry is requisite within 
five years after the death of the tentmt for life'; and^ 
therefore, when a lessee for years or at will is to levy a 
fine, it is usual ibr the lessee to make a fhoftment first, 
to displace the other estates. “ In Whalexj v. Tankred {a)^ 
C. Meynell, tenant for ninety-nine years, if he should 
live so long, remainder to E, M^nel in tail, on the 14th 
of October 1656, enfeoffed the defendant and his heirs, 
and in Hilary 1656 levied a fine, sur conusans de droit 
come ceo, &c., with proclamations to the same C. Tankred, 
to the use of him and his heirs, who entered accord¬ 
ingly. On the 28th of Augvst i661 E^Meynel died. 
C. Meynel, on the 18th March 1664, died; on the 10th 
April, 23 Car. 2., 1672, the lessor of the plaiutiff being 
eldest son and heir of E. Meipiel, entered, and the question 
was, whether his entry was lawful, or whether E. Meynel 
ought to have entered^within five years after the fine 
levied, or should have other five years after the death of 
C. Meynel. (5) And it was resolved that he should have 
five y-Jirs after the expiration of C. Meynel[s estate by 
his death, and that there was no difference betvreen the 

yf 

lessee for life and the lessee for years as to this point.” 
\JBaylcyZ. Does a feoffment destroy a term created to at¬ 
tend an inheritance ?3 It does if the trustee of the terip 
is acting in privity and concert with the feoffor. All 
these authorities shew that a feoffment by tenant for 
years will give a fee against all persons except the aight- 
ful owner. The case of Taylor v. Horde was rightly de- 

ay 

T.S 

(a) Sir Tt Ji/iym. 219. 

(b) By the report of this case in 2 Lev. 51. it appears that the heir 
was an infant at the time of C. il/cynci’s death. 


cided 
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6*h iJie ^buiid df fr^ud^ or uiider the j^euHat ciN 
diiin^t^uiO^ Of tliat case. Fermor^s case {a) is diisitihgalsh- 
bbciiilse the feofibr there continued to pay his reh^ 
ahd the ffne was held to be void between die reVersibner 
and his tenant: but it was not said that the feodtnen't 

^ .i ’•» V . 

ivais void: and in answer to the fine it could not be 

* ♦ 

pleaded that partes ad finem nihil habuerunt. It was 
necessary to meet the point of that ^ case, by putting the 
isaue On Ihe validity of the feoffment and the fraud on 
tedtii^, 

Secondly, though the feoffment did not give the fee as 
gainst the reversioner, the te^m was forfeited. The assign¬ 
ment and feoffment were parts of the same transaction. It 
Was undoubtedly the intention of the parties to the feofi"- 
ment and the assignment, that the title to the possession 
and the order of succession should be governed by the 
feoffment ^nd not by the term. Unless the feoffment 
prevails there would be a confusion of right between 
real and personal representatives. Suppose an owner to 
die, leaving issue, df the term continue the beneficial 
estate would go to the personal repi-esentatiyes, while 
under the feoffment it Would go to the heir. The in- 
tent of the parties was to gain the fee, and of conse¬ 
quence to do an act which would be a forfeiture, but to 
protect themselves against the consequence of forfeiture, 
by the assignment of the term in its original state, unaf¬ 
fected by the feoffment. Now if the term continued, the 
possession of the termor for years was the possession or 
seisin of the reversioner; his seisin, therefore, would 

not be disturbed. But the trustee attorned in effect to 

. ^ 

the feoffee, and this acknowledgment of a new rever- 
sToner was a disclaimer of tenancy and a forfeiture. 


(a) SCo,77. 


Foster 
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¥ostet T* Williams {a) and Lord Dorrmt^s ejectment {by. 
It is dear* however, that if A, enter wrongfully on 
land, churning the inheritance, (Uid oust the termor, that 
entry is a disseisin of the reversioner; *nd if the tm'nior 
afterwards re-enters to Save his term, ^t is a restoration 
of the reversion, unless in the mean time a desert b& 
cast, so that the right of the reversioner is turned into 
a right of action; and although in this cas^tfae termor 
has paid rent, yet, Having made a feoffment, he has 
thereby, as between him and the reversioner, (and ff t|^ 
revmioner think fit so to treat his injurious act,) put an 
end to the tenancy and des^oyed the term. Cases of 
this description rest in principle on the rules of law 
which guard against fraud on tenure. It is for the 
interest of the reversioner to contend that the terip is 
forfeited* Disseisin, in feet, is a change of rightful into 
wrongful seisin. Such disseisin may be committed«l^ a 
tenant for life, or by a tenant for years, by making a 


m 
1 ^. 
Bo» ifsok 


(а) Cowp. 621. 

(б) This case is not yet refSorted; but in iStr. Preston's Treatise on 
Cotiveptmeing, second edition, 32., there is the following account of it. 

*< It is fit to guard the profession against the practice of termors for years 
making feofiments to gain the freehold, though they first assign their 
terms to a trustee, with a view to protect against forfeiture; and to attend 
the inheritanoe. 

, A late decision of the Court of King’s Bencli, (Hilary term 1817,} on 
8 motion for a new trial, treated the term as forfeited, llicre was abun* 
dance of principle, and even of decision, to lead to that conclution. In 
the first placet iris a fraud on the part of the termor to attempt to gai^, 
the freehold. S^ndly, the admisnon by the assignee, of a title in the 
feoffee to the reversion is an attornment to a stranger; and by the rules 
of the common law, attornment by a termor to a stranger is an abandon* 
ment of the tenancy, a destruction of the privity between tbe termor and 
tiic reversioner, and a forfeiture of the term. Throgmorton v. ^hdpdate, 
S. It. SU. 9 G. S. JS, AT. P. 96. Z>o&, ex, detn, Poster ^.‘^^Qliaint, 

Cotspt Prait$i,^^. Esp, 468., {ier Lord‘ EedesiMe in Hovenden v. 
Lord AnneiUy, S Sdtoales 4: Lefroy^ 625.” 


feoffment. 
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^feofi^ent. If a tenant in tail make a feoffinent his 
ftoffmfent creates a discontinuance. The statute of West'* 

asm. 

minster gave as a remedy for disseisin, the assize of novel 
disseisin. That 'remedy formerly stood in the place of 
the modern action of ejectment. It was frequently a 
proceeding founded on fiction, and parties were in many 
^es allowed to consider themselves disseised, in order 
to try the right by this s|)eedy remedy; and many of 
the disseisins which were redresseH by this proceeding 
disseisins at election only. There were formerly 
only two cases of actual disseisin, entry into the posses- 
sien by force or entry on a vacant possession; or a feu¬ 
dal act by a person who obtained the possession rightfully,' 
as lessee for life or years, or person having a mere naked 
possession. If tenant for years ©r for life makes a feoff- 
‘ ment, his wife will be entitled to dower, because he gains 
a fee by the feolFmcnt, and the feoffee who derives title 
from the feoffor is estopped from saying that the latter 
had >not a fee while the wife of a tenant for life who 
mtikes a lease to ^another, for. the life of that other, 
will not be dowable. (a) The party disseised has not 
any right to treat this as a disseisin at electibn. If 
there be tenant for years, and a stranger wishes to make 
a feoffment, so ns to work a disseisin, there must either 
be an ouster of the tenant for years, or his consent must 
be obtained to the livery. To make a feoffment good 
^nd valid nothing except possession is necessary; but if 
the tenant for years does consent to the feoffment 
which is a wrongful act, and a feudal alienation against 
the reversioner, that assent to livery of seisin iriadc 
by a stranger is a forfeiture; it is an attornment 
'to a stranger; a recognition of a tit^ in him to the 

■ ... (a) Preiton on Estates, tit. Dower, 555, 1st edition. 

prejudice 
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prejudice oi’ the riglutful owner. In this case, if the aaf 
signee of the term had entered immediately after ^ 
feoifment, claiming the term, he would have restored the 
seisin to the reversioner. In LiUletony s, 472.'it is said, 
if a man be disseised by two, if he rele^e to one of thm 
he shall hold his companion out of the land, and by 
such release, he shall have the sole possession and estal^ 
in the land. But if a disseisor enfeoff two in fee, and 
the disseisee release^ to one of the feoffees, this shall 
enure to both the feoffees. The cause of the diversity 
between these two cases is sufficiently obvious; in the 
latter case the feoffees come in by title, i. e., by ffioff* 
ment or feudal contract, while in the former case the 
disseisors come in by wrong. Lord Coke, in com¬ 
menting on this passage, observes, “ This is to be 
understood where tenant in fee simple is disseised and 
releases; for if tenant for life be disseised by two, and he 
releaseth to one of them, this shall enure to them both| 
for he to whom the release is made hath a larger estate 

than he that releaseth, and therefore cannot enure to 

^ * 

him alone, to hold out his companion; for then, should 
the release enure by way of entry and grant of his estate, 
and, consequently, the disseisor to whom the release is 
made,, should become tenant for life, and the reversion 
revested in the lessor; which strange transmutation and 
change of estates in this case the law will not suffer. 
But if lessee for years be ousted, and he in the reversion 
disseised, and the lessee release to the disseisor, the dis¬ 
seisee may enter, Jbr the term for years is extinct an4 
determined. But otherwise it is in the*case of a lessee 
for life, for the disseisor hath a freehold, whereupon the 
release of t^aift for life may enure; but the disseisor 
hath no term for'years whereupon the release of the 
. VoL. III. D d lessee 


m 


MaabMbic 
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MMIb ltH6»fo8 ymn may oQuse.” Hiis.passege h m autbcH 
riiy toUiew Aat tbe teem for years was eKtingnished by 
l l i a x it dM ho&aeat, and tbafe llie lord bad a riirbtt to eater as 
soon as that feoffiuent was made. {LtUUdak J. It is 
^pttle clear that the feoffinent is of no avail anlesa it was 
a^ade with the consent of the termor. Now it appears, that 
at the time when it was made the term had been. ass^ed» 
and there k nothing to shew that the assignees knew or 
assented to the feoffinent that was afterwards niade.3 
The assent of the trustees appears by the terms of the 
aBBignmetU;, Ibr it refers to an indenture of three parts, 
to be made on the ibllowing day, and that was the feoff* 
mmit. At all events the assignor, as soon as be made 
the feofihiait, may be considered as claiming adversely 
to the trustees, and the feoffment and assignment were 
parts of the same transaction, and that species of injury 
to tbe reversioner, which gave him a right to enter 
fee a fewfeiture, by reason of the attempt to gain tbe &€» 
ttd change the tenancy to his prejudice. 

Tmdal cmiti^ was stepped by the court. 

IT 

Abbott C. J. I am of opinion that the jdaintiff is 
not ouided to recover in this case. Myjudgm^t is 
ibunded upon the ground that the feoffment did not. 
operate to destroy the term of years, because it does not 
a^ear- to have been made with the consent of those who 
had the t^m. At the same time, however, 1 that 
1 may not be considered as giving my assent to the dQO*> 
trine which hasr been advanced upon tbe first Inranch of 
the case. Them is so much good sen^ in the doctrine 
laid down bf Lord Mattsfidd^ that 1 should be Sony to 
find miy ground fer saying that it cmild not be supn 

ported. 
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potted. It is admitted in this case, thiU; if there be« 
k^ee for term of years in possession, end a fSiffinent 
be made by a stranger, that that feoffment wouM not be 
good unless the lessee assented to it. Now at the time 
when the feoffment in this case was made, Cooper had 
ceased to be the lessee for the term of years, fer the 
very day before the feoffment was executed he had con- 
veyed his interest in the term to two trustees. On the 
2d of Notxmber, therefore, the day when the feoffment 
was executed, the term was in them. Is there any thing 
on the face of this case to shew that they assented to the 
feoffment? If that assent was given, it ought either to 
have been expressly found, or facts should have been 
stated, necessarily leading to the conclusion that sudi 
consent was given; but no such facts are stated in this 

e 

case. It appears, indeed, by the recital in the indenture 
of assignment, that it was made in consideration of a - 
marriage intended to be had between the assignor and 
Elizabeth A7ss, and for the considerations mentioned and 
expressed in a certain indenture of three parts, intended 
to bear date the day after the date of the assignment, 
and made between T. Cooper, S. and J. Heyrick, 
W, Cooper, and J.Kiss and Elizabeth Kiss. Now I 
cannot, from this recital, collect that the assignees ac¬ 
cepted the term u})oa certain trusts, for the purpose of 
enabling Cooper to make a feoffment, and so destroy the 
term, and defeat the trusts. The intended deed is lu^t 
called an indenture of feoffment in the deed of assign¬ 
ment, and I cannot, therefore, say that these trustees 
were informed that an indenture of feoffment was 
tended; and one reason why we should not presume 
that they assented to such a deed is, that the dtij^ts of 
the assignment would thereby be defeated. Then it is 

D d 2 argued. 
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argued^ that Cooper^s possession was adverse to the 
tnisteesj^of the term,* but I cannot accede to that, be¬ 
cause, by the assignment, he was to have the beneficial 

fr 

enjoyment, so that his possession was consistent with 
the terms of the trust. The foundation of the ar¬ 
gument urged in this case therefore fails, because there 
is nothing to shew that the trustees assented to the de¬ 
struction of that term, or to the feoffment which was 
afterwards executed. Whether thi^ feoffment worked a 
forfeiture or not may be a question between the rever¬ 
sioner and the lessee; but not appearing to have been 
made with the assent of the assignees of the term, it is 
of no avail against them. For these reasons, I think the 
judgment of the Court must bo for the defendant. 


Bayley J. It is conceded that the rightful fee is, or 
ought to be, in the original lessor, or in his representa¬ 
tives. Here, an attempt has been made to turn the 
term into a wrongful fee, and so to var^* the relative 
situation of the lord and third persons. One of the con¬ 
sequences that would result from the doctrine contended 
for in argument would be, that tliis propC!l*ty, which 
before would have been liable as a chattel interest to the 
payment of debts, would be transmitted to the heir at 
law free from those burthens to which it would be liable 
in the hands of the personal representative. It is said 
th^^ty since the introduction of common recoveries, it has 
been the common practice with conveyancers to make 
a feoffment with livery of seisin of the land to the person 
against whom the writ of entry was intended to be 
brought: the opinion being, that the feoffment was tlie 
niost secure conveyance by which a tenant to the preecipe 
could be made ; because, if the feoffor is in possession at 

the 
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the time when the livery of seisin is made, the fepifment 
is supposed to pass a good estate of freehold either by 
right or by wrong^. But a court of law ought to set its 
face against deeds which are intended to work fraud or 
wrong; and 1 am glad, that in this case there is suffix 
cient ground for saying, tliat the feoffment is not to 
take effect. It is a general rule, that unless the 
persons entitled to 4he actual possession concur in the 
feoffment, it will not defeat their interest. That being 
so, the term in this case continued against all persons 
but the lord. It is unnecessary to say whether it con* 
tinned as against him; for in this case, the day before 
the feoffment was executed, the interest which Cooper 
had had in the term was assigned to two trustees. They 
then took the legal interest in the term upon trusts which 
would probably continue for a long time, and it was their 
duty not to lend themselves to any act tending to defeat 
that interest. We must presume that they did their duty, 
and, dierefore, that they did not concur in any act to 
defeat the term. It is not found as a fact in the case, 
that the feoffment was executed with their consent ; and 
if it was not, then it is conceded that the term was not 
destroyed, because the trustees were entitled to the 
actual possession, and we must therefore presume that 
they had it. As it does not appear, thereTore, that the 
feoffment was made with their concurrence, the term is 
not defeated. The lord may, if he pleases, insist up&n 
the forfeiture, and that will raise a different question 
which it is not necessary now to decide. 


» f 

Lthu. 


Holroyd J. I tliink, even supposing that it had 
appeared by the facts of this case, that the trustees of 
the term had assented to the feoffment, the term would 

D d 3 not 
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not thereby have been destroyedy except at the election 
of the lord) who might have taken advantage of it. But 
consent is not to l}e presumed) and it is not found as a 
fact, nor are any facts stated which would necessarily 
lead to die conclusion that there was such a consent. 
It is admitted) that a feoffment by a stranger would not 
operate as a destruction of the term. The passages 
cited from Littleton and Lord Cok/c upon the general 
nature of disseisin, are considered by Lord Mansfield to 
apply to disseisin by election. In tliis case tlie actual 
possession continued the same as if the term had con¬ 
tinued, and the parties had enjoyed the possession under 
the term; and if so, then the possession is to be con¬ 
sidered as founded upon the right, and not upon the 
wrong, by analogy tc the principle of remitter. The 
greatest mischief might arise in cases of this kind, if 
secret conveyances like these were to operate against 
parties really interested. The nature of a feoffment and 
disseisin are materially altered since the time when 
Littleton wrote. iSuch a case as this differs materially 
from that where an actual ouster of the freeholder for¬ 
merly took place. The latter then no longer performed 
the services. There was not only a change of possession, 
but the person taking possession was adopted by the lord, 
and allo.wed by him to perform all the functions of 
tenant. It has been admitted, that in order to make 
the feoffment effectual in this case the tenant ought 
to have been ousted, or that his consent ought to have 
been gained. For these reasons I think tliat the 

r 

lessor is not entitled to recover. 


Judgment for defendant. 


LinxEDALE J. concurred. 
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Michaelmas Term, 

In tlie Fifth Year of the Reign of George IV. 


Young against Miller. 

cause was referred to two arbitrators, one ntlfued 
by each parly, and such third person as should be 
chosen by the other two; the award of any two to be 
binding. The arbitrators not coinciding in the appoint¬ 
ment of a third, agreed that each should home one per* 
son, and that they should then toss up for choice. The 
plaiiitiff*s arbitrator won, and appointed the person 
whom he had before named. An award in favor of the 
pilaintifr having been made by these tv^o, a rule was ob¬ 
tained to set it aside, on the ground that the third arbi¬ 
trator had been improperly appointed. 

termined by lot: Held, that this mode of appointing the third arbitrator 
sufficient ground for setting nide the award. 

D d 4 


1824. 


Saturd^f 
November 6tli. 

Where a cause 
was referred to 
two arbitrators 
specialty 
named, toge¬ 
ther with a 
third, to be 
chosen by 
them, and the 
award of any 
two was to be 
binding; and 
they agreed 
that each 
should name 
one person, 
and that the 
right of select¬ 
ing one of tluMe 
so named 
ahould be de- 
was bad, and a 
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18S4* Tendla/shewed cause, and^nteoded, that as two per- 

1, sons were named before the arbitrators tossed up, one of 

Youko ^ * 

whom the winner was bound to appoint, this case was to 

Muuft* 

be governed by Neale v. Ledgei' (a), where Lord EUeii- 
hot'ough held, that,* under such circumstances, this mode 
of appointing a third arbitrator was not objectionable. 

•$ 

Farke, contra. This case is distinguishable from 
Neale v. Ledger, for there, the parties out of whom tlie 
choice was to be made, were named before any thing 
was said about tossing up, and that mode of selection 
was resorted to because the two persons proposed were 
considered to be equally eligible. Here, the agreement 
to appoint by lot was made before the nomination of the 
two persons', of whom one w'as to be appointed. Tins 
is^much more like Wells v. Cooke (i), where such a pro¬ 
ceeding was considered sufficient cause for setting aside 
the award. 

Per Curiam. This rule must be made absolute. The 
present case bears a much greater resemblance to Wells 
V. Cooke than to Neale v. Ledger. The agreement to 
toss up preceded the nomination of the two persons out 
of whom the choice was to be made. Each of the arbi¬ 
trators had then precluded himself from the opportunity 
of objecting to the person nominated by the other, how¬ 
ever unfit he might be for the office which he was to 
discharge. 

Rule absolute. 

(a) 16 Eusl, Jl. ' (6) 2 B. A. 218. 
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Rogers against Jones. Moitdaif, 

• • November 8tfa. 


i-' 


T^HIS was an action of trespass for false imprison- I" f“ action 
X* * \ again&t u ma- 

mcnt, brought against the defendant, a justice of gistrate, 

. % , ^ » T 1 1 ct impri- 

peace. At the trial before Park J., at the last fcsum- sonment the 

nier assizes for the county of Hereford, the plaintiff a'com'miunent** 

proved a comuiitinent by tlie defendant, reciting, that a aiiege^offence, 

certain quantity of wood, the property of T. D., had a con”^ 

been cut and spoiled, and taken and carried away, and 

that he had just cause to suspect that the plaintiff did oflence diilbr- 

ing from that 

cut, &c., and carry away the same, and th^^two ashen recited in the 
I* j 1 !*■ ’rot • j commitment- 

trees stolen were louftd on the pUuntift s premises, an^ Held, that this 

that lie could not give any satisfactory account how he no*7usnfiratimi 

came by the sftime; and, therefore, that he, defendant, ^nment!^”' 

convicted plainlifl*of cutting, spoiling, taking, and carry- 

ing away wood, the iiropcrty of T. D.; and the defendant •deprive 
ti J ^ i '*1 J the plainUir 

ordered the iilaintifi’, within the space of twenty-five days of his costs 

^ under the 

then next ensuing, to pay to T.I). 11 a , in satisfaction c.i'U., 

of tlic damage done, and also ordered the plaintiftj within deuce to shew 
, ,, 1 . < 1 that the oilcucc 

the same sjiace ol twenty-live days, to pay to the overseers Tnentioned in 
of the parish, for the use of the poor, 20/. ^or the said of- haVacmally*^ 
fence, and plaintiff was coniinlttetl for disobeying this J]y‘^y,eplni'nUff^ 
order. On the part of the defendant a conviction 

^ however, that 

was produced, by which it appeared that the plain- that statute 

applied only 

tiff was convicted, under the 6G. 3. c. 43., for that to cases where 

. , , convictions had 

he, on, &c., did go into the wood gitiunds belonging been quashed, 
to 2’. 2)., of, &c., and did cut, spoil, take, and Jhat thTevS’-™’ 

dcnce was nut 

admissible for that purpose. Quaere, whether it was admissible in mitigation of damages. 


felo- 
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4w feloniously carry away two ash trisies of the said T. D., 
not havinpf the consent of the said T. 2>., the owner of 

Rd«s»s ^ ® 

against the Said woods, nor of any other person entrusted with 

JOKKS. 

the care thereof, for which ofience the plaintiff was or¬ 
dered to pay the smn of 20A, together with the sum of 
Os. 6d.f for the charges and expences attending the 
said conviction, this being his first offence; and it was 
contended, that as this conviction ,was good upon the 
face of it, it was evidence of all the facts stated in it, and 
a justification of the imprisonment; but the learned Judge 
was of opinion that the commitment not being founded 
on the same statute was not justified by the conviction. 
Evidence was then tendered to shew that tlie plaintiff 
had been guilty of the offence imputed to him; but the 
learned Judge thought it inadmissible, and the plaintiff 
obtained a verdict for 23/. 


Sir W, Owen now moved for a new trial. It is a 
general rule, that in trespass against a magistrate, a 
subsisting conviction, good upon the face of it, for an 
offence within his jurisdiction, being produced on the 
trial, is sufiicient evidence of the facts stated in it, and a 
bar to the action; Strickland v. Ward (a), Mass^ v. 
Johnson (5), Brittain v. Kinnaird (c), and Gray v. Cook- 
son. (rf) Now’ here, the conviction produced is of an 
offence on the 6 G. 3. c. 48. It is, therefore, evidence 
that the defendant was guilty of the offence charged in it, 
and that it was a matter within the jurisdiction of the 
convicting magistrate. It is true, that the plaintiff 
shewed a commitment by the defendant under an old 
statute, stating an offence not founded on the 6 G. 3., 




(a) 7 T. R. 633. 

(e) ljBml.4;J/.43S. 




(6) 12 £ast, 67. 
(tf) 16 £as(, 13. 


bat 
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but a magistrate may draw up hb conviction after the 
party has been committed; Gray\,CooJcson*{a) Secondlyi 
the learned Judge ought to have received evidence to 
shew that the de&ndant actually committed the ofience 
charged in the conviction, because, by die 43 G. 3. c. 141. 
it is enacted, that in all ^ions brought against any jus¬ 
tice, for or on account of any conviction made by him, 
under any act of parliament, or for any act done or com¬ 
manded by him for tlie levying any penalty, apprehend¬ 
ing any party, or about carrying such conviction into 
effect, in case such conviction shall have been quashed, 
the plaintiff, besides the value of the penalty which may 
have been levied, shall not recover any more damages 
than 2d., nor any costs of suit, unless it shall be ex¬ 
pressly alleged in the declaration* in such action, which 
shall be an action on the case only, that such acts were 
done maliciously and without any reasonable or probable 
cause; and by s. 2. of the same statute the plaintiff 
shall not recover back the penalty levied, nor any da¬ 
mages or costs, if the "justice })roves at the trial that the 
plaintiff was guilty of the offence The learned Judge 
was of opinion that the statute applied to those cases 
only where the conviction had been quashed; but that 
construction is liiible to tliis inconsistency, that it would 
put a magistrate in a better situation when bis conviction 
has been quashed than when a valid conviction exists, 
which would be absurd and unjust. The statute is In 
the alternative. The words in case such conviction 
shall be quashed,” apply only to the latter part of the 
sentence, to acts done for or about the carrying of the 
conviction into effect^"and not to the former words, 
“ for any net done or commanded by the justice for the 


1884. 


Kaaiw 


JoVM. 


levying 


(ff) 16 Eo^%t, 13. 
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1824.- levying, any penalty, apprehending any party,’* &c. Be- 

sides, at all events, the evidence ought to have been re- 
yntnst' ceived in mitigation of damages. 


Pej' Curiam. The commitment and conviction do 
not connect themselves together. A magistrate can¬ 
not justify a commitment for one offence by a conviction 
for another and different offence. » Here, the plaintiff 
has been imprisoned under a commitment for disobedi¬ 
ence to an order of a magistrate, by which lie was di¬ 
rected to pay 11s., as a recompence to the owner of the 
wood taken, and 20/. to the overseers of the poor of the 
parish. It is difficult to suy that that order and com¬ 
mitment are founded on any statute. It w'ould appear 
that the magistrate intended to proceed on the 15 Car. 2. 
c. 2., but the punishment is not warranted. The con¬ 
viction upon which the magistrate relies, as a justiffi- 
cation for this imprisonment, is founded on the 6 G. 3. 
c. 48., by which it is made an offence, wrongfully and 
maliciously to cut down trees without the consent of the 
-owner. That conviction would have been an answer to 


an action for a commitment, in respect of the offence 
mentioned in it; but it is no justification of imprison¬ 
ment for any other offence. As to the other point, it 
was held by this Court, in Graij v. Coo/son, that 
the 43 G. S. £-.141. applied only to cases where the con¬ 
viction had been quashed. If the argument urged to-day 
were to prevailj a magistr^i^te might convict on insuffi- 

V 

cient evidence, and afterwards be permitted to shew 
that sufficient evidence might Itave been adduced to 
justify the conviction. The only "other point is, whether 
this evidence ought to have been admitted in mitigation 
of damages. Now even supposing it to have been 


adn^sible, 

I 


as the commitment was illegal, and the 

jurv 
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jury have only given the plaintiff a verdict for 23/., 1824* 
which was tlie sum tliat he must liave paid, in or- — 

.ROPKM , 

der to relieve himself from that illegal imprisonment, . 

JwWh t 

we cannot say that under such circuuisnmces, a less 
sum ought to have been given. 

Rule refused. 


Doe Dem. Jackson against Wilkinson. 

■K'JECTMENT. At the trial at the last assizes for 
Chester-, it appeared that the action was brought to 
recover possession of a small piece of land by the side 
of a turnpike road. About thirty-three years ago the 
defendant enclosed the land in question, which was then 
waste. One Trajfbrd was then owner of the freehold of 
the land on each side of the road. In 1808 the lessor of 
the plaintiff purchased the estate of Trajfbrd. In 1816 
he demanded 6^/. rent of the defendant, who paid it on 
three several occasions. Nothing was said to him about 
the riffht in which the rent was claimed. In 1822 no- 

O 

ticc to quit was given, which he refused to comply with,' 
contending that he had a right to the close. The learned 
Chief Justice of Chester told the jury that, if they be¬ 
lieved the evidence as to payment of rent, they must find 
for the plaintiff. A verdict having been found accordingly, 

D. F. Jones moved for a rule nisi for a new trial. Th*e 
learned Chief Justice was wrong in treating payment of 
rent as conclusive in this case. It did no^ appear that the 
defendant had any intimation of the right in which the 
payment w^s demanded. It was very probably paid 
through fear or mistake. It should at all events have 

been 


iNovi-mher 8 . 

Durendant en¬ 
dowed a small 
piece uf waste 
land by the 
side of a public 
highway, and 
occupied it for 
thirty years 
widiout paying 
any rent; at 
the expiration 
of that time, 
the owner of 
the adjoining 
land demanded 
6iL rent, which 
defendant paid 
on tlirec several 
occasions. Ill 
ejectment; 

I Held, that this, 
in the absence 
uf other evi¬ 
dence, was con• 
elusive to shew 
that llie occu> 
pation of de¬ 
fendant began 
by permission, 
and entitled the 
plain till to a 
verdict. 
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been left to the jury to say whether the defendant paid 
the mohey as tenant. Tenner v. Du^k, {a) 

I 

Abbott C. J. 1 think that the learned Chfef Justice 
was warranted in treating the payment of i^t as conclu¬ 
sive evidence that the former occupation by the defendant 
was a permissive occupation; which view of the case 
was strongly corroborated by the situation of the piece 
of land in dispute. Then, the only question wa% whe¬ 
ther the evidence given was true, and it is not pretended 
that any doubt existed on that point. 

Holroyd J. (6) In Bull. N. P. 104. it is said, “ A 
distinction has been taken, and allowed by all the Judges, 
on a case reserved by Pengelly C. B., that if a cottage is 
built in deftance of a lord, and quiet possession has been 
had of it for twenty years, it is within the statute; but 
if it were built at fiinst by the lord’s permission, or any 
acknowledgment have been since made, (though it were 
one hundred years since,) tlie statute will not run against 
the lord,” Here the payment of rent was an acknow¬ 
ledgment that the occupation was by permission. Hod 
the defendant known that the lessor of the plaintiff 
could not otherwise prove a tenancy, it is probable that 
he would not have paid the rent ,* but having paid it, 
the tenancy is acknowledged. 

Liitledale j. concurred, , 

Rule refused. 

(a) SJHng. 10. (ft) J.Jl^^jgoneto CbRjnbWfc 


«i4 

1824. 

Dw dm. 
jAomoa 

WiucnrioK. 
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Biehop ami Others, Assignees of Hornbloweh, 
a Bankrupl, against Crawsha^y /ind Others. 


'J^ROVER for iron hoops, bars of iron, &c. Plea Am, a merchant 

]«)t guilty. At the trial before Park J. at the der^’^ods°to 

Summer assizes for the county of Stafford, 1824, the 

fc^lowing appeared to be the fiicts of the case : Horn- i" country. 

o * ^ Ine goods were 

blower, the bankrupt, carried on business at JBriarly order, 

‘ ^ but before they 

Hall, Stqffbrdshirem The defendants were iron mer- were forwarded 

chants, resident in Londaru On the 26th of January mitted an act 

1822, the defendants sent orders to the bankrupt to andafttra^ 

make the articles which were the subject of the present 

action, and they were made pursuant to that order, and 

were loaded on board barges on the 8th February to be bankruptcy, 

“ ^ drawn upon A. 

forwarded to the defendants, and w^e landed at their a bill of ex- 

change for d 

wharfs in London on the 25th of February 1 822. The larger sum than 
value of the goods was 167/. On the 5tli g^drorfere^** 

Hornblower committed an act of bankruptcy, and on the 
eth be drew a bill on the defendant for 400/., which the 
latter accepted on the faith that the orders would be 

... act of bank- 

executed. On the ISth a commission issued against ^aptcy. *rhe 

goods luving 

Horjtblower, The defendants were in the habit of ao afterwards 
ceptiug bills for the bankrupt before the arrival of the p^^Iiou of 
goods ordered by them. Upon these facts it was conj that*tbe a*^* 
tended that this was a case? provided fpr by the 1 Jdc. 1. ^^'lo'recover 
c.lS. s.14., wliich enacts “ t|^t no debtor of the bank- *’***"• because 

the property lu 

rupt shall be thereby endangered fijff the^payment of his ^*»em 
debt -truly and bonaiile to any such bankrupt before rupt. both at 

^ the time when 

the act of banl^^tcy was committed, and when the bill was accepted by A,, and therefore 
this was not a fkyment protected by the 1 Jac. 1. c. 15. s. 14., because A. ihs not a debtor 
of S, at the time when the acceptance was given. 

such 
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1824. 

Bishop 

agatfut 

CkawshaT. 


such time as he should understand or know that he was 
becornite bankrupt.” But the learned Judge was of 
opinion tliat it was not a case within that clause of the 
statute, and the jury, under his direction, found a ver¬ 
dict for the plaiutifi’ for the value of the goods. 

7r. JS. Taunton now mo\ed for a new tiial, and con- 
tended that this case was to be governed by tliat of 
VaiJt V. Yuufig. (a) Tliere A, boii/^ht goods of a trader 
who had committed a secret act of bankruptcy, and 
paid for them bona fide without knowledge of the bank¬ 
ruptcy, and it was held that the assignees of the seller 
could not maintain tio\cr for the goods, the payment 
being protected by the 1 ./uc.. 1. 1 .15. s. 14. Now that 
case is cxpicssly in point; for hete the defendants ac¬ 
cepted the bill for 4007, on the taith that their order for 
the goods would be executed, and without knowledge of 
the bankiuptcy. That actcptance was ccjuivalent to 
payment, \_liatjleij J. A jiayment made before the 
goods aie delivered is not a payment inad< in the usual 
course of tiade.] The karned Judge ought, at all 
events, to have left it to th^ jury upon the evidence to 
find whethci the goods veeru bought and paid for bona 
fide, and in the usual course ol tiade. 

Abbo'it C. J. I think that the direction of the 
learned Judge was right, and that theie was no question 
of fact in this ca^e which cc^ld properly be left to the 
jury. It apjicars that thji^fcfendants had from time to 
time been m the habj^t of accepting bills for the bank- 
rupt before the delivery of gidi^s which they« had 


(a) 4 is. 


ordered, 
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ordered, and that in this instance they bad given an 
order to the bankrupt for goods to the amount cUf 160i^, 
and that Jhe drew on the defendants not Ibr the price of 
those good^ but for a larger sum; and that the bU) was 
acc^ted a days after tlie goods were put on board 
the lighter, before they were delivered to the de> 
fendants. Now the only question is, whether the ao 

a 

ceptance of that bill was a payment of a c[ebt by a debtor 

within the meaning df the 1 Jar. 1. r.l5. s. 14. In orde)* 

to bring a case within this provision the person paying 

the money must at the time of the payment be a debtor 

of the bankiupt In this case the defendants were not 

debtors to the bankrupt at the time wlien they accepted 

the bill. For until tlie goods ordered were actually 

delivered no debt was contracted by them; and, there*- 

<1 

fore, it is not a case within tlie statute, lii Cash v. 
Young there was a dcUibt whether the payment was 
made bona fide or for a special {purpose, and the 
question was left to the jury whether the goodc: were 
bought and P^d for in the ordinary course of trader 
and they found that fiict for the defendant; and then 
the question raised upon the statute was, whethety 
supposing the payment to have been made bona fide, 
the words debtor of the bankrupt** included a person 
who. after the act of bankruptcy bad become a debtor; 
and the mischief and inconvenience of holding the con¬ 
trary was pointed out in the argument. If tlie assignee 
had entitled to recq||er, no person could with safety 
buy and pl^ for goods HSii^ where out of the city of 
Lonf^jj^ The defendant would mjj^ have been able to re>* 
cover oack the mon4|||^aid to jthe bankrupt, and wonld 
thereby been enda,n|^ered by such payment although 
made b^a fide, and the assignees wonld have had 
' Vot. |II. E e the 
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* r 

tile beoeiSt botk of the monej and of the goc^« 3^ 
the* present case the de&ndents were Bot debtors to 
the batikrupt at the time when they accepted the bill; 
ke had no claim on them at that time^ and if he had not 
become bankrupt, lie cquld not in resppet of any de> 
mand then existing have maintained i^y action upon 
the bill. The defendants, ^therefore, not being debtors 
of the bankri^t at the time when they accepted die hill, 
and there being no evidence to shew that the bUl was 
specifically appropriated to the payment of the price 
these goods, I am of opinipn that it is not a case within 
the statute, and that there is no ground for a new trial. 

Bayley J. If there was any evidence in this case to 
shew that either by the usage of the trade or by an 
express bargain between the parties, the defendants 
were to make advances for the specific articles while 
they were makin|^ th^ they might be considered 
thereby to have acquired a property in those articles. 
In Woods, V. litisscU (c?), Paton, a ship-builder, agreed to 
build a ship for Bwadlf and the latter was to pay for 
the same by four instalments at stated times during the 
progress of the work. Three instalments^were paid, 
but before the fourth became due, or the ship was 
finished, Paion became bankrupt, and in an action 
brought by the assignees to recover the value the 
ship, the Court intimated a strong opinion that the 
payment of those instaliuentSA appropriated sjpcdficaUy 
to Butsseil the veiy ship in j^Mrogress, and vest^ in him 
e jHsoper^ in the sh^ In this cose, however, it not 
appear that there was any such itmge c^ trad^ or any 

% * 

{a) ^BL^A 94S, 


specifi 
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bi^gaM li^itieg. Thea if 

S0». the remioed ini tjie 

anti pasB^ to bif a^goees under tli| co]iiiiiii||iOBu'‘ 
And^tbex^ dan be no doubt that this is not a case'fidthia. 
the 5,14., because, assitming dje ^ving 

of the acceptsd^ce to be equivalent to paym^t» ifae de¬ 
fendants ^ert not the dehkks of the bankrupt at t|ie 
time when'tliat acce|)tance was given. 


>t 


Holroyd J, I think that the property in these goods 
remained in the assignees, ahd that tl\ej are not to be 
considered is having been paid for them By reas(m.of 
the acceptance. The bill was not drawn spkafically for 
the price of these goods, and although it was accepted 
in the confidence that the order •giv^en for the good# 
would be execut^l, ]^et so long as that order was hot- 
executed but qnly in h course of execution, ho property 
in the goods ^lassed the defen^lits. In Woods t» 
Bussell) th6 stipulation was that payment should foe 


Sr 

made from«time to tiiTie while the vessel was building) 
and those payments were expressly appropriated to tha^ 
particular subject matte^i Mn this case the goods were^^ 

« iit ' 

nuide, but until the money paid was appropriated' to*' 
these particular goods, the defendants could not hove, 
maintained trovesf for them if they had beem even sold- 

* * A 

to another person.« It is clear, therefore, that the as¬ 
signee^ had a sufficient jpropert;^ in these goods to ^tabl^^ 
them'th'nfsahtaih this actlqiii. unless Indeed there waa* 
a payi^Pv Within Ihe statute of .1 Jac* 1. c. hS. s. 14.' 
Now tiplh ^as no exis^g debt du^from' the defendante- 
to thll3ank^^ at the Hbae wfoed they accepted the bill, 
and it wa a^^ certain that there everwould.be such a I 
debt; and as there was no appropriation of the a6-* 

E e 2 ceptfiBce 
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iBSA ceptanqp sa ji payment for these particiilBr goodsi the 
money pmd In‘oooseqnence of that (K^ptanoe cannot 
eSSui ^ >a|| 8 idered 9 payment made by a d^>tor of the banhr 
nipt within the meaning of the I Jae* 1* c. 15* a. lA 

Littledalr J. concorreil. > 

Rule refuged. 


2fimday^ 
No90mber 8th. 


Seicldon against Cox. 


The declaration contained special 
wanru^ counts for money agreed to be paid on an ex- 

WMIOuf Itt CX* . ^ 

dunge for • duaDge of hoTgesi indebitatus counts for horses sold 

llOW0 of 

and a ram of and deliveredi and the money counts. At the trial 

irer?^ before Bc^J^ J. at the last York assizes, it appeared 

plaintiff hlld agreed to exchange with defendant 

® hlack horse, warranted sound, for a bay mare, and 

i^und^ *** guineas, and five guineas more if the black horse 

Held,tiiatit ,suited. The horses were exchanged, but the defendant 
might Ik* reed-* * , * 

^wred on an afterwards contending tlmt the black horse was unsound, 

count for hoTBM refused to pay the money. The evidence did not sup- 

■ri^nd dell. special counts, and it was objected for 

the defendant that the plaintiff could not recover on the 
common counts. The learned judge held, that as 
zlbthing but the payment of money remained to be done 
between the parties, the plaintiff might recorei tm^the 
common t counts, and be had a verdict acUlMUngly 
ift)r Ss* 


Hi , Scetrleff moved for a rule nisi to enter a^Dstilf, or 
for a new trial on the ground taken at the trial. 

There 
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|g| 


•TiMTe is not 8 D 3 ^ tutkority deciding that in siujiv» cue 
as tke' piasaiitft^iiidebitatiiB assumpsit will ^ie.< Leeds v* 
•Bwrom (a)i was a mere case of the ^ale of osvtain 
goodsf to be valued between an outgoing and an m* 
coming tenimt When the'vaiuUtidn was made and 
possession delivered to the inqpming tenant^ no 
doubt assumpsit for goods sold and delivered might be 
maintained. But ^ere the nature of the conti^t was 
not altered by the part performance, it was therefore 
incumbent on the plaintiff to declare specially. 



. Per Curiam, The plaintiff delivered a horse to the 
defondant to be paid for partly by a horse of the de* 
fondant, and partly by money. The defendant delivered 
bis horse but refused to pay the •money. It is difficult 
to suggest any reason why that sum may not be 
rea>vered in a common count as pert of the price of a 
hors^ sold and delivered by the |>laintiff‘ to the de¬ 
fendant. 

Rule refused* 


(a) 12JSastt 1. 


' Skaxfe and Caris against jACKsdK. 




A SSUMPSIT for money had and received. Pleai I" uaum^t 

^ , hj two co*n'ol<i 

the general* issue. At the trial before Ba^ey J<, at tm for 
the kst York assizesi it appeal^, that defendant had cd^S 


UMytbe defetid4 
not produced a 

recoa>t for ^ money given by one of the plaintifib: Held, tbet this wu iwt oelicluidv*, Aim 
that evidenw was properly admitted to shew that the givfog of the receipt was a ficaudataai 
UaBsactieO) *ad that the mon^ had not been paid. 


£ e 3 


t'eceived 
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veoeiyed a sum of money belonging to lihe its 

co^toietees. In answer, defmidant produced a zeM 
aptwtf oeipt for the money, signed by Gam, and it was cott- 
tended, that thisestc^ped the plaintiffs from shewing foot 
the money had not been })aul over to them* The learned 
Judge held that tlie plaintiffs were not Astopped, but 
gave the defendant leave to move to enter a nonsuit. 
Evidence being produced to shew that the giving the 
receipt was a fraudulent transaction, the plaintifls ob« 
tained a verdict; and now 

Brmtgham mo'\>ed for a rule nisi to eater a nonsuit. 
If the receipt W'as obtained by fraud that might have 
been ground for an application lo the equitable juris-* 
diction of the Court, to prevent its being set up as a 
defence; but as that was not <ionc, evidence of fraud was 
not admissible at the trial as an answer to the receipt. 
If Caris had l^cen the sole plaintiff the receipt would 
clearly have been an answer to the action; Abner 
George{a)i he could not set up hl% own fraud; and the 
fiime appears to be the case, where the pac'y giving the 
receipt is interested jointly with aiiothci; Hcndcrsoti v. 

wad. ih) 

Abbott C. J. I am of opinion that wc ought not to 
grant a rule in this case. The receipt was not a dis¬ 
charge of the action, nor was it pleadable in bar; but a 
release is, and alUiotigli fraudulent, a court of law c(m 

w * 

»only avoid it by e<}uitablc interference. A receipt is 
very different, and is Wthhig mere than a primA facie 
acknowledgment that the money has Iwen paid. It 

I 

(o) I CV ni’b 3P (h) a 561/ 


IS 
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is ffudt tM a party cannot aet up own 
the Huudm ^ nemo idlc^^ turpitudinem suam cat $ 4 * 
diendtts,” more (Hroperly applies to the defendant thim 
to the {daiQti£&. It is admitted that the moni^ was not 
paid ; we ought not, then, to allow the receipt to qpCT? 
ate as a defooCe to the action. 




Litix£1)AX.e J.(a)^ 1 am ofthe same opinion. Thereceipt 
was not an estoppel, and the circumstances under whidi 
it was obtained might be shewn. It amounted to nothing 
more than a parol acknowledgment of pcayment. But this 
case is not put on the footing of estoppel only; it is said 
that the receipt was given to defraud the cestui qua 
trust, and that in pari delicto potior est conditio posid«« 
dentis. But that maxim is inapplicable, for one of tha 
plaintiiFs is not in delicto, and the delendant ought not^ 
against him, to be allowed to set up his own fraud. If 
there had been but one plaintiff, arui he had been pari^ 
to the fraud, the question might have bem very dif¬ 
ferent. * 

Rule refusc4^: 

(a) Hohayd J, was in the Bail Court. 


Bentall and Others, Assignees of Baker and rueniay, 
Farrley, Bankrupts, and Dyer agmnstBvVLs. 


^^SSUMPSIT for goods bargained and sold, and goods' a ho^ead of 
sold and delivered by mad the bankrupts, IlS^i“uwof 
before their bankrupt. This ^as an actim brought to 

^ ,« was sold for 

1W., and a wKvery order riven to the vendee. There ^as no contract in writing j Held, 
that the acc^tanoe of the delivety ord^ by the vendee eus not an acuial itcceptance of the 
wine Whlilti the statute of firahds. 

E e 4 


recover 
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ag^but 

fi«r»ir« 


' recover ISi, 14s., the price of a hogshe^ of Skiliak 
sold to the defendant by the bankrupts, they being copait*' 
n^ with the otherplaintiff, Di/n') who resided in Sici^^ At 
the trial before Abbott C. J., at the London sittingsnfler last 
Trinity term, it appejtred that the bankru{^ts had, on the 
15th oi Februaty 1822, sold, in the namO^if and on ac¬ 
count of the firm, to the defendant a hogshead of Sicilian 
trine, then lying in the London doi^ks, at the price of 
13/, 14s., and at the same time a tlelivery order and 
invoice were made out and sent to the defendant, signed 
by the firm. But there was no contract in writing. 
On the 5tli of June the defendant, on being applied to 
ibr payment, said, that the former order bad been lost, 
and that the wine had not been transferred to him in 
proper time, and he had, consequently, lost the sale of 
it; that he had not been allowed to taste it. It was 
proved that a delivery order is given where the wine is 
intended to be speedy removed, and that the party re¬ 
ceiving it may get the goods mentioned in the order, 
upon producing it at the London docks, and paying the 
dirges, which are always deducted from the price. 
Upon this evidence the Lord Chief Justice was of 
opinion, that the acceptance of the delivery order by the 
vendee was not equivalent to an actual acceptance of 
the goods, witiiin the meaning of the statute of frauds; 
and he directed a nonsuit to be entered, with liberty to 
ih^ plaintiffs to move to enter a verdict for them, for the 
price of the wine. 

* J®' 


, Bamemll now moVbd accordingly. The accx^fitance 
m the delivery order by the vendw was equivalent to an 
actual acceptance of the wine itself, for it was proved, 
that, upon pfbduction of the order at the London docks, 

he 
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he .^nght hare obtained immediate possesion of the 
wine* In t. Meters {a)i Lord KentfOfi says, 

“ Where gooda are ponderous and incapable of being 
handed over from one to another, tliere need not be an . 
actual deliveryi but it may be done 'by that which is 
tantamount} su^h as the delivery of the key of the ware¬ 
house in which the goods are lodged, or by delivery of 
other indicia of property^* Now here, the wine was not in 
the warehouse of the vendor, and he, tlierefore, could 
not give the vendee the key, but he gave lam that which 
enable him to acquire the same dominion over it as if 
he liad the key. In Scarlc v. Keeves (a), which was as¬ 
sumpsit, for not delivering rice pursuant to contract^ 
there was no proof of any contract in w'riting, but the 
plaintUfs produced an order on Bmneli and Gj., to de¬ 
liver to them 20 barrels of rice, signed by Keeves, and a 
witness, proved that Keeves told him that he had sold 
that quantity of rice to Searlc. Tlie plaintiff then proved 
the delivery ol' the order for the rice to the warehouse* 
mfui of Bennetts Kecits afterwanls countermanded that 
order, and Benmtt refused to deliver. And Eyre C. 
held, that the statute of frauds did not attach, because 
there had been a ilelivery of the whole. Kccx>i's, the 
defendant, gave an onlcr h>r the delivery on Bennett and 
Cat In whose possession the rice tlieii was; that satis¬ 
fied the stiitute. Now that case is expressly,in point. 
It may perhaps be said, as the London Dock Com¬ 
pany Iield the wine as the agents of the vendors, that 
it must continue the property of Hie latter until the 
London Dock Company consented to iiold it as the 
agents of the vendeeV^^hat tliey might refuse to become 
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the agents of Uie latter. Tliat argument might 
to the ease of a common warehouseman) but the dock 
company having accepted a certificate from the treasury^ 
under the warehousing act of the 43 6.3. <r. 132.) have 
the exclusive privil^e of warehousing wines before the 
duties are paid, and they are, tlierefore, bound to receive 
the goods into their warehouses, and to transfor them 
from buyer to seller, when required so to do^ Mlnutl 
v» IngUs. (a) 

Pet' Cut'iam. There couid not have been any actual 
acceptance of the wine by the vendee until the dock 
company accepted the order for delivery, and iJmreby 
assented to hold the wine as the agents of the vendee. 
They held it, originally, as the agents of the vendmrs; 
and as long as they continued so to hold it the property 
was unchanged. It has been said, that the London 
Dock Company wei% bound by law, when required, to 
hold the goods on account of the vendee. That may be 
true, and they might render themselves liable to an 
motion for refusing so to do; but if they did/wrongfully 
refuse to transfer tlie goods to the vendee, it is dear 
that there could not then be any actual acceptance of 
them by him until he actually took possession of them. 

Rule refused. 


(o) V2Easl,5'21. 



i» tli« to** <»EOBU3®4V. 


im 


T*ii*f* ag&mst fHOKTAB. 


_ if 

Tmtdatf, 
November 9ih. 


^ASE for wbrds imputing subornation of perjury. 

'Judgment by default. At the ex:c6ution of the wrk 
of enquiry the plaiqtiff offered no evidence, but his 
counsel addressed the jury, and they assessed the 
damages at 40/. 

lAidlaw now moved to set aside the inquisition, and 
contended that the jury were not justified in giving 
damages without some evidence by which they might 
be guided in fixing the amount; or that the damages 
should, at all events, have been nominal. 

Abbott C. J. I think that we cannot disturb the 
finding of the jur}'. The defendant by suffering judg¬ 
ment by default admittbil the sj)caklng of the words as 


In case for 
%roiA», 
arit aufUiretll 
jttdgnientl!ky 
AtAult. At 
VkL'cuti'on 
of tba writ of 
inquiry, (he 
plaiiftin' 

BO-eVidetlOr, 
atid the jtfiy 
assessed the 
damages St 
401.: tMd, 

fhiit itWtts not 
incumbent tm 
Ow (dahtCHTto 
give mj etf- 
dence, and ^ihM 

fiVK jQfy 

not, tmdetratiA 
clradiMtatices, 
bound to give 
ntnnitarl 
aiages bbty. 


alleged in the declaration. It tvas, therefore, unnecessary 
to give evidence to that effect. The plaintiff did not 
produce any evidence in aggravation, it cannot there¬ 
fore be presumed that the jury were misled, or tliat tfiey 


estimated the damages on erroneous grounds. 

Rule refused. 
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Wilkinson and Others against Johnson and 
» * Others. 


Certain bills of 
ex^nge pur- 
poimg to have, 
amongst others, 
the indorsement 
of 11. and Co„ 
bankers of 


^SSUMPSIT brought by the plaintiffs to recover back 
tlie sum of 589/.6y.8</., paid by them as tbey^l^ed in 
mistake on three bills of exchange. At tlie trial before Ab¬ 
bott C. J., at the London sittings before Michaelmas term 


Mandmter, 4 G. 4., a vci’dict was fouiid for the plaintiffs, subject to the 
were presented ' r -s' » o 

for payment in opinion oftheCourtupoiilhefollowingcase. Abouteleven 

London, at a * ‘ ^ 

bouse where o’clock Oil the morning of Monday, the 3d of Februaru 
the acceptance ' ^ 

appointed them 1823, a notary public, who had been employed by Messrs. 
Pa^entbeing Smitkt Payne and Smith, to note three bills of exchange 
TOU^who which became due on the Saturday preceding, and which 

presented for payment at the house 
the plainUff, Messrs. Masterman and Co., where they were made 

the London •' 


correspondent payable, and refused payment, called, in consequence of 
of //. and Co., . , , . 

and asked him the dishonor of the said bills, jiut W'ithout any order 
to take up the 

. bids for their from Smith, Payne and Smith, with the said bills at the 
did so*, and ' banking house of the plaintiffs, who carry on trade and 
imbreements' business In partnership together as bankers in London, 


^at'^f'^^'a^d purpose of the same being taken up by the said 

Co, and the plaintiffs, for the honor and on account of Messrs. 

money was paid * 

over to the do. A. Hey’iSiood, Soiis arid Co., who appeared to be iii- 
fendants, the 
lioldm of the 

same morning, the said plaiiitifls then w'ere, and still are. The foUow- 

it wa<i disco¬ 
vered that the ’'y 

blits were not gennluc, and that tlie names of the diawer, acceptor, and //. and Co. werO 
forgciies. rtauitifiT immediately sent notice to the defendant, and demanded to have tbo 
iDiiiicy repsid. lliia notice was given in Utne for tlie post, so that notice Of Uie dis^nor 
could be sent the same day to tlie indorsers: Held, that the'l>lai&liil'having paid the money 
tlirnu;'li a mistake was entitled to recover it back, the mistake having been oiscovend before 
the defendant had bst his remedy against tlm prior indonera ; Held^ secondly, that the 
riiiiits of the parties were not altered the erasure of the indonemebls, dut having been 
(bue by mistake, and being capable bf explanation by evidence. 


dorsers upon the said bills, and wlio$b London bmikers 


ing 



ijr Ykar oPt 'GEOEGE ,IV. 

Ing- i$ a copy of one of the said bills exchange) and 
of the several indorsements thereon. 

No. 214/. 10s. 

** IJvetyool, Octohci' 30th 1822. 

“ Three months after date, pay to the order of 
Charles Tkomjison^ Esq., two hundred and fourteen 
pounds ten shillings sterling, value received .as advised. 

• “ Croj>pert Benson, and Co. 

** To Messrs. Birly and 
tlornbp, Manchester. 

“ To be paitl at Masierman^s, London.'* 

The .names Birlp and Horniby were written across the 
bill, and it was indorsed, “ Charles Thompson, A. Hei/wood, 
Sons and Co.; pay to the order of M*’* I'Icmy G. Harvey, 
Geo. Gricn, Henry G. Harvey, pay Messrs. H. and 71 
Johnson and Co., or order Gordon, Bait and Co., H. and 
T. Johnson and Co.” The other biHs were the same in 
form and had the same indorsements, they were drawn 
for 187/. 8s. 4t/. each.. The notjiry, who presented the 
bills at the house of the plaintiffs, was employed 
to present and note them as aforesaid, by Smith, 
Payne and Smith, bankers in London, who held the 
same as the bankers and agents of the defendants who 
are in partnership together. The plainj;il!s believing 
that the bills were genuine bills, syid that the indorse- 

.V 

ments in the nariies of A, Heywood, Sons and Co,, were 
thdr genuine indorsements, took up the same for the 
honor, and on the account of the saiB A. He^ood, Sons 
and Co., and forthwith paid to the notary who pre¬ 
sented tlie bills, the.^lttm of 589/* t>.<. 8</., being the 
amount of the several bills, w'hich was . carried by the 
notary and paid to Smith, Payne and Smith, as the bankers 

of 
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of ^ <ieim6anls» ftud the elerii SmtJ^ ^^n/ne eird 
Go., mimediately entered the same in theav eoiMtar 
l)dok. irhe clerk of the plaiuti6&, upon paying^ ^ fisid 
sum to the notary) struck out' all the indorsements on 
the bills, subsequent to that of Messrs. A. Heifwooff^ 
Sons and Co. Immediately oiler the bills were so paid, 
by the plajntifFsf';it was discovered that the itome vere 
not genuine TjUIs, but that the names of the drawers and 

acceptors, and the names of A, Heymod^ Sons and Co., 

> 

on whose account the payment had been made, were 
forgeries. Upon the same day and before the hour' of 
one o’clock, the plaintiffs gave notice to the defendants, 
arid also to Smith, Payie and Smith, that the bjjls were 
discovered not to be genuine bills, but that the saxtxri 
were forged in the' particulars before mentioned; and as 
well Smith, Paiftte and Co., as also the delendants, werfe 
at the same time informed that the names of the in* 
derails, subsequent to the indorsement purporting to l)e 
the indorsement of A. Hn/wood, Sons and Co., had been 
struck out by mistake, and under-the belief, that the in* 
dorsement piiiporting to be the indorsement otA. 
tiMod, Sons and Co. was genuine, and the plainti^^ then 
demanded of Smith, Payne and Sviith, and of the de¬ 
fendants, the money which been paid by the plaintiffs 
as aforesaid, .which Smith, Payne and Smith, and the 
d^NKlants, refused to return. It was afterwards ^eed, 
without pri^dice, by the plaintiffs and defendants, that 
the d^endnnts should return the bills to the indorsiH^ 
from whom they retSidved them, which wos done aceord^ 
ingfy, and such indorsers lied due notice as well of the 
prss^tment of the bilk of excliaffgs^ at the pluoe ^er» 
payable, arid of Uieir being dislionourod, as also of the 
circumstances above detailed; but the indorsers refused 


to 
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1;o taka thm upt (Ha tira grcaind Uiat tke bills bsen 
paid by tbe plaintiffs; and also on tbe grramd^ tbi^ tbn 
sodorsements bcibre menticHied bad been sti^Uck 
and that tbe indorsers had thereby lost their remedy 


over. 






The case was argued at the aittings in banc after last 
term) by Ti^idal for tlie plainti£^ and ^ F. Bichar^ for 
the defendants; and again, before this term^ by Ttnda^ 
for the plaintiffs, Parke for the defendants. 

Arguments for tlie plaintids. There are several cir* 
cumstances in this case which distinguish it fimm all 
those w^icb at first sight seem adverse to the claim of 
the phuntiffi. In the first place, the plaintiff* were ntEi 
parties to tbe bills, there was not therefore any duty oe 
their part to know tlie handwriting on the bills and to 
pay thwi. The bills were presented to the plaintiffs by 
the agent of tlie defendants, who, by so doings must be 
considered as having represented them to be good and 
genuine bills. The mistake was discovered, and notice 
of it givesi so early, that there w'os ample time to send 
by that day’s post to the prior indorsers, information of 
tbe non-payment of the bills, so tliat the mistake did. not 
deprive the defendants of their right to recover agaiiisjt 
any oi tbose parties. In Smith v. Mercer (u), the plain¬ 
tiffs were tbe bankers of Evms the drawee, whose ac« 
eeptasoe was forged. There was a supposed directum 
by him to them, to pay tlie bill. It was their duty to 
obey the direction if given by their ic^tomer,^^ and they 
were also bound to make themselves acquainted wit^ 
his hand-writing. Again, the mistake there was not 


{mJ 6 TaunU 76'. 


,•4 
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discovered until a weelc afterwards, when the fsrty 
presesdting the bill had lost his remedy over* ! The 

efaiwi oiMBicHi of Gibbs C. J. was founded <hi ihe latter 
AwnmW'. 

circumstance. It is true, that Daitas G J.' ftna 
Heath J. took the larger ground of want of caution 
in the plaintiffs, but Chambre J. differed altogether, and 
thought they were entitled to recover, as having jiaid 
their mon^' upon a consideration that foiled. The 
point decided in Smith v. Ch€ster\a) vras, that the ac¬ 
ceptor cannot dispute the hand-writing of the drawer, 
and that, although it be a/orgcry, he must pay the bill. 
But these plaintiffs were not acceptors, no duty was 
incumbent on them; tliey merely took up the.^wlls for 
the honor of a supposed indorser; aiul the last observ¬ 
ation is also applicable, as distinguishing this case from 
Piice V. Neale, (h) The case most resembling it is Jmes 
\\ Ryde (c), there the defendant having got the plaintiff 
to discount a navy bill, which turned out to be forged, 
was held liable to refund the money^ although both 
parties were at the time equally ignorant of the forgery. 
Bf'tice V. Bi'tice{d) was a similar case, and was governed 
by the decision in Jones v. Hyde. It may be said that 
the plaintiffs, by striking out the indorsements- subse¬ 
quent to that of Heywaod and Co., ^^ave deprived the 
’defendants of their right of action against the parties. 
But that is not so, the names were struck out under a 
i^pistake, and that may be explain^ by evidence, as 
might be done if a name had been blotted out by acci- 
dent, or <Nip name had by mistake been erased Iwstead 
of anotlier. 

(c) 1 T. B. $54. (5) 3 Burr. 1554. 

(e) 5 Taxon. 488. (cfj 5 TMwn, 49$. 

Argu- 
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Arguments ibr the defendants. Tlie plaintiffs are not 
entitled to recover in this action. The rule that*inion(^y 
paid under a mistake of fiicts may be recovered must be 
admitted. But there are two eKceptious; first» where the 

party paying is more in fault tlian the receiver; secondly, 

• * 

where restitution cannot be made without injury to the 
party repaying the money. Both those exceptions are 
applicable to this case. As to the first, Smith v. Ma-cer 
is directly in point “I’he payment by the plaintiffs was 
the same as if it had been made by Heifwood and Co., 
who would undoubtedly have been bound by it. The 
plaintiffs were in the situation of acceptors for honor. 
If an express acceptance had been given, they would have 
been estopped by it, but it makes no real difference that the 
acceptance and payment were concurrent acts. In l^ri<x 
V. NealVf one of the bills was paid without actual accept¬ 
ance, but that payment was held to be binding. Secondly, 
restitution cannot be made without injury to the defend¬ 
ants, for their sjiluation has been altered by the erasure 
of the indorsements; they cannot l)e placed in statu quo. 
It may be questionable whether the iu'dorsers are not 
altogether discharged, the erasure having been made 
intentionally and with a view to discharge them.' But, 
supposing that not to be the case, still the explanation 
of the mistake would impose great expence and difficulty 
on the defendants in suing those indorsers, and it is 
very doubtful whether they could recover those cxpeiicp 
in an action ii^ainst the present plaintiffs for defacing 
the bills, for that wrs done with the consent of their 
own agent. 

Cur. adv, vtdf. 


mi. 

WzmuhAOW 

ogsinN 

JoHsataX. 


The judgment of the Court was now delivered by 
Voi.. III. F f Abbott 
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1824. Abboti' C. J. This case was argued before three of 

Wiii-KiKsoK ^uflges at the sittings in the adjoining room, and again 

Jugaimt before the whole Court at the sittings before the present 

JOHKSTON. ” 

term. In the argument two points were made. First, 
whether the plaintiffs could have recovered back the 
money which they paid on the bills in question, sup¬ 
posing they had not struck out the indorsements subse¬ 
quent to tlie name of Ileyuiood and Co., for whose honor 
they paid the bills. Secondly, whether their right to 
recover was defeated by that act. 

Upon the first question, the cases oi' Jones v. lhjde{a) 
and Bruce v. Bnice {b) were cited for the plaintiffs; and 
Brice\.Nealc{c) awiXSmithv,Mercer [d) for the defendants. 
The general rule of law is clear and not disputed; viz. 
that money paid under a mistake of facts may be re¬ 
covered back, as being paid without consideration. To 
this rule, the two cases cited lor the dei'endant are an 
exception. The question is, whether the present case 
be properly within the rule, or within the exception. 
The case of Price v. Ncole, was^ that of a man upon 
whom two bills of exchange falling due at difierent times 
were drawn; he paid the first when presented at ma¬ 
turity, not having accepted it, and accepted and paid 
the second. This was all done under a mistaken 
opinion that the signature of the supposed drawer was 

i 

genuine. Some lime afterwards, it was discovered tliat 
the signature of the drawer was forged. The decision 
of Lord Man^ld against the plaintiff appears not to 
have been grounded on the delay, but rather upon the 
general principle, that an acceptor is bound to know the 
hand-writing of the drawer, and tliat it is rather by his 

(a) 5 Tauni,4SS. (b) 5 Taunt.495, 

(c) 3 Burr. 1354. (d) 6 TaufU, 76 . 

fault 
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fault or negligence than by mistake, if he pays on a 
forged signature. The case of Smith v. Mercer was that 
of a banker at whose house a bill purporting to be ac¬ 
cepted by one of his customers was made payable. The 
forgery of the acceptor’s name was ijob discovered until 
the eiid of a week. In this case Mr. Justice Chambre 
thought the plaintiffs entitled to recover. The other 
Judges were of a different opinion. Mr. Justice Dallas 
appears to have founded his judgment ])rincipally on the 
supposed fault or neglect of the plaintiffs, who ought to 
have known the signature of their customer; though he 
also notices the delay, and the inconvenience that might 
thereby result to the holders of the bill. Mr. Justice 
Heath appears to have given his judgment entirely oi}, 
the ground of the fault or neglect^of the plaintiffs, who 
could not, in his opinion, be in a different situation from 
that in which their customer would have stood if he had 
paid the bill himself. The Lord Chief Justice Gibbs 
grounds his judgment on the delay as sufficient for the 
decision of the cause; at the same time, however, de¬ 
claring that he does not mean thereby to ex[)ress his 
dissent from the larger ground on which the case had 
been put by the other two Judges. 

Now', if we compare the facts of the present case with 
those of the tw'o cases before mentioned, we shall find 
some important difierence. The plaintiffs were not the 
drawees or acceptors of the bills, nor the agents of any 
supposed acceptor. The}' discovered tlie mistake in the 
morning of the day Uiey made the payment, and gave 
notice thereof to the defendants in time to enable them 
to give notice of the dishonor to the prior parties, 
which was accordingly given. The plaintiffs were called 
upon to pay for Uie honor of IleyxDood and Co., whose 

F f 2 names 
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names appeared on the bills among other indorscnt. 

'WtauMir calling upon them in tlus character was 

_ calculated in some degree to lessen their attention. A bill 

is carried for payment to the person whose name appears 
as acceptor, or as agent of an acceptor, raitirely as a mat** 
ter of course. The person presenting very often knows 
nodiing of the acceptor, and merely carries or sends the 
bill according to the direction tliat he finds upon it; so diat 
the act of presentment informs the acceptor or his agent of 
nothing more than that his name appears to be on the 
bill as the person to pay it; and it behoves him to see that 
his name is properly on the bill. But it is by no means 
a matter of coui’se to call upon a person to pay a bill 
fer the honor ol' an indorser; and such a call, thereft>re, 
imports on the part of the person making it, that the 
name of a corraspondent, for whose honor the payment 
is asked, is actually on the bill. The person thus called 
upon ought certainly to satisfy himself that the name of 
his correspondent is really on the bill; but still his at¬ 
tention may reasonably be lessened by the assertiem, 
that the call itself makes to him in fact, though no as¬ 
sertion n)ay be made in VL'ords, And the fault, if he 
pays on a forged signature, is not wholly and entirely bis 
own, but begins at least W'ith the person who thus calls 
upon him. .And though, where all the negligence is on 
one side, it may perhaps be unftt to inquire into the quan¬ 
tum, yet where there is any fault in the odier party, and 
that other party cannot be said to be wholly innoceixt, he 
ought not, in our opinion, to prc^it by the mistake, into 
which he may by his own prior mistake liave led tbe 
other; at least, if the mistake is discovered before any 
alteration in the situation of any of the other potties, 
that is, whilst the remedies of all tbe parties entitled to 

remedy 
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remedy are left entire^ and no one is discharged by 
laches. Further, it is not easy to reconcile the opinion 
of some of the judges in Smith v. MerccTf with the prior 
judgment of the same court m l^cey.^ Bruce. That 
was the case of a victualling bill, of .which the sum was 
altered and enlarged, and in this alteration the forgery 
consisted. The whole sum was paid at the victualling 
office when the bill was presented by the bank of Eng¬ 
land^ but the forgery being discovered, the bank paid 
back the difference, ancTthen called upon their customer, 
the plaintiff, who repaid the bank, and brought his 
action against the defendant, from whom he had received 
the bill in its altered state. Now, if the payment of the 
whole sum at the victualling office could not by law be 
rescinded on the ground of mistake, the refunding of 
port by the bank, and afterwards by the plaintiff", was an 
act done in their own wrong, and consequently not 
binding upon the defendant, nor giving a right of action 
against him. We think the present case approaches in 
principle nearer to that of Bruce v. Bmccy than to either 
of the other two. W'e think the payment in this case 
was a payment by mistake and without consideration to 
a person not wholly free from blame, and who ought 
not, therefore, in our opinion, to retain the money, un¬ 
less the act of drawing the pen through the names of 
the other indorsers will have the effect of discharging 
them, and thereby deprive the defendants of their rights 
to resort to them; which brings me to the second question 
in this cause. And upon this second question we are 
clearly of opinion, tliat the defendants have not been 
deprived of their right to resort to the prior indorsers. 
The striking out an indorsement by mistake cannot, in 
our opinion, discharge the indorser; it would be most 

F f mis- 
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mischievous to commerce to hold that it should. In 
the case of Fet-nandez y^^lynn and Others, which was 
tried before Lord Ellenborongh at Guildhall, at the 
sittings after Michaelmas term 1806, it appeared that a 
check drawn upon the defendants, who were bankers in 
the city, by one of their customers, was passed through 
the clearing liouse, and taken from thence to the de¬ 
fendant’s shop by one of their clefks, and there another 
clerk drew his pen through the name of the drawer as 
usual when a check is intended to be paid; but it being 
soon afterwards known that a check to a very large 
amount, drawn by a third person, and paid into the de¬ 
fendant’s house by the drawee of this check, was dis¬ 
honored, the same clerk wrote under the name, the words 
** cancelled by mistake,” an<l signed his initials, and 
in that slate the check was bel’ore five o’clock returned 
to the bankers to whom the plaintiff’ had delivered it, 
and was received back by them. It was contended for 
the plaintiff, that this cancellation amounted to an ac¬ 
ceptance of the check, or an acknowledgement that the 
defendants had monej' in their hands to pay it, and was 
irrevocable. It was provc<l, however, to be usual to re¬ 
turn and take back before five o’clock, checks passing 
through the clearing house, and thus cancelled, if the 
words “cancelled by mistake” were written on them as in 
the present c.nse, and the plaintiff’was non-suited. («) Now 
tftis case shew^s, that the act of drawing a pen through 
a name on such instruments is not consitlered among 
mercantile men to be an act so absolute in itself as not 
to be recalled and annulled, if done by mistake. We 
think tliat, in the present case, the mistake may be 


(ff) See (i note of this case 1 Camjib. 426, 
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shewn) and that the indorsers are not discharged. 
indeed, it shall hereafter appear that the defendants are 
put to any additional expence, by extra proof or other¬ 
wise, on account of this improvident act of the plaintiffs, 
which is very unlikely, they may possibly maintain a 
special action upon the case to recover a compensation 
to ^he extent of the injury they sustain, but this does 
not necessarily extend to the whole consideration, and 
if not, it furnishes no defence to the present action. 
The verdict, therefore, is to be entered for the plaintiffs. 

Postea to the plaintiffs. 


4 $^ 
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Van Wart against Woollen Lewis, Moilliet, 

and Gordon. 


A SSUMPSrr against the defendants, as the bankers A. and Co., 
and agents ol the plaintitt, for neglecting to give America, era- 
due notice of the noivacceptance of a bill of exchange Sdera 
which the jiliiintiff had delivered to them to get ac- Jhls^raunti^, 
cepted; in consequence of which laches the plaintiff 
alleged that, as the iiayee, ho was prevented from giving for them. On 
due notice of the dislionor to the di awers Alexander purchases, they 

sent to n, a 

Cranston and Co., and also to Messrs. Irvmg, Smithf bill, drawn by 
and Hollj/t from whom he had received the bill, and onD.i^Xon- 

don, but did 
• not indorse it. 

i?. employed his bankers to present the bill for acceptance. J). refused to accept, but of 
Uiis the bankers did not give notice until the day of payment, when it was again presented, 
and dislmiiored. Ileforc tlie bill arrived in this country C. became bankrupt, and he had 
not, either when the bill was drawn, nr at any time before it became due, any funds in die 
hands of J) , the drawee. In an action by J{. against the bankers for neglecting to give 
him notice of Uie non-acccptancc of the bill; Held, that inasmuch as A. and Co., not 
having indorsed the bill, were not entitled to notice of the dislionor, and still remained 
liable to Ji. for the price of the goods sent to them, and the drawer was not entitled to 
notice, as he had no funds in the hands of the drawee, B. could not recover the whole 
amount of the bill, but such damages only as he had sustained in consequence of having 
been delayed in the pursuit of his remedy against the drawer. 

r f 4 
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X8S4i* who would have been liable to pay liini the sum tbei^iu 
^ mentioned, if they had received due notice of its dis- 

9ff<***^ honor: but now by the defendants’ ifeclect are dis- 
'VV9ou»r. ^, ° 

charged from that obligation, and have refused to pay; 

and whereby the .plaintiif also alleged that he had lost 
his remedy against the drawers and the said Messrs. 
livingf Smithi and Holly. Plea, general issue. At.thc 
trial before Abbott C. J. at the jAindon sittings after 
Michaelmas term 1823, a verdict was found for the 
plaintiil’, subject to the following case; — 

The plaintiff residing at Birminghaviy received from 
his correspondents, Irving, Smith, and Hotly, of New 
York, in the United States of America, a bill of ex¬ 
change for 5001., dated Nexv York, 6th June 1818, and 
drawn by A. Cranston^ and Co. upon Greg and Lindsay 
in London, and payable sixty days after sight to the 
order of the plaintiff. The letter inclosing tlie bill 
stated it to be a further remittance on account of an 
order for hardware. On Tuesday tlie 2d of July 1818, 
the plaintiff delivered tlic bill tq tlie defendants, who 
are bankers at Birmingham, to get it duly accepted by 
the drawees, who were resident in London, and the de¬ 
fendants received the bill for that purpose, and forwarded 
the same on the following day to their town correspond¬ 
ents and agents, Sir John Lubbock and Co., bankers in 
London, who, on the 8th of July, j)resented tlie bill to 
tl^e drawees for accej)tance. The drawees having, on 
the 1st of July 1818, received advice of the bill being 
drawn from Cranston and Co., had written for directions 
as to accepting the same to James Alexander and Co. of 
J^elfast, in Ireland, and not having received any reply 
from those parties, gave the following answer to Lub* 
hock and Co.: “ Greg and Co. have wrilleu for adviccb 

will 
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Ivill thank LiMoek and Co. to have it only noti^ ibv 
the present.” In consequence of such request, Zoikbeci 
and Co. did not protest the bill for non-acc^taiic^ or 
give notice to the defendants or to the plaintiff of the 
I'cfusal to accept until the 10th of September 1818. On 
that day they sent a letter containing such notice by the 
post, which was received by the defendants on the llth, 
the bill having lieen presented for payment on the 9th of 
September, and protested on that day for non-payment. 
Tlie defendants did not give any notice to the plain¬ 
tiff of the refusal of the said drawees to accept the 
bill until the 11th of September 1818, being the day t!i« 
defendants received the bill from Ltdjhock and Co* 
This was the first notice to the plaintiff of such dis¬ 
honor, such notice being accompanied with a protest. 
The defendants were for some time before, and at the 
time when the bill of exchange was delivered to them, 
the general bankers of the plaintiff, and invariably 
charged the plaintifi* commission on all the transactions 
which pnssed between him and the defendants as his 
bankers, and did actually charge liiin, in their banking 
account with him, commission on this bill of exchange 
at the rate of six shillings per cent.; and the defendants 
further charged the plaintiff'with the sum of \l. 10s., the 
amount paid for noting for non-acceptance,, and for pro¬ 
testing the same for non-payment, and charges. On the 
9th of September 1818, the bill was presented to the 
drawees for payment, and dishonored. The drawees 
had no funds or effects of the drawers in their hands at 
the time when the bill was originally drawn, nor at any 
time prior to its coming to maturity; nor had they any 
expectation of assets of the drawers to meet the bill; 
but the drawees had been accustomed to accept for the 

drawers 
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1S24> drawers under the guarantee of J, Alexander and Co. of 
Belfast, for 10,000/., which amount had been over- 

Va» War* 

agmut drawn. The drawers before the bill was drawn had 
been accustomed to draw on the drawees to a larger 
amount than the Snirl sum of 10,000/.; but the drawees 
had never accepted any bills beyond the guarantee of 
10,000/., unless they were covered by otlier resources. 
The drawees had b}' letter of thcfSd of Jul^ 1818, ad- 
dressed to the drawers, declined accepting the said bill, 
unless they should receive further advice from Alexander 
and Co. Cranston and Co., the draw-ers, became 
bankrupts, in New York, on the Cth of Julij 1818, 
and the produce of their estate will be about 2s. in the 
pound. 

It appeared that ./rt mg and Co. employed the 
plaintiff to purchase goods for them in England by 
commission, and had ordered goods to a much greater 
amount than 500/.; which goods were sent out by the 
plaintiff to America, the bill of exchange having been 
remitted and sent by Irving ami Co. to the plaintid', for 
and on account aiul in part payment of the priefe of the 
said goods. Jming and Co. did not indorse their 
names on the bill of exchange, and were wholly un¬ 
known to the defendants. 'J’he plaintiff sent the bill of 
exchange, on. the 12tli of Srptcnihcr 1818, to h-ving and 
Co., requesting them to pay the amount of the bill of 
esichunge; but on the 9th of March 1819, they wrote 
to plaintiff and refused so to do, returning the bill of 
exchange, and insisting that they were discharged from 
liability to make such payment, in consequence of their 
not having had due notice of the non-acceptance of the 
bill of exchange; whereupon the plaintifli on the 1st of 
April 1819, returned the bill to the defendants, who 

refused 
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refused to pay the same. The ustial time of passage 1824. 
from England to New York, and back, was generally " ’' 

^ ^ ’ . . VAi»W**r 

about ten weeks. Tiiis case was argued at the sittings a§Kku»:> 

” . Woowsr. 

before this term by Chiity for the plaintiffj and Ahrdfiam 

for the defendant. • 

For the former it was contended, that the defendant 
being an agent receiving compensation for his trouble, 
was liable for any damage arising by reason of his negli¬ 
gence ; and that in consequence of his neglect a difficulty 
had arisen respecting the bill, and that the plaintiff had 
a right either to have the bill paid, or to have a clear 
remedy over against the drawer, or the person from 
whom he received the bill. It is not clear that the 
drawers would not be discharged. At all events, a 
difficulty W’as imposed on the jdamtiff by the act of the 
dcleiuiants. In Owenson v. Morse («), it was held, that 
if the seller ol‘ goods takes notes or bills for the price 
without agreeing to run the risk of their being paid, 
that is not to be considered as payment. The plaintiff, 
therelbre, originally had a remedy against /nwg, Smith, 
and Co., but he has now lost it. He has made the 
bill his oW'n as against them, for they were entitled 
to notice of the non-acceptance from him. T1 icy were 
in the situation ol* sureties, and a surety, though not 
a party to the bill, may be ilischarged by want of no¬ 
tice, Phillij)s v. Asfling.{b) h’or the defendant it was 
contended, that the plaintiff had sustained no damage 
in consequence of not having received notice of the 
non-accejttance. IVima facie notice to the drawer is 
necessary; but if it appear from special circumstances 
that he sustains no loss from want of notice, then it 

(«) 7 T. J\, (j<I. (/() ‘2 '['aunt, 


becomes 
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becomes uanei^sdiy. Noiv, here the drawer had no 
funds iu the hands of the drawee, and therefore notice 
was not necessary. As to Irving, Smith, and Co. their 
names were not upon the bill, and they therefore were 
clearly not entitled to notice, Swim/ard v. Bmsxs{a), 
H(dhrffuo v. Wilkins {b ); and, for the same reason, they 
are still liable to tlie plaintiif for his demand against 
them, Ex patie Blackbui'nc.{c) 

Our. adv. mlt. 


Abbott C. J. now delivered the judgment of the 
Court, and after stating the facts of the case, proceeded 
as follows: 

Upon this state of facts it is evident that the defend¬ 
ants (who cannot be distinguished from, but are answer- 
able for their Londott correspondents, Sir John Lubbock 
and Co.) have been guilty of a neglect of the duty which 
they owed to the plaintiff, their employer, and from 
whom they received a pecuniary rew^ard for their ser¬ 
vices. The plaintiff is, thereforej entitled to maintain 
his action against them, to the extent of any damage 
he may have sustainetl by their neglect. He charges a 
damage in two respects, by tlie loss of remedy 
against lining. Smith, and HoUp, from whom he re¬ 
ceived the bil). SecotuUy, by tlie loss of remedy against 
Cranston, the drawer of the bill. If, as between the 
plaintiff and Irving and Co., he has made the bill his 
own, and cannot call upon them for the amount, his da¬ 
mage will be to the full amount for which the verdict 
has been token. If he still retains a remedy against 
/them, and has only been delayed in'the pursuit of such 

(a) saf.fj- s.62. ( 6 ) IS.4: a io. (c) lo re$. 204. 

remedy 
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Km«dj as be might have bad against the drawer, a 
bankrupt, the amount erf* his loss has not been enquired vlrwL* 
into or ascertained, and is probably much less than the 
amount of the bill. 

We are of opinion that the p}auitiiF has not, as 
between him and Irving and Co., made tiie bill his own; 
that.be might, iiotwitlistanding the wont of notice of the 
non-acceptance,'have^ recovered from them the amount 
of tlie bill in un action for money paid; or if he had 
notice of the dishonor before he had bought and sent 
the goods which they had ordered him to buy, he mi^t 
have returned the bill, and have abstained from order¬ 
ing or buying the goods. It will have been observed 
that living and Co. sent the bill to the plaintiff without 
their imlorsement, and j^yable to his own order. The 
counsel for the plaintiff was under the necessity of 
arguing this case, as if he were arguing for living 
and Co. in an action brought against them by the 
plaintiff; and it was contended that Irving uikI Co. 
were entitled to notjee of the non-acceptance in this 
case, as they would have been by the law-merchant in 
the case of a bill indorsed by them to the plaintiff*. 

But no authority was cited that maintains tins pro¬ 
position. And the case of S^sinyard and others v. 

Btmes is an authority the other way. ^ If a person 
4diver a bill to another without indorsing his own 
name upon it, be does not subject himself to the qb- 
ligadons of the law-merchant; he cannot be sued on 
the bill either by the person to whom be delivers it 
or by any other. And as he does not subject himself 
to the obligations, we think he is not entitled to the 
advantages. If the holder of a bill sell it w'ithout his 
own indorsement, he is, generally speaking, liable to no 

notion 
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action in respect of the bill. If he deliver it without his 
indorsement upon any other consideration, antecedent or 
concomitant, the nature of the transaction, and all cir¬ 
cumstances regarding the bill, must be inquired into, in 
order to ascertain ^whether he is subject to any re¬ 
sponsibility. If the bill be delivered, and received as 
on absolute discharge be will not be liable; if ot;^er- 
wise, be may be. The mere fact of receiving such a bill 
does not shew it was received in'discharge. Bishop w 
B&we (a) and Smnj/ord and others v. BtrweSy liefore 
mentioned. Then what are the facts of this parti¬ 
cular case ? Irving and Co., residing in America, hud 
employed the plaintiff, residing at Birmingham, to 
purchase hardware for them in England by commission. 
By accepting this employment be becajne, as between 
him and them, their agent. They then send him the 
bill in question as a further remittance on account of 
their order for hardware. I'hc bill is drawn upon per¬ 
sons resitling in London ; the plaintiff therefore could 
not have been expected to preseqt the bill himself: it 
must have been understood that he was to do this 
Uirough the medium of some other person. He em¬ 
ployed for that purpose persons in the habit of trans¬ 
acting such business for him and others, and upon 
whose punctuality he might reasonably rely. In doing 
this, we think he did all that was incumbent upon him 
a; between him and Irving atid Co.; that he is per¬ 
sonally in no default as to them, and is not answerable 
to them for the default of the f)ersons whom he em¬ 
ployed under such circumstances. In the course of the 
argument, the situation oiIrving and Co. was compared 


(a) SM.^S, 362. 


to 
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to that of a guarantee. The decisions tlpt have taken 
place in actions brought against a guarantee warrant 
the proposition that has been before mentioned, viz. that 
the nature of the transaction, and the circumstances of 
the particular case, are to be consi(leiied and regarded. 
Thus, in Warrington and another v. Furbor (a), where 
a coinmission of bankrupt had issued against the tic» 
ceptor before the bill became due, a presentment for 
payment to him was held unnecessary to charge the 
guarantee. Phillips v. Astling {b) stood upon different 
grounds; the bill was not presented for payment when 
it became due, as it ought to have been; two days 
afterwards notice that it remained unpaid was given to 
the drawers, for whom the defendant was guarantee, but 
no notice was then given to the defendant. The 
drawers and acceptor continued solvent for many 
months after the bill was dishonored; and it was not 
until they had become bankrupts that payment was 
demanded of the defendant. Under these circum¬ 
stances, because the necessary steps were not taken to 
obtain payment from the parties to the bill while they 
continued solvent, the Court of C. P. held the guaran¬ 
tee to be discharged. In Holbraw v. Wilkins {c)y the 
acceptors were known to be insolvent before the bill 
fell due; and some days after that fact was known the 
plaintiff's wrote to the defendant, and desired him to 
accept a new bill, which he refused. The bill was not 
presented for payment when due, nor any notice of the 
non-payment given to the deiendant. The bill would 
not have been paid if presented; and it did not appear 
that die defendant sustained any damage by reason of 


IjEmt 

VawWmM 

affoitut' 

Woottmti 


(a) 8 Eattf 342. (b) 2 Tau7it,206. (r) 
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the went of presentment or notice: and this Court 
held the guarantee not to be discharged. These de* 
dsions shew that cases of this kind depend upcm the 
circumstances peculiar to each. In the present case it 
does not appear .tlmt Imng and Co. have sustained any 
damage by the want of notice of the non>acceptaQce of 

the bill. Cranston^ tlie drawer, was not entitled to such 

* • 

notice; be had no right to draw, and he sustained no 
prejudice. He had become bankrupt some weeks before 
notice of the non>acceptance could have reached Iromg 
and Co.; nothing appears to shew that they have lost 
any r^iedy that they might have had either against 
him or his estate, if they could ever have had any; but 
even this does not appear affirmatively; the circum¬ 
stances under w'liich they received the bill not being 
disclosed; and possibly they may have received it upon 
the tern]|s of being accountable only in case it should be 
accepted, and not otherwise. 

I come now to advert to the supposed loss in respect 
of Cranston the drawer of the bjll. I have already ob¬ 
served that the amount of this loss has not been in¬ 
quired into or ^certained. Perhaps it may be merely 
nominal; but even if it be so, the plaintiff was entitled 
to a verdict for nominal damages. In order, thereffire, 
to do justice between these parties, the cause must be 
again submitted to a jury to ascertain the amount of this 
Joss (it being clearly understood that the plaintiff is en¬ 
titled to a verdict), unless the parties can agree upon 
the amount, and correct the present verdict accordingly, 
which it is highly desirable for them to do. 

A rule was accordingly drawn up for a new trial. 
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Dyson against Wood. 

'jpRESPASS for breaking and entering the plaintiff's 
dwetling-house, and seizing and taking away divers 
chairs and other household furniture^ &c. Plea, as to 
the breaking and entering the dwelling-house that our 
lord the now king was, and still is, seised in right of 
his duchy of Lawaster, of the liberty and franchise of 
the honor of Pontefract^ in the county of Ywh^ with the 
appurtenances ; and that from time whereofj the memoiy 
of man is not to the contraiy until the time of the 
passing of an act of the 17 G. 3. c. 15., a court baron had 
been used to be holden in and for the said honor for the 
suitors of the court, for the recovery of debts and 
damages not exceeding 40jr. arising within the said 
honor, and after the passing of that act of parliament 
for the recovery of debts and damages not exceeding 
five pounds, arising within the honor. The plea then 
stated a judgment recovered in the same court for 
1/. 9s. lid.', and that defendant prosecuted and sued out 
upon the said judgment, according to the custom of the 
said court, a precept directed to the chief bailiff and his 
deputies, commanding him to levy the sum*so awarded. 
It then justified breaking and entering the house for the 
purpose of taking the ^airs, &c., under the precept. 
R^licadon that diere was not any memorandum of the 
proceedings, or of the said supposed judgment remaining 
in the said court baron in the plea mentimied. General 
demurrer and joinder. The cas^ was argued by 

Milner in support of the demurrer, and Bhckbtern 
contra. By the former it was contended, that the foct put 
VoL. III. ■ Gg in 
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imb. 

Trespati fSor 
breaking and 
entering plain¬ 
tiff’s dwelling- 
house. De^Kid- 
ant justified 
under a judg¬ 
ment reoatvnd 
in a court ba¬ 
ron, and a pre¬ 
cept issued 
theretw. la- 
plication, that 
there was not 
an; memoran¬ 
dum of the 
proceeding or 
of the said sup¬ 
posed judg¬ 
ment, remain¬ 
ing in the said 
court baron: 
Held, upon 
general demur- 
ter, that the 
replication was 
bad, inasmuch 
as it put in 
issue an imma¬ 
terial fact. 

Dttbitante 
LitHedtde J. 
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in issue was immaterial, and therefore ground of general 
demurrer. A court baron is bot a court of record, and a 
judgment obtained in it is not entitled to greater -weight 
than a foreign judgment, which is not a record, Walker v. 

Whiita-, iDoug.l. .Now, if the" defendant had taken 

issue on this replication and had brought into court a 

memorandum of the proceedings, it could not have been 

read in evidence. The steward must have been called 

0 

as a witness to prove the proceedings. The only mode 
of reviewing the procee<lings is by writ of false judgment, 
and in that case they are not removed, but the writ is 
directed to the steward, and he certifies the proceedings 
to the court above. Of common l ight, all pleas in the 
court baron ought to be determined by wager of law, 
2 Inst, 143. That couct could only decide otherwise by 
custom. The stew'ard may take a note or memorandum 
of the proceedings for his own convenience, but that 
note or memorandum not being the judgment itself^ or 
even evidence of it, an issue tendered ujion the fact 
whether there was such a menioranduni or note is im¬ 
material, and thereibre ground of general demurrer. 
On the other hand it was contended, tlu^t it w’as essential 
in inferior courts, that there should be a memorandum 
of the proceedings, and that the writ of false judgment, 
which is in tlie nature of a w-rk of error from tlie court 
below, Jentlemcm's case (a), could have no operation, 
unless there were such a memorandum; and that at all 
events, the objection being that the traverse was imma¬ 
terial, could only prevail upon special demurrer; and 
Haioey.Plamcri 1 iSaMwflf. 14. n. 2. w'as cited in support 
of that position. Some stress was laid upon the 28th 
clause of the 17 0.3. c. IS., but the court held that it 
it did not affect the question. 


t> Cnkfy 1 1 . 


Abbott 
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Abbott C. J. I am of opinion that this replication 
is bad upon general demurrer, because it tends* to put 
in issue a fact which is so immaterial, that if a verdict 
vi^ere found upon that issue for the plaintiff, he would not 
be entitled to judgment. It appears by the plea, that a 
court baron had existed from time immemorial within 
the honour of Pontefract ^ the jurisdiction being by custom 

limited to 4'Os., but subsequently enlarged by the 17 G. 3. 

« 

c. 15. S.27., to sums ftot exceeding 5/. That statute, how¬ 
ever, does not alter the nature of the court. It is not a court 
of record, and it is not necessary to enquire whether it be 
the duty of the steward to make an entry of the proceed¬ 
ings, but supposing that to be so, and he neglect to do his 
duty, I cannot say that the judgment has absolutely no 
effect. Giving the largest construction to the words of 
the replication, they may be considered to import that 
no incniorandum exists or ever was made, and if so, the 
steward might be guilty of a misdemeanour by his 
neglect. But if he do so neglect his duty, that ought 
not de})rive a party of his judgment. For the question, 
whether judgment was given for him in such a court is a 
matter of fact, the entry would merely give him a facility 
of proof which jie would not otherwise have. In pleas of 
judgments recovered in the superior courts, the alle¬ 
gation is, that there is not remaining any record of such 
ji|^gment, and that allegation imports that no such 
judgment was ever given,; for the question whether it w^as 
or w'as not given is to be decided by the court on in¬ 
spection of the record, and not by a jury. But a judg¬ 
ment may be proved as a fact, and by other evidence 
than a written memorandum; and that being so, tlie 
effect of this replication is not to deny that judgment 
was given in the court below, but merely that it is not 
capable of being verified by a particular species of proof. 

O e: 2 It 
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1894* It is therefore insufficient, and judgment must be for 
the defendant 

Bayley J. I think that the replication is bod. The 
plea is, that a judgment was obtained in the court 
baron, and that the party sued out execution foereon. 
The proper question to be raised upon such a pl^a 
is, whether the defendant did in fact obtain such judg¬ 
ment. Instead of that the plaintiff says, that there 
was no memorandum of the said judgment remain¬ 
ing in the said court; he does not say that it was not 
remaining there at the time when the precept issued. 
That perhaps, however, might be ground only of special 
demurrer, but I think that the replication is bad in 
substance, because it does not appear that there was any 
distinct obligation in the officer of the court to take a 
written memorandum of all the proceedings there; and 
even if that did appear, the effect of it only would be, 
that if the officer neglected his duty, he might be 
punished on that account. The suitor, however, ought 
not to lose the benefit of the judgment on tl^t ac¬ 
count 

HoLitoYD J. I think that this replication is bad 
upon general demurrer. The plea alleges as a fact to 
be tried by a jury, that the defendant obtmned a judg4 
moit in the court baron, for that fact is alleged without 
any verification, or without any prout patet by the me¬ 
morandum or entry. The plaintiff in his replication 
does not, in express terms or by necessary implication, 
deny that the judgment was so obtained; and whatever 
is not denied must be taken to be admitted. The effect 
of the’ n^^feutien therefore is, that the plaintiff^admits 

that 
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that a judgment has be^ obtained, but denies that 
d>ere is any memorandum dr wiitten minute of it Now 
that circumstance may make it more difficult to prove 
the judgment efterwatds, but it is no^ answer to the plea, 
because it does not deny the fact of a judgment having 
been obtained, but only asserts that it cannot be proved by 
a particular species of evidence. It does not even allege 
that there is no evidTence of the judgment, but only that 
there is no evidence of that parUcular species; for if a 
memorandum bad been toad^ and it hdd been destroyed 
by it might be proved by pm'dl evidence. Even in 
cases of removal by writ of false Judgment, no ori^hal 
entry is removed; but it is the duty of the steward to 
make up a statement of sudh of the pt^oc'eedin^ as may 
give the necessary information to the Strpei'ior court. If 
he has no written memorandum of the proceeding^ he 
may supply the defect Brom his own memoty. 

LtTTL£i>AL£ J. The plauitilF certainly i^as hot bound 
to reply de ti^uria generally, although he might have 
done so, but he was at liberty to select a particular fact 
and put it in issue. The question is, whether he has 
put any fact properly in issue. I incline to thmk that 
the replication is good upon general demutrer, although 
it would be bod upon special demurrer.* I think that 
tro substance of the replication is, that no judgment 
ever was obtained. It is certainly tfrue, that the usual mode 
nf proceeding in courts baron is by wagCr of laar. But 
still 1 think that the steward should make an enCrj’' that 
the defendant came and waged his law. If it Was the 
duty of the steward, we should presume that he did so, 
and then the plaintiil^, by denying that any sucn memoran- 

G g 5 dum 
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An order of 
removal was 
made, andsus' 
pended on thu 
same day, by . 
reason of tlie 
infirmity of the 
pauper. Shu 
lived three 
years after* 
wards, and no 
notice of the 
order of re¬ 
moval was 
served on the 
parish to which 
she was to be 
removed under 
the order, until 
after the death 
of the pauper; 
Held, that no¬ 
tice of the order 
not having 
been served 
within a rea¬ 
sonable time, 
the order of re¬ 
moval was a 
nullity. 
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dum Was made, may be considered as denying that any 
judgment was obtained. But on special demurrer it 
would clearly have been bad. 

Judgment for defendant. 


The King against The Inhabitants of LampetIsU. 

order was made by two justices, dated the ] 4-th 
of 1821, for the removal of Gxu’n Jices, widow, 
from the parish of Lampefery in the county of Cardigatiy 
to the parish of LlmJairclydogCy in the same county, the 
execution of which order was on the same day suspended, 
because it appeared 16 the justices that it would be dan¬ 
gerous for the pauper to travel, by reason of infirmity of 
old age. By another order of the 16th of Fehrmnj 
1824?, the same justices, reciting, that the pauper Gxxtni 
Bees, was then dead, anti tliat it had been duly proved 
to them upon oath, that the sufn of 12/. 13s. 6V/. had 
been incurred by the suspension of the order of removal, 
directed the churchwardens and overseers of the poor of 
the parish of Llanfaircl^dogc, in the county of Cardigan, 
to pay the said charges to the churchwardens and over¬ 
seers of the* poor of the parish oi Lampeter, or to such 
of them as should demand the same. On the said iCth 
1824, tile appellants were, for the first time, 
served with the order of removal, and with the other 
orders hereinbefore mentioned; and on the same day 
payment was demanded of the sum of 12/. 13s. 6d., as 
the expences incurred by the suspension. Againfit the 
order of removal the parish of Llaiif'airclydoge ap¬ 
pealed. Upon the hearing of the appeal at the last 

Easter 



IN THE Fifth Year of GEOllGE IV. 


■455 


Easter quarter sessions for the county of Cardigaitf “'’■1824. 

the court decided that, the pauper being <3ead, and . 

the order of removal and suspension not having been 

executed, or any service made of them in the pau- of 

^ • Lahykteiu 

peFs lifetime, nor after tlie panj)er’s death, until the 
tiemand of payment, the order of removal became a 
rjuUity and inoperative, and they accordingly precluded 
the respondents fropi giving evidence in support of the 
order of removal and of the adjudication of settlement 
in the appellant jiarish, and quashed the order, subject 
to the opinion of this Court. 


Taunton and Oldnall Jlimrll in support of the order. 
of sessions. The question in this case is, whether a 
parish can recover the charge ipeurred by the suspension 
of an order of removal by the virtue of the 35 G. 3. 
c. 101. s. 2., where the pauper dies before removal, and 
until after liis death no notice of the order and suspen¬ 
sion has been served upon the parish to which he was 
ordered to be remaved. There is not any express de¬ 
cision on tlie point; but it was alluded to by BayleyZ, 
in Ilex V, Chagjhrd («), where an order of removal vras 
suspended, and before any removal took place, an estate 
descended to the pauper, whereby he became irremov¬ 
able; and it was held by the sessions, aqd afterwards by 
this Court, that the expence incurred by the suspension 
of the order could not be recovered, as the order* was 
not served until after the descent of the estate. Bayle.y J. 
says, “ Besides, in the present case, a very long period 
lias elapsed during which tliis order remained suspended, 
and no notice of it was given to the opposite party. 

(rt) A.‘2S>5. 
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Now ^ that notice ha4 been given (and there are no 
words m die act that supersede the necessity of it)) it 
might have gabled the other parish to have made 
promin enquiry) and to have ascertained the fact relative 
to the seUiement of the pauper. J think, therefine, that 
this aifords an additional reason for holding that die 
sessions have come to a right conclusion in this case.” 
So here the evidence of the pauper, which would have 
been very material in determining tfie place of her settle¬ 
ment, has been lost. Again, the burthen of payment is 
cast on different persons by this long delay; the inha¬ 
bitants of a parish are to bear the current expences of 
supporting the poor; but in this case new inhabitants 
would be charged with the expences incurred before 
they came into the parish. The 49 G. 3. c. 124. s. 2. 
enacts, that where an order of removal is suspended, 
the time of appealing shall be computed from the time 
of serving the order, and not from the time of making 
the removal; which shews that the legislature cemtemp- 
lated a service of the order before it was carried into 
execution. Bea v. St. Maty-k-bone (a) is the only in- 
stance where a suspended order appears to have been 
served after the death of the pauper; the Court did not 
indeed decide that the order was thereby rendered of no 
avail; that point was not touched ujion i but they held 
that the order to pay the expences was a grievance 
against which an appeal was given by the 


c. 11. s* 9. 


V. Richards contra. In Rex v. SU Mary-‘k*b(me% 
the oirder of removal was suspended, and the pauper 

{a) 13 EM) 31 . 


died 
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died be&re any removal took plac^ and before tbe 
order was served or notice of it given. If the want of 
service or nodce during the life of the pauper had ren* 
dered the order void) that would have disposed of t^e 
case, and the Court would not hav^ entered into any 
diseussion as to whether the order for payment of the 
exp^oes incurred by the suspension of the former order, 
was or was not a grievance within the 5 
The judgment, however, was upon the latter point; it 
was held to be a grievance for which an appeal would lie. 

The whole proceeding towards a removal could not, 
therefore, have been deemed a nullity, and the service 
after the death of the pauper must have been oonsid^ed 
a good service. 

Abbott C. J. 1 am of opinion that the decision of 
the court of quarter sessions is right. The case of .Bex 
v. iSi^. Maty-le-bone) at tlie utnmst, only decided that the 
death of the pauper during tlie suspension of an order 
of removal did not make the order void, and that the 
subsequent order for the payment of costs was a griev¬ 
ance on the parish to which the removal was directed to 
be made, and therefore that an appeal lay against such 
an order; but no question arose in that case as to the 
necessity of serving notice of the order of removal, or of 
the order suspending it. That question now comes be¬ 
fore the Court for Uie first time. The le^slature hask 
not fixed any precise time for that purpose. It is mani¬ 
fest, however, from the 49 G. S. c. 134. s, 2. that the 
legtslature considered that such an ordfer might be 
served before the removal; and if a su^nded order 
may be served, and reason and convenience require that 
it sliould be served before removal, the service must be 

within 
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within a reasonable time. I am clearly of opinion Ulat 

t 

a period of three years having elapsed between the time 
when the order of removal was made and the death of 
the pauper, and no notice of the original order, or of 
. the ortler for *the suspension of it, having been given 
during that period, the order was not served within a 
reasonable time, and consequently the order of sessions 
must be confirmed. , 

•• ■ Bavley J. The decision in Itrx v. Si. Mary~le~bonc 
is perfectly consistent with the opinion now delivered by 
my Lord Chief Justice. In that case, the pauper died 

■ before the parish sought to be charged could have had 
any opportunity of appealing against tlie order of re¬ 
moval. They were bouiul to appeal to the next prac¬ 
ticable sessions after the order of removal was made. 
Now the orders of removal and suspension were made 
on the 3d ot'Jiilt/, and the pauper died on the 11th of 
Jidij. The 35 G. 3. gave magistrates the power of sus¬ 
pending orders of removal, amU gave the costs of such 
suspension; and it was decided in the caser cited, that 

' an order for costs con,sc<|uent upon such order of re¬ 
moval being suspended, was a grievance to be appealed 
against within the meaning of the statute 3 JK c$' M, 
r. 11. s. 3, It is perfectly consistent with that decision 

' to hold that there should not be an indefinite power of 

' delaying the .service of the order. It is just, that the 

■ parish sought to be charged should have an oppor¬ 
tunity of investigating, w'ithin a reasonable time, whe¬ 
ther they are liable to the burden so sought to be 
thrown upon them. By the delay of three j'ears, the 

■ opportunity of examining the pauper has been lost, and 
the expcnce incurred in supjiorting the pauper may be 

thrown 
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thrown upon a number of persons who were not in¬ 
habitants of the parish during that period. 

Littledale J. concurred. 

Order of^essions confirmed. 


im. 


Thc^ng 
a^rut 
Tlie 
ants of 
LaMI’ETER. 


_ w 

The King against The Churchwardens and IKediiesiliiy, 

^ \ JSfvvisiivbcf 1 Till# 

Overseers or the Poor or Christ s Parish m 
York. 


^J^WO justices made an order for the removal of 
William IIiiby,Jane, his wife, andyiww, their daughter, 
from the township of Saint Mary Qale^ in the North 
Riding of the county of York* to ChrisVs Parish^ in 
the city of York; and, upon appeal, the sessions con¬ 
firmed that order, subject to the opinion of this Court 
on the following case; The father of the pauper was 
settled in Christ's Parish^ and the pauper lived with his 
parents till he was about ten years old, when he went to 
Mr. Francis Peacock tor meat and clothes, as long as he 
had a mind to stop. Peacock then lived at Craike, was 
a wood-carrier, anti had two farms. The pauper was to 
do what he could, and what he was bid. He staid 


A. n , at ten 
yc^s of age, 
went to C, D. 
fur ine^t and 
clothes as long 
as he had a 
niind to sloft; 
he was to do 
what he could, 
and what he 
was bid. A. B. 
remained two 
years with C’. I) 
upon these 
terms; Held, 
that there was 
no yearly hir¬ 
ing, and there¬ 
fore no settle¬ 
ment gained bj 
the service. 


rather more than two years in Peacock's 'Service in the 
parish of Craike, and was supplied with meat and 
clothes. The pauper’s father did not hire his son *to 
Peacock) and believed the bargain was only for meat 
and clothes, 'fhe Court being of opinion tliat such 
service in Craike was not sufficient to give the pauper a 
settlement there, confirmed the order as aforesaid. 


Tindal) in support of the order. of sessions. The 
pauper gained no settlement in the parish of Craike, 

first, 
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1684* because the {HUiper bdng an infant of cmly ten 

^ yeans of age, and the sessions having Ibund that his 
&ther was no party to any contract of hiring him to 
MiliiaTosa. Peacock, he cannot be considered as sufiiciently sui 
juris to make slby contract capable of giving his master 
that control over him which must exist between a 
master and his hired servant It must be presumed 
that he was taken into PeacocHa service from charity, 
and that is insufficient to give a settlement, Bei v. 
WeifhiU, (a) Secmidly, the justices must find a contract 
of hiring, which is not done in the present Casi^ and 
without which this Court cannot draw the presumption 
of a hiring, Bex v. Seacrqfl. {b) Thirdly, this was no 
hiring for a year, but only at the will of the parties, 
which is insufficient. 

Nolan and Alexander contra. First, it is established 
that an infant may contract without the concurrence of 
hu father if it be for his benefit; and here it is dearly 
so, because the master engages to supply him with meat 
and clothes in return for his services, althoifgh of an age 
not exceeding ten years. Nor is the case of Bex v. 
WeyhiU any authority for the Court’s presuming that he 
was taken from charity, because there the &ct of being 
so taken wa^s expressly found, whilst here no such find* 
ing appears. Secondly, the court aS quarter sessions 
ate not required to find a hiring, Bex v. Cherts^ (c), 
Bex V. Wo^ld.{d) Cases have occurred where that 
could not be done, and yet this court has held a 
settlement to' have been gained, Bex v. Holy Tiinityk{e) 

(a) Burr. S. C. 491. (ft) 2 J/. 4 - & 472. 

(c) 3 T. R, 39. {d) S 7. R, 500. 

(e) Cdd.Wl» 

There 
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TWe Need not W any iNipaliitioa for wages to be 1^4^ 

in money, Bex v, Wotjkl^ Thirdiyi this wns a ioO- 
ditional hirmg for a year. It was a general hiring which 
after a year’s serw^,^ is equivalent to am eiippesa VamkJfrnm 
hiring for a year; and* it was subjeot to a conditkm 
that if at any time the pauper should be desirous of 
qidtdng the serric^ he might do so. But no advaa*' 
tage having been tak^^of that condition, the contract 
rennuned at the termination of the service as though 
no such condition had existed; and a settlement was 
consequently gained, Bex v. Sidney (a), Bxx v. New 
JVittsor{b)f Bex v. Atherton (c), Bxx v, 51?. jElfdt(d^i Bex ' 

V. Piftn^ {e)t Bex v. Byker, (/") The power which the 
pauper had of quitting at any time is only what would 
have been implied; diet, per Lord ^^denborough C. J. in 
Bex v. Mitcham (g), and cannot therefore alter the case, 
llie cases that seem to militate against this view of 
the case are all distinguishable. In Bex \.EMac1c{h) 
there was an express reservation of weekly wages; and 
so also in Bex v. Dedham^ (0 In Bxx v, Bradmnch [k) 
there was an agreement to live with the master by the 
week. 


Abbott C. J. It must be admitted that a general 
hiring is a hiring for a year, unless something.appear to 
rebut the presumprion. Here the pauper might have 


(a) Smr* S, C. 1. 

(c) BVrr, & C> 90S. 

(«} 2 Ban. 101. pL 9414. 
(g) \2E(Ut,8S\. 

(j) ihvT. Ct S5S. 


g>) Burr. S. C. 19; 

(tf) Burr, Si C. 980. 
(/) 9B.#C. ISO. 

(A) 2Bott. 20S.pl.264. 
(i) Burr. S. C. 668* 
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ITic! 
agmmt 
Chrw^’^ 
Pariab in ,^ork.. 


left time,, aijd that com^detely negatives the idea 
of tlt4re having been a hiring for a year. 

.Bayley J. In Hex v. Trffo^ridge, which was de¬ 
cided in IB 16, but is not reported, it was held that a 
hiring “ for as long time as the pauper pleased” was 
a hiring at will, excluded any presumption of a yearly 
hiring. This is a similar case, and I am therefore of 
opinion that no settlement was gained under the service 
stated. 


Lim.EDALE J. conciirrecl. 


liule discharged. 


Gaiuiett against Handley. 


Assmnpit that A SSUMPSIT upon a guarantee. The first count of 

in considfrratioD jlX .... i t. ? 

thatpJsuntiff tlic declaration statcti that, ^on the 12th Fcbniary 

rsumofmonTy 1818, in Consideration that the plaintiff, ^t the request 


to A, B., de¬ 
fendant pri»- 
raised that pro- 
Tision should 
be made for 
repaying the 
plaimifT. At 
the trial, it ap¬ 
peared that the 
defendant had 
given to the 
plaintiff the 
guarantcestated 
in the declar¬ 
ation and that 
the latter was 
a partner with 
two other per- 


of the defendant, would advaiicc to one T, Gibhotis tlie 
sum of 5501. to enable him to discharge immediately 
the sum of 550/., for which he had become security for 
one other T. Gibhona, the defendant promised plaintiff 

r 

that provision should be made for repaying him, the said 
first-mentioned sum of 5501. under a certain arrange¬ 
ment then going on for the settlement of all the con¬ 
cerns of the said first-mentioned T. Gibbons. Averment 
that the plaintiff did immediately after the making of 


sons in a banking house, and Uiat tite firm had advanced the money, and charged A. B. in 
account with the same : Held, that ilie averment in the declaration, that llio plaintiff bad 
advano^ the money, was not supported hy the proof, there being no evidence to shew that 
the enimy had been advanced to the plaintiff by the firm, and by liim to A. B. 


tliat 
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that promise, 'to wit^ oh the said 12th -ad¬ 

vance and pay, and cause to be advance and paiS, to 
the said first-mentioned T. Gibbon^ the said sum ' Of 
550/. for the purpose aforesaid; breach, that^defen^nt 
had not made provision for the repayuipift. At the trial * 
before Abbott C.J, at the Middlesex Sittings after last » 
the following facts appeared: The plaintiiF 
was a junior partner in jhe firm of Bodenham, Phillips^ 
and GarrHU of Herefot'd^ bankers. The defendant was 
ail attorney, and in the j'ear 1818, and for sometime 
previously, liad been professionally concerned for one ' 
T. Gibbons, Esq., who had contracted to purchase 
some landed propertj' of his cousin, a Mr. T. Gib¬ 
bons, but had not }mid any part of the purchase- 
money. The latter being indebted to one Woodhouse 
in a considerable sum of money, prevailed on his cousin 
T. Gibbons Esq. to join him in giving a warrant of 
attorney to JVoodbousc for securing the debt due to him. 
The money not being paid to Woodhouse the time 
.stipulated, he sent a« execution to the sheriff of 
HenfordsMre against the goods of the two Gibbonses, 
T, Gibbons Esq. then applied to tlic plaintiff Gar¬ 
rett to advance him a sum of money to enable him ■ 
to discharge the execution. The jdaintiff agreed to ad¬ 
vance it on the defendant’s guaranteeing the rp-paymeiit, 
which he consented to do, and on the 2d Febniaty 
1818, addressed the following letter to the plaintiff:* 
Sir, I understand from Mr. Gibbons that you have 
had the goodness to consent to advance 550/. to dis¬ 
charge immediately a like sum for which* he became 
security for his cousin, Mr. 'T. Gibbojis, upon my as¬ 
surance, which I hereby give, that provision shall be 
made for repaying you this sum under the arrangement , 


1824. 

Gasakic « 
against, 

HAiKDLBy.' ^ 


now 



'Wi^ ^%F>' 1^ 

^^iofiidft of . ^ iitt^- 

sheli^ of ^mjbrds^^i in |is Acmdliitiii^ ^fbiLnhcm 
aii40}. Ti^bbons Esq. bad an aifSoudc with l^oien* 
ilaMi and «id at die fime when the gnaraoitee Vas 
raised into be oal^ them 11$^, Inching tbe sUtn 
dl 574/.; and this latter suin was charged to 
and it was dien carried to a s^arate acooi^. It was 
ohje^|db^ the>deiendaDt*s,couns^i that-was 
adeanced by the partrers, and not by Garrett^om on his 
own individual account, and therefore that the arenhaat 
in the ikst count of the declaration was not sustained 


by the evidence. The Lord Chief Justice directed a 
nonsuit to ^entered, on the ground ^ot the action was 
brought in toe name of Garrett only, whereas the money 
was advMoed by Bodenham and Co. A rule nisi to set 
aside die nonsuit, mid for granting a new ^al, was ob- 
Inli)e4)in hut Easter teim, against which . 


:$erm and Tended were to have sdiewed cause; but 
the Court called iqion the 


Attorney Qentral and Campbell to support tha rule. 
Tfakty contended, that as it appeared by the letlaf of 
jEplaranlee th^ Garrett had consented to advancO ^ 
hsMfgftsji and that the guarantee was ^vai to hitU on ibe 
supposition that he was to make die advance ft was 
'dMTdbrt fidriy to ba ooileoted from tbe eiddenee dwt 

Bodenham 





tifl! ; 

to <?*&>»»» .Itl^'^’.l'e < 


mr» 

Itt 



MyrrClj. ‘My learned 

ia opinion t^at t^e nonciftit mis^lSght. Tho of 
the deiei|(iaiit k an ‘engagement on ibiiT part to be 
anshf(irabl»eto t1« p'binl&i' for ap advjyjpte of idtnobey 
to be made by him. It is addressed to die 
alone, and |akes no notice of his partners, the 
plaintiff had borrowed the money of his partners, and 
had then advanced it to Gibbons^ it veould have been 
competent for him to have maintained this action. 
But upon the evidence, the contrary appears to have 
been tli^ fact. If the plaintiff had borrowed 
money of his partners he would have been made debtor 
to them in the partnership account; but he was not. 
Gibbons was made their debtor in the book^ and the sum 
advanced was entered, ns an item in ihc lUicount whidi 
previously existed between them and Gibbons* Thai 
was abundant evidence to shew that the money was lent 
by the partnership, and not by the plaintiff; and there¬ 
fore I think that the declaration is not sustained by 
the prooi^ and that tlie nonsuit was right. 

Rule discharged. 


II h 


VoL. III. 
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1824. 


Gill against Cubitt and Others. 


Where a bill 
of exchange 
was stolen 
during the 
night, and 
taken to the 
office of a dis« 
count broker 
eorlj in the 
following 
morning by a 
person whose 
features were 


J^ECLARATION by tlit plaintL'F as indorsee of a 
bill of exchange, bearing date the 19th of August 

1823, drawn by one If. Eva'cd and accepted by the de¬ 
fendants. Plea, general issue, At the trial before 
Abbott C. J., at the London sittings after Hilary term 

1824, the plaintiff proved the liaiul-vvriting of the ac¬ 
ceptors, and indorser. The defendant then proved, 


known, but that on the 20th of Auirust a letter containing the bill 

whose name iwas 

unknown to the in question and two others, was inclosed in a parcel 

broker, and the , , 

latter being sa- and delivered at the (jrevn Man and Still coKcn-oWiCQ^ 


tisfied with tbc 
name of tbc 


and booked for Birmingham. 


'fhe parcel arrived at 


counte^dth^bill, Birmingham by the coach, but the letter containing 
according to jjjPg jjggjj opened, and the bills taken out of it. 

tice, without Qn the following day the drawer advertiseil the loss of 

making any ^ _ 

enquiry of the bills in two newspapers. The plaintiff, who was a 
the person who 

brought it; bill broker in London^ then proved by his nephew who 

an action on assisted liiiii ill ills business, that the bill was brouglit 

broke/against his office between the hours of nine and ten on the 
the^^*were coming of the 2lsl of Augmli by a person having a 
respectable appearance, and whose foalurcs were familiar 


verdict for the to the witness, but whose name was unknown to him. 
defendant if 

they thought He desired that the bill might be discounted for liini, 
tiiat the plaintiff * 

had taken tiie but the witiicss at first declined so to do, because the 

bill under cir- , ^ . n^, , 

cumstances acceptors were not kiiow'ii to him. Ihc iiersori who 

bav^wi^M*e ^^fouglit the bill then said, that a few days, before he 

^udent*and* brought other bills to the office, and that if eii- 

carefulman; quirv WES made, it would be found that the partiCsS 

found m the defendant, the Court refused to disturb tlic verdict. 


whose 
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m 

whose names were on this bill were highly respectable. 1824'. 

He then quitted the office and left the bill, and upon 

enquiry the witness was satisfied with the names of agairist 

CUBITT. 

the acceptors. The stranger returned after a lapse of 
two hours and indorsed the bill in the name of Charles 
Taylor^ and received the full value for it, the usual dis¬ 
count and a commission of two shillings being deducted. 

The witness did not enquire the name of the person who 
brought the bill, or •his address, or whether he brougli 
it on his own account or otherwise, or how he came by 
the bill. It was the practice in the plaintiff’s office not 
to make any enquiries about the drawer or other parties 
to a bill, provided the acceptor was good. Upon this 
eviilciice the Lord Chief .lustice told the jur\, that there 
were two questions for their consideration; first,.whether 
the plaintiff had given value for’thc bill, of which there 
could be no tloiibt; aiul, secondly, whether he took it 
nnder circumstances which ought to h.ive excited the 
suspicion of a jiriident and careful man. If they thought 
that he had taken the hill undor such circumstances, ilien, 
notwithstanding he luui given the full value for it, tliey 
oimht to find a vcadict fur the defendant. Then the 

rs 

Lord Chief Justice, after staling the evidence and com¬ 
menting upon ihe practice in the plaintiff’s office of 
discounting bills I'or any jiersons whose features were 
known to him, but whose names and abode were un¬ 
known, without .asking any questions; asked the jury what 
they w'ould think if a board were affixed over an office 
with this notice, “ Bills discounted for persons whose 
features are known, and no questions asked.” The jury 
having found a verdict ibr the defendants, a rule nisi 
for a new trial was obtained in Easter term last, upon 
the ground that the plaintiff h.aving paid a valuable 

II h 2 


con- 
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consideration for the bill, was entitled to recover its 
value; xmd, secondly, that the case had been put too 
strongly to the jury, when it was compared to the case 
of a public notice given by a broker that he would 
discount all bills without asking questions. 

Scarlett and Parke now shewed cause. Where a bill 
or note has been acquired by theft, and afterwards comes 
to the possession of a holder for valuable consideration, 
it is incumbent upon him when he brings an action, not 
only to shew that he paid that consideration, but also 
that he used due diligence to ascertain, before be took 
the bill or note, whether the party bringing it to him 
came by it honestly. Unless he does this he cannot be 
said to have taken it bonll fide, although he liiay have 
paid the full value for it. It is true, that in Lamon v. 
Weston {a). Lord Kenijon was of opinion, that it was 
sufiicient for a person who discounted such a bill, to 
shew that he paid value for it, but the propriety of that 
decision has always been doubted. If it is to be laid 

X 

down as a rule, that a party in possession of a stolen 
bill or note may obtain the value of it without being 
subjected to any enquiry, it will give a great facility to 
the disposal of property so acquired, and operate as an 
encouragement to fraud and theft. It is desirable that 
the rule laid down should have the ellect of preventing 
parties, who arc either guilty or cognizant of such fraud, 
from profiting by it. Then if that be the correct rule 
upon the subject, the Lord Chief Justice was well war¬ 
ranted in the daservations he made to the jury, and their 
verdict is supported by the evidence. The plaintiff 


1824. 


Gili; 

agabul 

Cvunr. 


(fl) 56. 


took 
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took the bill from a person whose features were known 
to him, but of whom he knew nothing else, an^ made 
no enquiry as to how he came by the bill; and it was 
in evidence that he always conducted his business in this 
mode. Surely that is like the case^ df a person giving 
a public notice, “ Bills discounted for pemons whose 
fcatiires are known, and no questions asked.” 


409 

1094. 


Gufc 

Cuintt* 


Gurney and F. Pollock, contra. A party who has paid 
the full value for a bill which has been lost or stolen, is 
entitled to recover tiie amount from the acceptor. The 
circulation of negotiable paper would be greatly im¬ 
peded if it were laid down as a rule, that a party dis¬ 
counting bill was bound to investigate the title of the 
person from whom he receives it.. In the case of Law- 
son V. Weston («), the plaintiffs, who were bankers, had 
discounted the bill in the usual course of their business 
for a person who brought it to their shop, but who was 
unknown to them. It was contended by the defendant, 
that although a persork might pay a bill, to which he was 
a party, to one who had come dishonestly by it, by 
reason of the personal liability attached to his name on 
the bill, a banker or any other should not discount a 
bill for a person unknown without using due diligence to 
enquire into the circumstances, as well respecting the 
bill as of the person who offered to discount it. But 
Lord Kenyon said, that to adopt the principle of the 
defence to the full extent stated, would be at once to 
paralize the circulation of all the paper in the country* 
and with it all its commerce. The circumstance of the 
bill having been lost, might have been material if they 


(o') i Esp. 5G. 

Hh 3 


could 
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00 

1824, could bring knowledge of that fact home to the plaintilFs. 

They might or might not htlvc seen the advertisement 
against and it wolild be going great length to say, that a banker 
was boun<l to make enquiry concerning every bill 
brought to him lo. discount, it would appl}' as well to 
a bill for 10/. as for 10,000/.” In that case, therefore, 
the very point now raised was made and overruleii by 
Lord Kciu/on, and although the bill was of the amount 
of 500/., the parties acquiesced in that decision. The 
jirinciple acted upon in that case had been previously 
adopted in Miller v. luicc {a), Gravt v. Vavglian (5), and 
Peacock V. Rhodes, (r) At all events, the case was put 
too strongly to the jury by my Lord Chief Justice. It 
was not like the case of a public notice, that all bills 
would be discounted .for persons whose features were 
known, and no questions wouhl be asked. That moile 
of putting it excited an undue prejudice against tlie 
plainti0i and the case ought lo be submitted to a second 

I 

Akbott C. J. If wc thought that, upon.jcconsider- 
ation of the evidence, another jTiry t»ught to come to a 
difTeront conclusion, we would sei»d the case tiown to 
another trial. But being of ojiinion, that the proper 
conclubion Ijas been drawn from the evidence, wc think 
that this rule ought to be; discharged. 1 agree with 
riic counsel for the jilainti/li that this case is hardly 
distinguishable from La'xson v. JVesfov. If there is 
any distinction it is, that in this case the plaintilT’s 
clerk said it was not usual with the plaiiitif!’ to ask any 
questions, or to make any enquiry if bills were brought 


(«) 1 £h>f. ICa. ((') 5 l.JOt. (r) JJovg.GlI. 


to 
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to them by persons whose features they supposed them¬ 
selves to be acquainted with, provided they wete satis¬ 
fied with the names of the acceptors. I cannot help 
thinking, tliat if Lord Kenyon had anticipated the con¬ 
sequences which liave followed from Uie rule laid down 
by him in Latcion v. Wesion, he would have paused be¬ 
fore Jie pronounced that decision. Since the decision 
of that case, the practice of robbing stage-coaches and 
other conveyances of^ securities of this kind, has been 
very considerable. I cannot forbear thinking, that that 
jn’uctice has I’eceived enctiuragement by the rule laid 
down in Imicsgu v. JVestou, by which a facility has been 
given to tlie disposal of stolen property of this descrip¬ 
tion. I should be sorry if I were to say any tiling, 
sitting in the scat of judgment, that either might have 
the efiect, or reasonably be supposed to have the 
efl'ect of inijicdiiig llie commerce of the country by pre¬ 
venting the due and easy circulation of paper. But I 
am decidedly of opinion, that no injury will be done to 
the interests of commerce, by a decision that the plain¬ 
tiff cannot recover in this action. It ajipears to me to 
be for the interest of commerce, tliat no person should 
take a security of tliis kind from another without using 
reasonable caution. If he take sucli security from a 
person wliom he knows, and whom he can find out, no 
complaint can be made of him. In that case he has 
done all any person could do. But if it is to be la\d 
down as the law of the land, that a person may take a 
security of this kind from a man of whom lie knows 
nothing, and of whom he makes no enquiry at all, it 
appears to me tliat such a decision would be more in¬ 
jurious to commerce than convenient for it, by reason 
of the encouragement it would affoid to the purloining, 
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1824» stealing, and defrauding persons of securities of this sort. 
The interest of commerce requires that bond ^de and 

againu real holders of bills, known to be such by those with 

CvaiTT. 

whom tliey are dealing, should have no difficulties 
thrown in their way in parting with them. But it is 
not for the interest of commerce that any individual 
should be enabled to dispose of bills or notes witljout 
being subject to enquiry. I think the sooner it is known 
that the case of La'o.'son v. Weston' is doubted, at least 
by this Court, the better. I wish doubts had been cast 
on that case at an earlier time. If that had been done, 
this plaintiff probably would not have suffered. Coming 
to tlie facts of this case, they are these, that the young 
man, acting according to the course which the plaintiff 
when he was present fpllowed, gave money for this bill 
to a person of whom, though he supposed he knew him, 
he really knew nothing. This is done at a very early 
hour, between nine and ten in the morning on the 
day after the bill was lost. I cannot help saying 
that that practice, in the plaintiff’s business of a bill 
broker, is a practice inconvenient for the reasoijs I have 
already given. It seems to me, that it is a great en¬ 
couragement to fraud, and it is the duty of the court to 
lay down such rules as will tend to prevent fraud and 
robber)’, and^ not give encouragement to them. For 
these reasons, notwithstanding all the unfeigned re- 
ve^’ence I feel for every thing that fell from Lord 
Kenyon, by whom Lawson v. Wcstofi was decided, I can¬ 
not think the view taken by that learnetl lord at that 
time was a colrect one; and that being so, I am of 
opinion that this rule ought to be discharged. 


Bayley 
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Bayley J. 1 agree that the way in which my Lord 
Chief Justice put this case'for the consideration of the 
jury, by asking what would be the case if a man were to 
put over his shop, “ Bills discounted for strangers, if 
they have good names on them, without any questions 
being asked,’* was a very strong way of putting the case 
for tbeir consideration. But I think it was no more 
'than the facts of this case warranted, and that he was 
putting as a general proposition, that which exactly 
squared with the particular facts of this cose. If a man 
commonly dealt in that way, (and it appeared to be the 
plaintifTs habit as a broker,) it would warrant such an 
adve**tisement as that which was described. If in general 
that was not the plaintiff’s course and habit, then in this 
particular instance he deviated frpm his general course. 
In this case a party goes to a shop between nine and ten 
in the morning to get a bill discounted, the clerk does 
not know his name; he thinks he knows his features; he 
does not know where he lives; he knows nothing at all 
about him. The bill,is left for two hours, and at the 
expiration of that time the party comes back again; and 
the clerk then has the opportunity of asking names, and 
whether he came on his own accc unt, or from any 
and what house. No question of that description is put 
to him. Under these circumstances, I think it was the 
duty of my Lord Chief Justice to put it to the consider¬ 
ation of the jury whether there was due caution used 
by that party in that particular instance. If there 
was not due caution used, the plaintiff has not dis¬ 
counted this bill in the usual and ordinary course of 
business, or in that way in which business properly and 
rightly conducted would have required. But it is said 

that 
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1824. that the question usually submitted lor the consider- 
' J ation of the jury in cases of this description, up to the 
against period oftime at whicli my Lonl Chief Justice’s direction 

CujilTT. _ ^ ^ 

was given, has been whether the bill was tahen bona 

fide, and whcthcF a valuable consideration was given 

for it. I admit that has been generally the case; 

but I consider it was jiarccl of the bona titles whether 

the plaintiff had asked all those questions which, in the 

( 

ordinary and proper manner in 'which trade is con¬ 
ducted, a parly ought to ask, I think from the manner 
in which my Lord Chief Justice presented this case to 
the consideration of the jury, he put it as being part 
, and parcel of the bona fidcs; and it has been so put in 
former cases. In the case of MiUrr v. liacc^ 1 Burr., 
Lord Mansfield says:,IIcre an innkeeper took the 
note bona fide in his business from a poi son who made 
the appearance of a gentleman. Here is no pretence or 
suspicion of collusion with the robber. For this matter 
was strictly inquired and examined into at the trial; 
and is so stated in the case that hy took it for a full and 
valuable consideration, in (he 7i.viol com sc oj' business. 
Indeed if there had been any collusion, or any circum¬ 
stance of unfair de:.Iing, the case had been much other¬ 
wise.” Now, the question which iny J.ord Chief 
.Tusticc has put to the consideration of the jury, whether 
a })arty uses due caution or not, is, in other words, 
]>iitting to them, whether lie took it in the usual course ^ 
of business; for the course of business must require, in 
the usual and ordinary manner of conducting it, a 
proper and reasonable degree of caution necessary to 
preserve the interest of trade. The next case, in order 
of time, is Grant v. Vaughan. Mr. Justice WilmoLl there 

says: 
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says: “ The note appears to have been taken by him 
fairly and bont'i fide in the mirse of trader and evfin with 
the greatest caution. He made inquiry about it, and 
then gave the change for it; and there is not the least 
imputation or pretence of suspicion^ that he had any 
notice of its being a lost note.” That learned judge did 
not epnsider the question of bona fidcs to be merely 
whether llie note was taken by a party without having 
any real suspicion in his own mind, but whether he 
had taken it in the usual course of trade, and with 
caution. In Pcacoc/c v. Jihodcs^ a shopkeeper at Scar¬ 
borough look from a pcrlect stranger a !)iU of exchange. 
The latter bouglit certain goods in the way of the 
plain tiff’s trade. Lord says: “ Tlie question 

of 7nnla fiih's was for the consideration of the jury. Tlie 
circinnstance that the buyei’s and the drawers were 
strangers to the plaintiflfj and that he took the bill for 
goods on which he had a jirofit, were grounds of sus- 
j)icion very fit for their consideration. But they have 
considered tliem, and ^have found it w’as received in the 
course of IradCi and therelbre tlie case is clear.” Then 
if in that case those were questions fit for the consider¬ 
ation of a jury, as part and jiarcel of the question of 
bona tides, is it not also a fit and jiropcr question for 
their consideration, (wdien the point to be decided is 
whether a man has acted bona fide or not,) whether he 
j^ias incjuired with that degree of caution which, in ihp 
ordinary course of trade, a prudent trader ought to use. 
That was the question propounded by my Lord Chief 
Justice in his direction to the jury; alad they have 
exercised tlieir judgment on it. 1 think the question 
was a fit question for their decision, and I think their 

decision 
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dedsbn was one ^ith which we are not at liberty to 
quarrel. On the contrary^' it appears to me to be 
material for the interests of trade, to lay down as a rule 
that a party cannot in law be considered to act honk 
fide, or with due* caution and due diligence, if he takes 
a bill of exchange from a person whose features alone 
he knows, without knowing what his name is, 'lyhere 
he lives, or whether he is a person with whom he has 

t 

been in the habit of trading. If we were to say that 
in this instance there had been due caution, it would 
certainly be giving a great facility to the disposal of 
bills of exchange which have been lost or stolen, by 
persons ^lo have found or dishonestly obtained them. 
For these reasons it appears to me that niy Lord Chief 
Justice took the right view of this case; that it was 
consistent with the doctrine laid down in former cases; 
and that the decision of the jury was warranted by the 
evidence. 


Holroyd J. I tliink the rule was correctly laid 
down to the jury by my Lord Chief Justice,* and that 
there is no ground for granting a new trial. A party 
who discounts a bill which has been stolen is bound to 
shew, not only that a good consideration was really and 
bona fide given for the bill (although that of itself would 
tend to the establi^iing of the other point requisite for 
him to shew), but he must also make it appear to thef 
satisfaction of a jury that he actually took it bona fide. 
If he takes it with a view to profit arising from interest 
or commission', under circumstances afibrding reason¬ 
able ground of suspicion, without inquiring whether 
the party of whmn he takes it came by it honestly 


or 
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or noti or if he takes it merely because it is drawn 
upon a good abceptor, then he takes it at a lisk (or 
what ought, in the contemplation of' a reasonable man, 
to be a risk), whether the bill be stolen or not: be 
takes it at his peril. I cannot agree with the doctrine 
laid down in Lamon v. Weston. The question whether 
a bill or note has been taken bona fide involves in 
it the question whether it has been taken with due 
caution. It is a quoiftion of fact for the jury, under 
all the circumstances of the case, whether a bill has 
been taken bona fide or not; and whether due and 
reasonable caution has been used by the person taking 
it. And if a bill be drawn upon parties of respect¬ 
ability capable of answering it^ and another person 
discounts it merely because the acceptmice is good, 
without using due caution, and without inquiring how 
the holder came by it, 1 think tliat the law will not, 
under such circumstances, assist tlie parties so taking 
the bill, in recovering the money. If the bill be taken 
without using due means to ascertain tliat it has been 
honestly come by, the* party, so taking on himself the 
risk for gain, must take the consequence if it should turn 
out that it was not honestly acquired by the person of 
whom he received it Here the person in possession of 
the bill was a perfect stranger to the plaintiff, and he 
discounted it, and made no inquiry of wHom the bill 
had been obtained, or to whom he was to apply if the bill 
should not be taken up by the acceptor. I think those 
circumstances, tend strongly to shew that the party who 
discounted the bill did not choose to make inquiry, but 
supposing the questions might not be satisfacbu’ily 
answered, rather than refuse to take the bill, took the 
rbk in order to get die profit arising from ccnnmission 

and 
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and interest. I am thereibre of opinion that the (^rection 
of my, Lord Chief Justice to the jury was correct in 
point of law, that they have drawn the proper con¬ 
clusion, and that there is no ground for granting a new 
trial. 

t 

' Rule discharged. 


Hamerton agahist Stead 


Tenant from 
year to year 
entered into an 
agreement^ 
(luring a cur> 
rent year, for 
a lease to be 
granted to him 
and A, li .; 
and from that 
time A. It. 
entered, and 
occupied jointly 
with him: 
Held, that by 
this agreement 
and the joint 
occupation 
under it, the 
former tenancy 
was determined, 
although the 
lease contract¬ 
ed for was 
never granted. 


''J^RESPASS for breaking and entering a mill, dwell¬ 
ing-house, and close of plaiiitiif, ejecting him there¬ 
from, aSd keeping him out of possession for a long space 
of time. Plea, liberum tenemetitum. Replication, that 
before the said time when. See., to wit, on, &.C., defendant 
demised the premises to plaintiff, as tenant from year to 
year, by virtue of which demise plaintiff entered, and 
was possessed of the premises, and continued so pos¬ 
sessed until and at the said time when, &c. Rejoinder, 
that after the making of the said demise in the replica- 
lion mentioned, and before the said time when, &c., the 
said tenancy, and the estate and interest of the plaintiff 
in the demised premises, in which, &c., wholly ended 
and determined. Surrejoinder, that the tenancy, &c., 
did not end and determine in manner and form alleged 
in the rejoinder. At the trial before Garraw B. at tlie. 
Ilast Spring assizes for Salop, it appeared that on the 1st 
of Map 1810, the premises in question were demised by 
the defendan] to the plaintiff, as tenant from year to year, 
and he continued so to hold them until the 25th of 
September 1815, when notice was given to him to quit on 
the 1st of Map then next. On the 10th of October 1815, 

by 
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by an agreement in writing, made between the defendant 
of the one part, and the plamtiff and one Moore st? the 
other part, defendant agreed to iet and demise unto 
plaintiff and Moore the premises in question, to hold 
them unto plaintiff and Moore from the Jst of November 
then next, for seven years thence next ensuing, at a 
yearly rent of 159/^ payable half yearly on the 1st of 
May jmd 1st of November. Plaintiff’and Moore thereby 
agreed to pay the rent .And all taxes, except the land¬ 
lord’s property tax; and defendant agreed to put all the 
premises in tenantable repair as soon as conveniency 
would permit. And the plaintiff* and Moore further 
agreed to keep the premises in repair, and leave them 
so at the end of the term; and lastly, it was further 
agreed that a lease should be forthwith drawn, in which 
the usual covenants were to be inserted, and particularly 
that the lessees should not let, set, or assign the pre¬ 
mises, or any part thereof, without the lessor’s consent 
in writing. The lessees took possession under this 
agreement, and Moore continued to occupy the premises 
jointly with Hamerton until April 181C, and then quitted. 
In June the same year, defendant not being able to get 
any rent, a negociation was entered into respecting the 
surrender of the premises, but th’at proved fruitless; and 
defendant having obtained the keys, took and retained 
possession of the mill and other premises. For the de- 
. fendant, it was objected that the new agreement in Octo¬ 
ber 1816 was a lease, and put an end to the original 
tenancy of the plaintiff; or, at all events, if it was only 
an agreement for a lease, yet that the agijpement, toge¬ 
ther with the fact of Moorc^s having been let into pos¬ 
session by virtue of it, as a joint occupier with the 
plaintiff^ worked a surrender in law of the old tenancy. 

The 
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1824. The leaned Judge resared the point} end a wdict 
„ baviDF been found for the plamtiif, a rule nisi to enter 

HAMirMaN **' ^ . 

ajpoim a nonsuit was obtained in Easter term; and now 

, 4*idd», ■ //, 

. ' 

’ V > 

liK E^ Tamitom *^ewed cause* The issue on the 

. ' • i 

pleadings cerUdnly was, whether the tenancy of the 
{daind^ had or had not deternuned at the time when 
the alleged trespass was committed. There was no 
actual surrender of his interest, nor was there ^ sur¬ 
render in law. The instrument dated on the 10th of 

r 

October 1815 was not a lease, but merely an executory 
agreement for a l^e, and a subsisting tenancy is not 
put an end to by such an agreement for a new tenanc)', 
Boe V. Arehhkhop ^ York, (a) It is unnecessary to state 
particularly the various coses on this point, such as Good- 
titie V. Way{b), Doe v. Clare {c\ Tempest v. Rawlings (ji)^ 
Roe V. Ashbumer{e\ Doe v. Smith {/), and Dtmk v. 
Hunter {g)f the principle resulting from them is, tliat 
where an agreement to let is entered into, but it appeal’s 
to have been the intent of the parties that something 
farther should be done to insure* the interests of either 
party, such an instrument is not a present lease, but a 
mere contract for a lease to be granted in future. Here, 
it is plfun that the lessor intex^d to reserve a right 
of re-en^ if the tenants assigned without leave in 
writing; but the instrument before the Court would 
not give that right. The lease was, moreover, to con- » 
tain the usual covenants, and they are inserted in 
the agreement. 

(a) 6 Ma$t, B6. (b) 1 T. B, 735. 

(c) ST.B.739. (d) IS Easlf 18, 

(e) 5 T. k. 163. (/) 6 Ea$t, 530. 

Cf) 5^4^.322. 
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CamjiheU (with whom was Oldnall Itussell), contrk. 1824. 
The old tenancy of the plaintiff had determinecfby sur- 
render before the time when the alleged tfespass was 
committed. If the instrument executed oh the 10th of 
October 1816 be a lease, then there js Ino doubt that the 
acceptance of it amounted to a surrender of the plain¬ 
tiff’s., former interest. Now, by that instrument a 
present interest passed, or at all events an interest from 
the 1st of November following, and wherever an in¬ 
strument gives a right to the possession and profits of 
land it is a lease. It is said that it does not contain the 
usual covenants, but the agreement to pay rent and 
taxes and to repair, are the usual covenants in such 
leases. The clause at the end respecting the making 
of a lease, does not prevent tha original instrument from 
opej’ating as a lease if such was the intent of the parties. 

IBaijleii/ J. It contains a stipulation, that the defendant 
should put the premises in repair as soon as convenience 
would allow, might it not have been a sufficient ground 
for afterwards refusing to accept the lease, that the 
premises had not been repaired ?] Then supposing it 
to be only an agreement for a lease, yet the effect of that, 
coupled with the fact of possession having been taken 
by Moore together with the plaintiff, was to determine 
the former tenancy and operate as a surrender. (He 
was then stopped by the Court.) 

Abbott C. J. In Itoe v. The Archbishop of Yorh, the 
occupation by virtue of the new lease took place under 
a mistaken idea, that it was a good and valid lease; and 
when that w’as discovered to be void, the Court very 
properly held that it should not operate as a surrender 
VoL. 111. II of 
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I8Si* of the former lease. Here, there is nothing to shew 
KT-i-.-i- defendant refused t© crant such a lease as was 

IftMiaiitQK ° 

H9mt eontracted for; and we find, in fact, that a new contract 
was made to let the premises to two persons instead of 
one, and that both entered and occupied. The lessor 
might then have sued both for the rent, although no dis¬ 
tress could have been made. It frequently happens, that 
persons enter and occupy at a rent to be fixed in future. 
In such cases no distress can be' made, but an action 
may be brought for the rent on a quantum valebat. It 
seems to me, therefore, that in the present case the old 
tenancy was determined, and a new joint tenancy by the 
plaintiff and Moore created by that which was done under 
the agreement with the plaintiff’s concurrence. 

Bayley J. It is clear since the passing of the statute 
of frauds, that a subsisting term cannot be surrendered 
unless by writing or by operation of law. But if a sole 
tenant agrees to occupy, and does occupy jointly with 
another, that puts an end to the former sole tenancy. 
The case of Roe v. The Archbuhofp (f YorJ: does not 
apply to this case, for here the agreement connected 
witli the joint occupation by Moore and the plaintifij 
made them both tenants and therefore operated as a sur¬ 
render of the separate tenancy of the latter. 

, Holroyd J. I think that an agreement for a fresh 
lease would not put an end to a former tenancy, unless 
a new tenancy were actually created. But taking the 
document in ^question not to amount to a lease, yet the 
entry and holding by Moore and the plaintifi’ together 
under it» created a new tenancy either firom year to 

year 
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year or at will; and that, according to MelUm v. May (a), 
would terminate the old holding. Perhapsy^ntil a 
lease was executed, it might not be considered that the 
two held at the rent mentioned in the agreement, but 
still it might be a holding under the agreement. For, 
as was said by my Lord Chief Justice, there might 
be an occupation on a quantum valebat until the 
execution of the lease, and although no distress for rent 
could be made, yet jhll a tenancy would exist. For 
these reasons it appears to me, tliat the sole tenancy of 
the plaintid* had terminated, and that a nonsuit must be 
entered. 

Littledale J. I am of opinion that the former 
tenancy of the plaintiff’ was put an end to by the agree- 
ment for a new lease, and the occupation by Moore and 
the plaintiff’ jointly in pursuance of that agreement. It 
is unnecessary to say, whether the instrument in question 
is or is not a lease, for where parties enter under a mere 
agreement for a future lease they are tenants at will; 
and if rent is paid under the agreement, they become 
tenants from year to year, determinable on the exe¬ 
cution of the lease contracted for, that being the primary 
contract. But if no rent is paid, still before the exe¬ 
cution of a lease tlie relation of landlord and tenant 
exists, the parties having entered with a view to a lease 
and not a purchase. I tlierefore concur in thinking 
that a nonsuit must be entered. 

Rule absolute. 

\ 
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1824-. 


Satuniaj,, The KiNG a^atust The Inhabitants of Great 

A’bi«micr20th. . , ^ 

WiGSTON*m the County ot Leicester. 


An infant 
bound himself 
apprentice for 
seven years, 
and served 
Uiree of them; 
having: then 
quarrelled with 
his master, the 
latter offered to 
sell him tlie re¬ 
mainder of his 
time for Bd. 


BY order dated the 3d day of February 1823,. Johi 
Stam/arii his wife Mary, and their child Olive, were 
directed to be removed from the ‘ parish of Saint Mar¬ 
garet, in the borough of Leicester', to the parish of 
Gi'eat Wigston in Leicestershire. On appeal the sessions 
confirmed the order, subject to the opinion of this court 
on the following case. The pauper, wlicii he was eleven 


The infant paid years of age, was bouiid apprentice to John Hmiherston, 
the money, and .in 

went away and of the parish of Great Wigston, for the term of seven 
to another years. The indenture was executed by the master, the 


lurishf^Hcld, Pauper, and John Bullivant, the grandfather of the 
l^*^noVower* ps'uper, the pauper’s father being a soldier abroad. 'J'he 


to dissolve the 
first apprentice¬ 
ship ; die se¬ 
cond binding 
was therefore 
Invalid, and no 
settlement 
could be gained 
by service 
under it. 


grandfather paid a premium of 7/. to Hnmbcrston. The 
pauper served Humberston under this indenture for 

I 

between three and four years at JL^^s/oWj^wheu some 
disagreement taking place between them, Iltimbersion 
agreed to sell the pauper the remainder of his time for Gd. 
The pauper accordingly paid Humberston the 6^/., and 


left him on the same day. The indenture had never 
been in the possession of any of the parties, but had 
^been kept for all the parties, by the person who pre¬ 
pared it, and no apjdication was made for it to be 


delivered up. The grandfather was not a party to the 
agreement fdr parting entered into between the pauper 
and his master, and was not even privy to it. A few 
days after the pauper left Humberston he bound himself 


apprentice to Thomas Waine, of the parish of Saint 


Mary, 
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in the borough of Leicesierf for seven years, and 
served him under the indenture for live and 

resided during the whole of that time in that parish. 

Phillq^ps and Humfrey in support of the order of 
sessions. The second binding was bad, for there was 
no legal termination of the first apprenticeship. It was 
by deed and could ncjjt be dissolved by parol, Hex v. 
Bam. {a) Rex v. Siceffington, (6) One of the parties to 
the binding, viz. the grandfather, was not a party even 
to the parol agreement to dissolve it. Rex v. Audrey (c) 
shews that all must join. The dissolution was by an 
infant, who is incapable of making a bargain to his 
prejudice. Here the dissolution must be taken to have 
been prejudicial to him ; the case*is therefore very dif¬ 
ferent from Rex v. Mounfsorrtl. {d) The second bind¬ 
ing being invalid, the pauper could not gain a settle¬ 
ment by the service under it, and was properly removed 
to the place where he served under the first binding. 


1824. 


The Kiko 
agahut 
The Inhabit, 
ants of 
'WiasTOa. 


Marriott and Sinums contra. Rex v. Mauntsorril is 
directly in point. There the dissolution was by parol, and 
by an infant apprentice. Rex v. Skeffuigtoti was decided 
on the ground that the binding was originally invalid, 
and no agreement was there made for the dissolution of 
the apprenticeship. Rex v. Austrey was the case of a 
parish apprentice who w'as no party to the deed, it was' 
therefore clear that he had no power to dissolve the 
contract. The grandfather here had no ri^ht to inter¬ 
fere, the father of the apprentice being alive. 


(6) 5 582. 

(d) 3M.4;S.491. 


(a) 4 M. 4’ S. 385. 
{c) B7irr.S.C.441. 


1 i 


AbBOI'T 



m 

hw Kim 
ogatnU 
Thi Inluditt> 

■nttof 

Wionvir* 


CASES IN MICHAELMAS TERM 

A^ott C. J. 1 am of opinion that the order of 
sessions\^ right. It is a general rule of law that an 
in&nt cannot do any act to bind himself unless it be 
manifestly for his benefit. Binding himself an appren- 
tice has been considered such an act, and therefore it 
has been held that an infant is competent to make such 
a contract If then it is for the benefit of the inlhiit to 
bind himself an apprentice, it( is impossible to say 
generally, that it is for his benefit to dissolve such a 
connexion; such a position involves a contradiction. 
That being the general rule, we must inquire whether in 
the particular instance it is for the advantage of the 
infant to dissolve his apprenticeship. In the case of 
Bex V. Mountsart'el, the master had absconded, and the 
infant could no longer derive instruction or support 
from him. Under those circumstances the Court thought 
that the dissolution of the relation of master and ap« 
ptentice was beneficial to the latter, for unless that had 
been done the apprentice must have remained unem¬ 
ployed and uninstructed. Here no facts arc stated 
ivhence we can infer that it was for the infant’s benefit 
to put an end to the appi’enticesfiip; this case therefore 
falls within the general inle, and the first binding not 
being dissolved, the second was necessarily invalid, and 
the service •under it could not confer a settlement. 


‘ Baylev J. The decision of the court of quarter 
sessions upon this point was perfectly correct. The 
only error that they have committed was in sending for 
our opinion a case upon which no reasonable doubt 
could be entertained. 

Holroyd j. concurred. 


Order of sessions confirmed. 
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The King against The Inhabitants of Lutteii- satu 

• JfmemSer S0tb. 

WORTH. 


IJPjON an appeal against an order of two justices for Where a pw^ 
the removal of ^ary Hickley^ wife of WiUiam oSei« f^the*** 
Hickkyi a soldier, and their son Francis^ aged six Jl^f^ordtog 
months, from the parish of Lutterworth to the parish of 
Hmicote, both in the county of Leicester, the sessions s^ g.s.c.ss., 

and a guardian 

quashed the order, subject to the opinion of this court l»«s been ap- 

^ J I pointed, the 

on the following case: WiUiam Hickley, a poor child of churchwardena 

ovcrsccf s 

the parish of Broughton Astley, was bound apprentice by may neverthe- 

the churchwardens and overseers, of that parish, with 

consent of two magistrates, by indenture dated 19th Jo- 

nuary 1807, to Benjamin Elliott, of Iluncotei and he **** 

served him in Huncote under that indenture for the should aign the 

indentures. 

term of his apprenticeship. At the time when the pauper 
was bound out the parish of Broughton Astley formed 
part of the incorporation of the house of industiy at 
Ullesthorpe, in the said county, under the provisions of 
Uie 22 G. 3. c. 8S. George Lakin was appointed guardian 
of the poor of Broughton Astley at Easter 1803, by two 
magistrates. That appointment is in existence; but 
though George Lakin continued to act as guardian for 
Broughton Astley for several years afterwards, and was* 
acting ill that capacity at the time the boy was bound 
out, he was not made a party to the indaiture, nor can 
any subsequent appointment be found. 


Marriott and Simons, in support of the order of 
sessions. The indenture of apprenUceship in this ease 

I i 4 was 
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was invalid for want of tlie signature of the guardian of 
the poorX That signature ife made necessary by the 
22 G. 3. c. »3. By the seventh section of that act every 
guardian of the poor is invested with all the powers 
and authorities giv^n to overseers of the poor by any 
other act or acts of parliament, and slrall to all intents 
and purposes, except with regard to the making*.and 
collecting of rates, be an overseer of the poor for the 
parish or township for which he sliall be so appointed 
guardian.” After pointing out cerUiin acts to be done 
by tiic guardian, that section proceeds to enact, that in 
all cases where such guardian of the poor shall be 
appointed as aforesaid, neither the churchwardens or 
overseers of the poor shall interfere or intermeddle in 
the care and management of the j)oor.” In this parish 
a guardian had been appointed in 1803, and as he con¬ 
tinued to act as such, it must be presumed that he 
was regularly re-appointed down to the time when 
the }>auper was bound; it was not therefore compe¬ 
tent to the ohurchwardens and overseers to interfere, 
and bind the pauper as an apprentice. Th© 20 G. 3. 
c. 36. is to be kept in view in deciding this case. It 
enacts “ that where guardians of the jjoor are appointed, 
persons to whom any poor children are bound ap¬ 
prentices shall receive them according to the indentures 
to be executed by the directors and acting guardians of 
die poor lor the binding of such poor children, in like 
manner as persons are now obliged by the lawsjn being 
to receive and provide for poor children appointed to be 
bound apprentices by churchwardens and overseers of 
the poor, with the assent of two justices.” The thirtieth 
section of the 22 G.3. c.HS. provides for tlie support of 
poor children until they are of sufficient age to be bound 


appren- 
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apprentices, and enacts that when they arrive at such 
age, they shall be so placed out at the expen^' of the 
parish to which they belong, “ according to tne laws in 
being.” Now the 28 G.3. c. 36. was a law then in being, 
made for the purpose of compelling persons to receive 
apprentices bound out by guardians of the poor ;r,£pid 
that provides fur binding by the guardians, and nol! 
the overseers. 


1824. 


The Kiva 
againH 
The Inhabit, 
ants of 

LmTERWOETH. 


Phillipps and Humfrey contra. It does not distinctly 
appear by the case that there was a guardian of the poor 
appointed lor the parish to which the pauper belonged 
at the time of the binding. That should have been 
made quite clear, as this is an attempt to defeat a settle¬ 
ment. But even supposing that diere was a guardian, 
still he was not the proper jierson, or, at all events, 
not the only person capable of binding poor children 
apprentices. There is not any clause in the 22 G. 3. 
c, 83. making it necessary for the guardian to sign 
the indentures. That statute points out several things 
which the guardians must do, but does not specify the 
binding of apprentices. It is true that the seventh 
section gives them all the powers which belong to over¬ 
seers of the poor; that may enable them to bind ap¬ 
prentices, but does not take away the jurisdiction of the 
overseers. The latter part of the section which says 
that the churchwardens aiul overseers shall not interfere • 
where there are guardians, applies only to the “ care 
and management of the poor,” and not to binding ap¬ 
prentices. If any doubt existed as to tin? meaning of 
that section, it would be removed by section 30., w'hich 
says that where guardians are appointed they shall pro¬ 
vide for poor children until they arrive at a suflicient 
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1824. age to be put into service; and that then they ^all be 

The Kino ^ the laws in beingnot “ ac« 

cording toHliis act.” The 43 JSUz. c. 2. was the law in 

Th« Inhabit- 

ants of being relating to and, except in some particular casea» 
relating the binding of apprentices; and the pauper 
was bound according to that law; it was therefore a 
valid binding, and he gained a settlement by the service 
under it. 

Abbott C. J. I am of opinion that the binding 
stated in this case was a valid binding, and that the 
pauper, by serving under it, gained a settlement in 
Huncote, The seventh section of the 22 G. 3. c. 83. is 
calculated to raise a doubt upon the point, for it excludes 
the interference of the churchwardens and overseers in 
the care and management of the poor where guardians 
are appointed. If there were nothing else in the act 
to guide us, it might be difficult to say that they could 
interfere in binding parish apprentices. But in subse> 
quent parts of that statute various powers are expressly 
given to guardians of the poor, and by the« ihirtieih 
section tliey are authorised to provide for poor children 
until they arrive at a proper age to be placed out, 
when they are to be bound out according to the laws 
then existing. One of these laws was the 43 Eliz» c, 2., 
directing tliat parish apprentices shall be bound out by 
the churchwardens and overseers of the poor. And it 
is better that a binding should take place by several 
churchwardens and overseers, than by a single guardian 
of the poor. ^ 

Bayley and Holroyo Js. c(»icurred. 

Order of sessions quashed. 
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Keene against Deeble. 


liffwlay, 
Noveniier 22d. 


A SSUMPSIT hr goods sold and delivered. The 

jLX. ° ^ j • J I **‘*“®”* 

defendant was held to bail for 281 ., and paid 21 , arrested and 
^ -1 /. • 1 1 1 /* holden to spe- 

into Court. The cau^ was entered for trial, but before ciai bail for 

it was called on, the cause and all matters in difference l^^Vnto 

were referred to a barrister, with power to examine the 

parties, and call for books, &c. The costs of the cause 

and reference to abide the event. The arbitrator awarded nil matters in 

dinerence were 

to the plaintiff 1/. 19s. in addition to the 21 . paid into refewedtoan 

arbitrator, who 

court. A rule was afterwards obtained to tax the costs bad power to 
for the defendant under the 43 G.>3. c, 46* s. 3. p^K,^and 

call for books, 
&c., and it was 

Bolland shewed cause. The defendant having paid “ij***® 

money into Court, cannot claim the benefit of that sta- ^ide the event, 
J ^ the aibitrator 

tute, Btdler v. Bnmn (a), Davev v. Menton (6). The having awarded 

to the plaintiff 

money must be recovered by verdict, or at all ev«its the sum of 

_ , _ . , 1 ■ t 19*'* a mo- 

by judgment of the Court, in order to bring the case tion was made 

within the statute. Besides, this was not a reference Sefendanfhis 

of the cause alone, but of all matters in difference, thu^ww 

and the costs were to abide the event; that is the legal 

event of the award, not the event of a subsequent ap- fs* 

f. 3., and that 
the defendant 
was notentitlid 
to costs. 


plication to this Court. 


Crowder, contr^. In Butler v. Brown and Davey v. 
Benton, the plaintiff took out the money which had been 
paid into Court, and so the cause ended. It has never 
been decided, that a defendant by paying money into 


(a) lB.4B.se. 


(h) 2 B. 4 c. in. 


Court 
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Deebi-k. 


Court loses the benefit of the 43 G. 3. c. 46. s. 3., unless 
the plaind;fr consents to accept it and put an end to the 
suit. Noi* does it make any difference that the cause 
was referred, Neal v. Porter (a), Burfis v. Palmer, (b) 
{Bayleif J. In tlioi^ cases a verdict was taken, upon 
which judgment was afterwards entered, the money was 
therefore recovered in the action.] In JRjobinse»n v. 
Elsam (c)j there was merely a reference to the master, 
and no verdict or judgment. In Pa^nc v. Acton {tl)i 
the verdict was taken subject to a reference, and there 
Dallas C. J. refused a rule, to tax the defendant’s costs, 
on the merits, and not on the ground that it could not 
be done after a reference. 

Abboit C. j. Upon an attentive perusal of tlic act 
in question, 1 am of opinion that this case docs not come 
within its meaninef. It is manifest that the legislature 
contemplated a recovery by verdict, wljereupon judg¬ 
ment should afterwards be entered. The words are, 
“ in all actions to be brought ii? England or hrland 
wherein the defendant shall be arrested and* held to 
special bail, and wherein the plaintiff shall not recover 
the amount of the sum for which the defendant in such 
actions shall have been so arj-ested and held to special 
bail, such defendants shall be entitled to costs of suit, to 
be taxed according to the custom of the Court, provided 
k shall ap})ear to the satisfaction of the Court that the 
arrest was without reasonable or probable cause.” In all 
the cases cited for tlie defendant where costs were given 
to the defendant after the cause had been referred, the 
awards were made under references at Nisi Prius; in each 

(i) TiVf/’s Pr. 101S. 

{(1) 1 li. B. 278. 


(a) TiM'sPr. 1018. sixlli edit, 
(cj A. G6I. 


of 
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of them a verdict was taken, and then the arbitrator was 
merely substituted for the jury, in fixing the amount for 
which judgment was to be entered. Itobinso^ v. Elsam 
was not a case of that description, it was an action by an 
attorney suing for the amount of his biH, and the Court 
ordered it to be referred to the master by virtue of a power 
vested in them, which is very different from a reference 
by consent of the parties. In the present case the cause 
was stopped in its progress, by an agreement to refer 
all matters in dillerence, and it was made a part of the 
rule that the costs shoulii abide the event of the award. 
I am of opinion, that money awarded on such a refer¬ 
ence is not money recovered within the meaning of the 
act, and that this rule must be discharged. 
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Bayley J. I think that the money awarded in this 
case cannot be considered as money recovered in the 
action. It was awarded upon a reference of the action 
and all matters in difference. The parties might have 
made a special provision for the costs, but by the rule 
they agreed that they should abide the event of the 
award. 


IIoLROYD J. concurred. 

Littledale j. I think that the word recovered as 
used in this statute bears the technical legal sense, re-, 
covered by the consideration and judgment of the Court. 
This is made plain by the subsequent part of the clause, 
for after providing for the taxation of col^, it goes on 
to direct how execution shall issue. “ And the plaintiff 
shall, upon such rule or order being made as aforesaid, 
be disabled from taking out any execution for the sum 

recovered 
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recovered in «iy such action, unless the same shall 
exceed,*'and then in such sum only as the same shall 
exceed, amount of the taxed costs of the defendant 
in such aetkm.^* I am not prepared to say, that a sum 
recovered by judgment entered up in pursuance of a 
reference after verdict is not within the act. But here, 
the cause was referred before it came on for trial. Not 
only the cause, but all matters in difference were re¬ 
ferred, and the arbitrator had *power to examine the 
parties and call for their books. Not only were dif¬ 
ferent meters put under investigation, but a different 
mode of proceeding was allowed, and different media 
of proof were rendered admissible by such an agree¬ 
ment. At the trial the defendant’s evidence could not 

have been received; before the arbitrator it was admis- 

*• 

sible^ and might possibly operate to reduce the plaintiff’s 

damages. When, therefore, parties by their agreement 

take a cause out of the ordinary course of investigation, 

1 think that they take it out of the operation of the 

statute. It was further agreed that the costs should 

« 

abide the event; that, as it appears to me, ipeans the 
legal event, following in ordinary cases without the 
interposition of the Court. But it is not necessary to 
give any decided opinion as to that; upon the other 

grounds I am satisfied that this rule ought to be dis- 

# 

charged. 

Rule discharged. 
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Lang and Others against Anderdok.' 


Mondat/, 
Novemb^ 22d. 


^SSIJMPSIT on a policy of assurance, on goods by 

ship or ships at and from Demerara to LondoUt ffomDmenra 
^ to Lmdon in 

warranted to sml from Demerara on or before the 1st of “«■ ship* 

warranted to 

August 1823. Flea, nNn-assumpsit. At the trial before sail from j)e- 

.. rr-t TOCTWO on or 

Abbott C. J., at the I/mdon sittings after last Hilary term, before the 1st 
the following facts were given in evidence. Goods covered 
by the policy were loaded on board the snow /m, burthen ^^b^ge"fhe 
200 tons, in the river at Demerara^ opposite the town. 

’ » r r cargi^ in the 

Vessels of the size of the Iris always take in their cargoes of Ifeme- 

■' ° r.'ira; but there 

near the same place, and clear out there. The mouth is a shoal off 

, j the coast about 

of the river is about two miles below the town, and there ten miles out 

is a shoal which commences about three miles further larg^si^ps 

out, and extends for six miles. Large vessels take chw^^and'take 

in part of their cargo in the river, then go to the out- carjS°on*^Le 

side of the shoal, and complete their loading. Their 

papers are in the meaii time left at the custom-house, covered by the 
* ^ ... policy were 

and are delivered to them when their loading is com* laden on board 

_ Q sihaII visssgI 

pleted, if no irregularity appears. The Iris having that completed 
completed her cargo, and obtained clearances, the cap- ^erW^and 
tain, on the 1st August, unmoored, and sailed down 
beyond the mouth of the river; the tide being low he 
then anchored, and did not cross the shoal until the 3d ciewance, srt 

tSftil) procGGuod 

of August, when the pilot was discharged. On the 8th down the river, 

and about two 

of the same month the vessel and cargo were lost by miles out to 
perils of the sea. It was contended for tile defendant, anchored, the 
that the warranty “ to sail from” Demerara was the same on ^Tsd^rf’ 

August he 

crossed the shoal, and on the 8th the vessel was lost by pails of die sea: Held, that the 
vessel sailed from Demerara on the 1st of August within the meaning of the policy, and 
that the warranty was thereby satisfied. 
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as to depart,** and that this warranty was not satisfied 
by merely dropping down the river. That the vessel did 
not quit Demerara until tlie 3d of Augitst, when she 
passed the shoal where larger ships complete their car¬ 
goes. The Lord Chief Justice left it to the jury to say 
whether the vessel did sail from Hemerara on the 1st of 
August, and they found for the plaintiff's. In^Eastir 
term a rule nisi for a new trial was obtained, and on a 
former day in this term 

The Attonuy-General, Gurnet^, and Kaye shewed 
cause. TJie only question in this case is, whether the 
ship sailed within the time limited by the policy. If the 
warranty had been “ to sail,” omitting “ from JJemc- 
rara,^* it would certainly have been satisfied; for, in 
order to satisfy such a warranty, it is sufficient if there 
is a bona fide commencement of the voyage, although 
the vessel does not clear the port on the day specified. 
But it will be said, that the words “ sail from Demc- 
rard* are equivalent to “ depart,” and bring this case 
within Moir v. The lioyal Exchange {a), where it was 
held, that a vessel had not dejyartcd until she had cleared 
the port. The distinction between sailing and departing 
is very refined, and it would be still more so betw'eeii 
“ sailing” and “ sailing from.” But, admitting the 

ii 

distinction to exist, still the warranty was satisfied, the 
, ship proceeded beyond the river on the 1st of August, 
and came to an anchor in the open sea, although within 
the shoal. There was no evidence to shew that the port 
extended to*" the outer side of the shoal, no duties were 
proved to have been ever collected there. The only 
argument on the other side must be, that the shoal is 


(«) 3 M. ijj- S. 461. 6 Taunt. 241. 


within 
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Scarlett, Campbell, and F. Pollcclc, contra. The ques¬ 
tion in this case is a question of law, resulting from facts 
which arc not disputed. It is assumed on the other 
side, that this was a warranty to sail from the poH of 
Dcmerara; but no port is mentioned, nor is any town 
mentioned in the policy. Dcmerara is a province. Ac¬ 
cording to the argument on the other side a policy on a 
ship at and from Demcrara would never attach on a 
ship which did not go within the bar or shoal; but 
surely, under such policies, that must in law be con¬ 
sidered to be a part of Dcmaara, where ships usually 
take in a part of their cargoes. Suppose a policy on 
the ship and cargo at Demcrara, and a loss had hap¬ 
pened on the 2d of August, when the Iris was within 
the shoal, would not the loss have been cc^vered by the 
policy ? If so, she had not then sailed from Demerara. 
In the case of a large vessel about to cross the shoal, 
and then stop for a part of her cargo, there would be no 
VoL. III. K k doubt; 


within the port, because Ihrge vessels take in part of 
their cargo on the outside of it; but that is not so; the 
underwriters on such ships ’being supposed to know the 
course of the trade, quasi give a licence to large ships 
to stop at the outside of the shoal for a part of their 
cargoes. Suppose a vessel going is Demerara, with a 
policy to Demerara, were to stop at the outside of the 
shoaWo discharge part of her cargo, and a loss were to 
happen there by somq of the perils insured against, it 
could not be contended that she had arrived at Deme- 
rara, and that the policy w'as at an end. But, at all 
events, it was a question of fact, whether the vessel sailed 
from Demerara on the 1st oi August, and the jury found 
that she did. 
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1824« doubt; and it would be very inconvenient if a differerrf: 
^ construction should prevail, according to tlie size of the 

^ugaintt vessel, parficularly when the policy, as in the present 
case, is on goods by ship or shipjs. Take itie case of a 
ship insured at and from Jamaica^ warranted to sail on 
or before a certain day. If she bona fide commenced 
her voyage before that day the warranty would be satis¬ 
fied. But suppose the warranty to be to “ sail from 
Jamaica,*’ then, if she commentTed her voyage, and 
sailed from one port to another for convoy, and so did 
not quit Jamaica within the time prescribed, the policy 
would be vacated. “ To sail from,” implies an ex¬ 
clusion ; it means, to depart; and to satisfy it the ship 
must be beyond the limits of the place from which she 
is to sail; Moir v. The Royal Exchange. 

Cur. adv. vidt. 

The judgment of the Court was now delivered by 

Abboi'T C. J. This was an action on a policy on 
goods by ship or ships at and from Demcrara to Lmidon, 
warranted to sail from Demcrara on or before the 1st of 
August 1823. The only question was, whether the war¬ 
ranty was complied with. 

The ship having taken in all her cargo and obtained 
her clearance, sailed from the town, which is on the 
bank of the river, about one at noon, the 1st of August, 
jiassed the fort, which is at the point of the mouth of 
the river, and anchored the same day about two miles 
beyond the fort. She anchored there by advice of the 
pilot, and he^being unwilling to sail again at the night 
tide, she lay there for about twenty-four hours, and then 
* proceeded on her voyage, upon which she was after¬ 
wards lost. There is a shoal about ten or twelve miles 

from 
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from tlie fort, at the outside whereof large inward bound 
vessels heavily laden usually anchor and put out part of 
their cargo; and large vessels outward bound usually 
anchor and complete their cargo. The pilots usually 
leave vessels outward bound after passing this shoal. 
Upon these facts, it was contended at the trial, and 
again before the Court on the motion, that the words 
sail from were of the same import as depart, and that 
this vessel had not sailed from Dano'ara on the 1st of 
August within the meaning of this warranty. 

It is clear that a warranty to sail, without the word 
Ji'om, is not complied with by the vessel’s raising her 
anchor, getting under sail, and moving onwards, unless 
at the time of the performance of these acts she has 
every thing ready lor the performance of the voyage, 
and such acts are done as tlie commencement of it, 
nothing remaining to be done afterwards. This appears 
from the case of Hand v. Ifiutt (ff), and was so decided 
in Muhale and Others v. Nevenham. (/^;) And if it had 
been necessary for the ship in question to take in a part 
of her cargo at the outside of the shoal, she woulil not 
only not luive sailedfrom Dcmcrara within the meaning 
of this warranty, but would not even have sailed within 
the meaning of the other warranty to which I have al¬ 
luded. It w'as contended that the words “ from Dcme- 
rara’* must have the same sense in every case, and must 
therefore be construed to mean “ sail from the outside of 
this shoal,” that is, from the place at which some vessels 
take or unload a part of their cargo, for otherwise one 
vessel might be said to sail from Demerara before she 
had arrived at that part of the sea from which another 

(fl) Cowp. 601. (6) 3 M. ^ S. 456. 
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vessel must depart before she could be said to have 
sailed fron^ Demerara; and that this might even have 
been the case with regard to two ships on board 
whereof goods were insured by this policy. And if that 
part of the sea which lies at the outside of the shoal 
was, in a popular or general sense, part of Demerara, 
this argument would prevail. But the fact appears 
to be otherwise. For, whether we take Demerara lo 
be the name of a province, as it is, or of the river, 
which is sometimes called the river Demerara, though 
perhaps more properly the river of Demerara, we 
think no person speaking in popular language would 
say that a ship, being at the outside of this shoal, at a 
distance of ten or twelve miles from land, was at De- 
merara. It would rather be said, she was lying off 
Demerara. 

The terms of a policy are, to use the language of 
Lord EXlcnhorougk in Robertson v. French («), to be 
understood in their plain, ordinary, and popular sense, 
unless they have generally in respect of the subject- 
matter, as by the known usage of trade, or the lik^ ac¬ 
quired a sense distinct from the popular sense of the 
same words, or unless the context evidently shews that 
they must be understood in some other special and pe¬ 
culiar senses 

It appears in the present case, that large vessels 
heavily laden usually anchor at the outside of this shoal, 
and take in part of their cargo there. In the case of 
such a ship, tjierefore, goods so laden may be considered 
as laden at Danarara by reason of the usage; and in 
such a case, the ship would not be said to have sailed 


(a} 4 Eajt, ISO. 


until 
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until she had completed her lading and quitted that 
part of the sea. In the case of such a ship, the taking 
part of her cargo there will be like the taking in a part 
at the outside of the bar at Oporto, which was held to be 
within the protection of a policy, by reason of the usage, 
in Kington v. Knibhs. (a) But the proper effect of such 
a u&age will not extend beyond the instances that fall 
under the usage. In the case of Moir v. The Bjoyal Ex¬ 
change Assurance Company [h), which was on a policy of 
insurance, at and from Memel, warranted to depart on or 
before the 15th of Sepirmher, the ship having taken 
her cargo and clearance, began to sail on her voyage, and 
proceeded some way down the river before the 15th of 
September, but was obliged by cliangc of weather to come 
to an anchor within the limits of the port of Memel, and 
to remain there until after the 15th. And the Court of 
Common Pleas considering departure, to mean d^arture 
Ji'om the port of Mcmcl^ hehl, (as this Court had pre¬ 
viously done,) that the warranty was not complied with. 
But Lord Chief Justice Gibbs said, if the warranty had 
been “ to sail,” he should have been of opinion that 
the ship had sailed. Yet, if another ship had performed 
the same manoeuvres and sailed in company to the same 
spot, intending to wait there for her clearance or other 
necessary papers, such a ship could not Ijave been said 
to have sailed within the meaning of the warranty. If, 
in the present case, the outside of this shoal had been 
part of the port of the ship’s departure, or in any popular 
and general sense a part of Demarara, we should, (as I 
have before intimated,) have thought the warranty not 
complied with; but we cannot say the warranty has not 
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been complied with in this case, merely because it woultl 
not have been complied with in the case of some other 
ship, which might have intcndeil to take a part of her 
cargo at the ouiside of this slioal. And our decision 
has not the effect of .‘ittributiiiff two meanings to the 
name Demarara, but is only in conformity to the au¬ 
thorities and distinctions as to the meaning of the word 
“ sailand to that extension, which may be given t(' 
the words of a polic}' by usage in particular instances. 

Rule discharged. 


The King, on the Prosecution of John Smith, 

againsl Josiaii Taylor. 


fndictmeiit JNDICTMENT charged that the defendant being at 
aefendanifon, idle aud evil disposed person, &i-. on the 20th ol 


ftc., in tlie 
second year of 
the reign of the 
present king, 
kept a gaming 
house. Pleay 
that on, &c., in 
the fourth year 
of the reign of 
the present 
king, defendant 
was arraigned 
upon an indict¬ 
ment, which 
charged that* 
defendant on *" 


4 nil, in the second year of the reign of Gcovl^c tlu. 
Fourth, and on divers other d.'i}’s and times, between 
that day and the day of the taking of this injfjnisition 
with force of arms, at, &c. a certain coinmoti gaming¬ 
house, for his lucre and gain, unlawfully and injuriously 
did keep and maintain, and in the same common gaming¬ 
house, on the said 2()th day of Jjn il in the year afore¬ 
said, and on the said other days and times there, un- 


the 18th of January, in the fifty seventh year of the rcigu of the late king, and on divers 
otlier days and times between that day and the day of taking the inquisition, kept a gaming 
house, &c , to the nuisance of the subjects of our said lord the king, and against the peace 
of our said lord the king, Ac. TJ)e plea tlien averred the identity of tlie oflcnces described 
in the two indictments, and the acquittal of the defeudaiu. Upon demurrer to tliis plea, 
concluding with a prayer of judgment of respondcas ouster, it was held that the ple.i was 
bad, because the iudiclmcnt upon which the acquittal was alleged t<» have taken place, on 
the face of it, charged an ofience committed in the reign of llie late king; and it was not 
competent to the defendant to shew by averment iliat it was for tlie same ofience as that 
charged in the indictment before tlie Court, because ibal would be in cfl'ect to contradict 
the record: Held, secondly, that the crown was entitled to final judgment, notwithstand¬ 
ing die form in which demurrer concluded. Scmble, that such an indictment must conclude 
contra paccin domini regis. 

lawfully 
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lawfully and injuriously, <Jicl cause and procure divers 1824 . 
idle and ill disposed persons to frequent, and come 
to/retlier to game and play; and the same idle and ill 
disposed persons to be and remain in Jibe same common 
gaming-house, and to game and play together on the 
said 20th day of April in the year aforesaid, and on the 
other days and times aforesaid, at, &c., did unlawfully 
and injuriously proosre, permit, and suffer, by means 
whereof divers noises, disturbances, and breaches of 
the peace were there occasioned and committed to the 
great encouragement of idleness and dissipation, to the 
great damage and common nuisance of all the liege 
subjects of our said lord the king, and against the peace 
of our said lord’ the king, his crown and dignit)% De¬ 
fendant by his plea demanded jiidgnicnl of the said in¬ 
dictment, he having theretofore by a jury of the country 
in due form of law’ been acquitted of the premises in the 
said indictment charged : and for plea said, that there¬ 
tofore, to wit, at the general quarter session of the peace 
of our lord the king* begun and holden at the Guild¬ 
hall in the city and liberty of iVeslminster, in and for 
the county of A&'rldlcscXf on Wednesday the 15th day of 
October, in the fourth year of the reign of George the 
Fourth, before, &c. justices,&c.; on Monday the 20th day 
of the same month of October, he, the sQ\di*Josiah Taylor, 
was duly arraigned upon a certain indictment before, 
them, to wit, at the general session of the peace of our 
said lord the king, holden in and for the said county of 
Middlesex, on Monday the 8th of Septemher, in the fourth 
year aforesaid, duly presented and found by a certain 
grand jury of the said county of Middlesex, for that he, 
the said Josiah Taylor, being an idle and evil disposed 
person, and not intending to gain his livelihood by 

K k 4 honest 
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honest labour; on the 18th*day of Januarif, in the S'lth 
year the. reign of our late Sovereign Zjord George the 
Third, and on divers other days and times, between that 
day and the dajr qF the taking of that inquisition, with 
force and arms, at, &c. a certain common gaming-house 
there situate for his lucre and gain, unlawfully and in¬ 
juriously did keep and maintain ; and in the same com¬ 
mon gaming-house, on the saitt' 18th day of January 
in the year aforesaid, and on the said other days and 
times there, unlawfully and injuriously did cause and 
procure divers idle and ill disposed persons to frequent 
and come together to game and play; and the said idle 
and evil disposed persons to be and remain in the same 
common gaming-housp, and to game and j)lay together 
on the said 18th day of January in the year aforesaid, 
and on the said other days and times aforesaid, at, &c. 
there, did unlawfully and injuriously procure, permit, 
and suffer, by means whereof divers noises, disturbances, 
and breaches of the peace were there occasioned and 
committed, to the great encouragement of idleness and 
dissipation, to the great damage and common nuisance 
of all the liege subjects of our said lord the king, and 
against the peace of onr said lord the Icing, his crown and 
dignity. The plea then stated the aetjuitud of the de¬ 
fendant upon the indictment, and averred the identity of 
,the defendant, and the oflences described in the two 
indictments. And this, &c. wherefore defendant prayed 
judgment of the Court, whether our said lord the king 
ought further to prosecute, impeach, or charge him on 
account of the premises in the said present indictment 
contained and specified, and whether he ought further 
to answer thereto, and that he might be dismissed the 
Court without day. Demurrer praying judgment of 
respondeos ouster, and joinder in demurrer. 


The 
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The case was argued at rtie sittings after Trinity term. 

Chitty in support of the demurrer. This plea of 
autrefois acquit is bad, because the itidictment set out 
in it, and upon which the acquittal is alleged to have 
takep place, was one upf n which no sentence could 
have followed, inasmuch as it charges the defendant with 
an offence committedTin tl e reign of the late king, and 
concludes against tlic peace of the present king, and 
Haizkins's Picas of the li, 2, c. 25, s, 92., and 

ll(rx Lookup [a\ are aiiihoritics to shew that such an 
indictment is bad. If the indictment was intended to 
have comprised offences in both reigns, it ought to have 
concluded against the peac e of the late and the present 
king. Winter's case, {h) llesides, it is quite clear, that 
the offences charged in the two indictments are not the 
same. In the first indict nent the offence is alleged to 
have been committed in the reign of the late king, and 
in the present indictment it is charged to have been 
committed in the reign of the present king. They 
cannot, therefore, be the same offences; and it is not 
competent to the defendant to shew the contrary by 
averment. 
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Curwood, contra. The iverment contra pacem is un¬ 
necessary, and may be i ejected as surplusage. Sg-* 
condly, there is a sufficient averment that some of the 
acts charged were committed in the reign of the present 
king, and that being so, the acquittal upon that indict¬ 
ment is a good answer to the present. The object of 
the averment contra pace n was to shew to whom the 
forfeiture accrued from tha peace having been broken. 

(o) Burr, IDO], (If) Yelv.66, 

In 
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In ancient times, in indictments for offences committed 
within a County palatine, or liberty, it was usual to lay 
the offence against the peace of the lord of the fran¬ 
chise, because the thing forfeited belonged to him. The 
stat. 27 Hen. 8. c, 24. enacts, that no person shall have 
power to pardon but the king; and that in indictments 
for offences committed in counties palatine or liberties, 
whereby any thing shall be supposed to be done against 
the peace, it shall be supposed to be done against the 
king’s peace only, and not against the peace of any other 
person. In the Qiieen v. Wyat (a) such an averment 
was held unnecessarj’, in an indictment against a ^on- 
stable for neglecting his duty, and so in an indictment 
for a nuisance for not repairing a highway, or even if the 

t 

nuisance be a misfeazance, 2 Itoll. Abr. i\i. Indictment, 
Chose de form G. Or in an indictment of homicide by 
misadventure, or in self-defence, Co. Entr. 253. 254., or 
in an indictment for perjury upon statute, Co. Entr. 253. 
In RastalVs Entries there are numerous indictments for 

f 

felony and other offences without such an averment. 
Assuming it, however, to be essential, there is suffi¬ 
cient upon the face of the indictment, to shew that the 
offences were committed in the time of the present 
king; for by the caption the indictment appears to have 
been found* in the 4th year of the reign of the pre- 
^sent king, and the offences are charged to have been 
committed on a day in the reign of the late king, and 
on divers other days and times between that day and 
the day of taking the inquisition. Now the words 
divet's other days and times may include an offence com¬ 
mitted in the leign of the present king, and that they do 
80 is manifest, because the offences are laid to have 
been committed against the peace of our said lord the 


00 1 Salk. 380. 
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Icing. Those words must 'refer to the present king, in 
whose reign the indictment was found. * 

Abbott C. J. I am of opinion that this plea can- 
not be supported, and that there must be judgment for 
the crown. A plea of autrefois acquit must shew, that 
the defendant was Icgitimo modo acquietatus, viz. that 
he was acquitted upoO an indictment sufficient to induce 
punishment if he had been convicted, and charging the 
same offence; and if it appears manifestly to the Court, 
on looking at the two indictments, that the offences 
ch^^rged cannot be the same, it is quite clear, that the 
defendant cannot, by averment, shew that they are the 
same, because he would thereby contradict the record. 
Now I think that it clearly appears, upon comparing the 
two indictments, that the oflcnces charged in them are 
not the same. It is not necessary to decide, in this 
case, whether the averment “ contra pacem domini regis” 
be necessary or not in such an indictment. I am 
strongly inclined to think that it is, for the reasons 
stated by Serjeant Ilavckins, h. 2. c.25. a 92,, viz. that the 
offence is a breach of the law, and in that respect tends to 
the disturbance of the peaceable and quiet government 
of the king usver his people, and also because it is to be 
found in the greater number of precedents; and it is 
very desirable to adhere to the old forms of pleading. 
Assuming, however, that the first indictment was good, 
I am of opinion that it did not cover the offence with 
which the defendant now stands charged upon this re¬ 
cord. The first indictment states, that the defendant, 
on the 18th day January, in the 57th year of the 
reign of the Ial.e king, and on divers other days between 
that day and the taking of the inquisition, committed tlie 
ofieiice. The indictment, therefore, distinctly charges 

an 
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an offence to have been committed in the reiffn of the late 

• ® 

king, and the words “ on divers other days and times” 
do not necessarily import that any offence was com¬ 
mitted on any day not in the reign of the late king. 
They may include offences committed in either reign ; a 
limit, however, is afterwards put upon that allegation, 
by the averment, that all the offences were comVnitted 
against the peace of our said loril the king; for as some 
of the offences are distinctly charged to have been com¬ 
mitted in the time of the late king, they must have been 
committed against the peace of that king; and, there¬ 
fore, the words “ our said lord the king^’ must refer to 
the late king, and not to the present; and that, too, is 
the grammatical construction of the words. That being 
so, it appears by the plea, that the defendant has been 
acquitted, upon an indictment which charged him with 
an offence committed in th 2 reign of the late king. The 
present indictment chargi;s him with an offence com¬ 
mitted in the reign of thi now king. These are two 
distinct offences; the jilea is therefore bad, and there 
must be judgment for the crown. 


Bayley J. I think that “ contra pacem domini regis” 
is an essential allegation in such an indictment as the 
present, for the reasons given by Seijeant Ha'mkins. It 
is unnecessary, however, to decide that question. I am 
also clearly of opinion, that the pica is no answer to the 
present indictment, unless the party was put in hazard 
by the first;, and I think, also, that the plain construc¬ 
tion of the first indictment is, that it comprised offepces, 
committed in the reign of the late king only, and that 
being so, the offences arc not the same, mad the plea 
cannot be supportedi 


Hoikoto 
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Holroyd J. I think that the averment of contra 
pacem is necessary, in such'an indictment as the pre¬ 
sent ; but I am clearly of opinion that the prosecutor, on 
the trial of the former indictment, ought to have been 
confined to the proof of offences committed in the reign 
of the late king; and, therefore, the two indictments 
charge different offences. 

The Court entertaining some doubt whether they 
ought to pronounce final judgment for the crown or 
judgment of respondeas oustei’, directed the case to be re¬ 
argued on that point. On a former day in this term, 

Chitty contended that final judgment might be entered 
against the defendant. The plea of autrefois acquit is 
a plea in bar, and not in abatement, (a) If it had been 
a plea in abatement, it may be admitted that the proper 
judgment would be respondeat ouster, although if issue 
be taken on a plea in abatement in misdemeanor, and 
found against the defendant, the judgment is final, Rex 
V. Gibson (b)f Richorn v. he Maitre (c); so also the judg¬ 
ment on demurrer to a plea in bar in misdemeanor is 
final, Rowen v. Shajicott. {d) If the plea had been autre¬ 
fois convict, or a pardon, and had been held bad on de¬ 
murrer, it is clear that the defendant could not claim a 

I 

right to plead over. In felony, the party indicted may 
plead over after judgment against him on such a plea; 
but that is said to be in favorem vitae (e), and the rule 
does not apply to cases of misdemeanor, Regina v. 
Goddard, {f) 

(fl) 2 Hale's P. c. 241. (6) S East, 107. 

(c) 2 WUs. 567. (d) 1 East, S4l. 

(e) 2 Hale's P. C. 259.247. (/) 2 id. 930. 

Brodtick 
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Brodrick contra. No decision has been cited, noi* 
indeed can any such be fouod, to shew that the defend-' 
ant in this case is to be concluded by the judgment given 
against him on deiiflirrer. There are indeed dicta in 
some degree applicable, but none expressly on the 
point now presented to the Court. In felony, a party 
is allowed to plead over after issue on a plea in abate¬ 
ment found against him; so also after judgment against 
him on demurrer to a plea of autrefois acquit, Rex v. 
Vandercomb and Abbott (a), Rex v. Coogan. [h) It is said 
that this is in favorem vita?; but the privilege is allowed 
in all cases of felony, whether clergyable or not, and 
many misdemeanors are more heavily punished than 
clergyable felonies. It is therefore reasonable that the 
practice in misdemeanors should be assimilated to that 
in felonies, rather than to the course taken in civil cases, 
where a party may plead double. Even in civil cases, 
if a plea in abatement be demurred to, and judgment 
given for the plaintiff, the defendant may plead over; 
the reason of which is said to be, “ because every man 
shall not be presumed to know tfie matter of law, which 
he leaves to the judgment of the Court, Ekhorn v. 
Le Maitre (c), Bo'men v. Shapeatt. [d) That reasoning 
applies equally to a demuner to a plea in bar. In some 
cases of pleas to the jurisdiction wdiich cannot strictly 
be called pleas in abatement, for they go to bar the 
proceeding altogether, the judgment on demurrer is re- 

» 

spondeat ouster. Thus, in Rex v. Johnston (e) such a 
judgment was given, although the defendant pleaded to 
the jurisdiction of all courts in this country; and The 


(a) 2 Leach, 708. 2 East, P. C. 519. 

(c) 2 Wits. 367. 

G East, 583. 


(6) 1 Leach, 448. 
(rf) 1 East, 542. 
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lEarl of Devonshire's C 2 &Q {a) is to the same effect. An 1824. 
attempt has been made to assimilate this plea to pleas ^ 

of autrefois convict or pardon, but there is a plain and againtt 

. ... . rr,t 1 .1 T*TW*. 

very important distinction. Those pleas involve a con¬ 
fession of the offence charged, and therefore if the 
party so pleading fails in his attempt to set up a legal 
bar to the proceeding, the judgment is very properly 
final, for there is no question of fact to be tried. This 
plea, on the contrary, contains an implied denial of the 
offence; and if the defendant, by a formal error in plead¬ 
ing, has lost the benefit of a defence in law, it is but 
reasonable that the question of fact should be tried 
before he is subjected to punishment. It must be ad¬ 
mitted that in Regina v. Goddard, Lord Holt said, “ a 
man could not plead over in any case but treason or 
felony, and not in case of a misdemeanor;” but that 
dictum was not necessary to the case; no question as 
to pleading over was then before the Court; and it 
certainly is not accurate to the full extent; for a man 
may clearly plead over after demurrer to plea in abate¬ 
ment to an indictment for misdemeanor. The judg¬ 
ment in this case then cannot be final unless it is to be 
held that a man is to be punished as guilty because he 
has pleaded informally a defence in law, although his 
plea does not involve an admission of guilt, but is 
directly repugnant to it, and which the deiJiurrer con¬ 
fesses to be true in fact. 

Cur. adv. vult. 

Abbott C. J. now delivered the judgment of the 
Court. 


(fl) 11 Su Tr. 1354. 
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This case came originally? before the Court on a de¬ 
murrer to a plea of autrefois acquit, and after argument 
the Court held the plea to lie bad. It has come again 
before the Court in the prevent term, on the question 
what judgment ought to be given, whether a judgment 
that the defendant do answer over or a final judgment 

The indictment is for a misdemeanor, viz. the keeping 
a common gaming-house. The entry of the demurrer 
concludes with a prayer tha;. tl|e defendant do answer 
over to the indictment. Tlie Court, however, is not 
bound by the prayer with wl ich any part of the plead¬ 
ings in bar may conclude, but is to give such judgment 
upon a plea in bar as by law ought to be given. This 
was settled, after argument and consideration, in the case 
of La Bret v. Papillon, («), c onfirined afterwards by the 
case of The King v. Sfiakespecre. {b) If the demurrer in 
this case had concluded by piayer of a judgment that the 
defendant be convicted, yet the Court would only have 
given a judgment to answer ever, if the latter had been 
the proper judgment. We are therefore to consider the 
question as a matter of law, ^nthely independent of the 
particular prayer that has betn entered upon the record. 

Now the plea in this case is a plea not in abatement, 
but in bar. The distinction between such pleas in civil 
actions is well known. If a plea in abatement be held 
bad on desnurrer, the judgment is, that the defendant 
do answer over; but if a plea in bar be held bad on 
demurrer, the judgment is ^;cncral against the defend¬ 
ant. For it is a general rule in civil actions at least, 
that a defendant is not to plead a second plea in bar 
after a first shall have been determined against him. 
If he might do this he might also plead a third, a 

(«) 4 ^OS. (8) to Eatt, iS. 


fourth. 



ih’tse Firm Yeah of GEORGE IV. 

^ » t 

fourth, Bcc., and there would be no end to the proceed* 
ing. It is to be seen whether this rule applies alio to 
an indictment for a misdemeanor. Another rule in 
civil actions is, that if issue be joined on a plea in 
abatement^ and the verdict pass agai|;|s{ the defendant^ 
the jury who pronounce that verdict assess the damages 
also, apd the judgment against the defendant is fund, no 
further plea being allowed. The same role holds also 
in the case of a plea in abatement to an indictment for 
a misdemeanor, if issue be joined thereon, and found 
against the defendant, liei v. Gibson, {a) In this 
respect, therefore, the analogy between actions and 
misdemeanors is established by express decision. In 
felonies the rule is otherwise. There, “ if a man 
plead any plea to an Indictment,or appeal of felony, 
that doea not confess the felony, he shall yet plead over 
to the felony, in favenem vitae; and that pleading over 
to the felony is neither a aiver of his special plea, nor 
makes his plea insufficient for doublcness. And, there¬ 
fore, if he pleads any matter of fact to the writ or indict¬ 
ment, or pleads autrefois convict or autrefois acquit, he 
shall plead over to the felony; and although he doth it 
not upon his plea, but his plea be found or tried 
against him, yet he shall not be thereby convict without 
pleading to the felony, and trial tliereupon.*, ^HaM& 
P.C. <7,33. The same learned author afterwards adds,^ 
that if he plead a plea that confesses the fact^ as a re¬ 
lease in an appeal, in his (^pinion he may, if he please 
plead over to the felony not guilty; and,^accoi|^gly, 
he says it was held by Mq/tkham in 7 Pd, 4. 15. though 
he refers to two later authorities to the contraiy. If a 


VoL. III. 


(a) 6 Sattf 107. 
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1^24. odon pleads (lie king’s pardon, he shall not need 
JT"” ploflid over to the felonv, Jiecause it suits not with his 

agaitut plehj and yet if the pardon upon a demurrer, or upon 

TaYIiOH* 

advisement of the Courts be adjudged insufficient, the 
party shall not he thereupon convict, but shall be put 
to plead to the felony, and be tried for it; the pleading 
of the pardon is a kind of confession of the fact; hut 
yet m Javoj'cm vitae the party shall be put to answer 
the felony. Hale iibi supra. 

The reason of the rule in these cases is expressly 

mentioned by the learned author, and by all other 

writers on the subject, — in f.ivor of life. And these 

passages also shew that there is not any distinction 

between pleas which contain an admission of guilt, and 

those which may import a denial of guilt; but the rule 

is the same in both cases, because the reason extends 

alike to both. It is well known that there is no felonv 

¥ 

at the common law, except petty larceny, upon which 
judgment of death may not be given ,* nor any mis¬ 
demeanor upon which such judgment can be given; 
and therefore the reason of the rule will not apply to 
the case of a misdemeanor. And if the reason does not 
apply, the rule ought not to be extended to misde¬ 
meanors. And, accordingly, in ^ Lord Rai/mmidy 921. 
Lord Chief Justice Holt plainly declared his opinion 
that a man could not plead over in any case but in 
' * • treason or felony, and not in case of a misdemeanor. It 

is true that this point was not tlien in judgment before 
the Court; but, nevertheless, the opinion of so great a 
judge is entitled to very great respect. The only case 
supposed to be a decision in favor of the present is that 
of T/te Earl of Devonshire in HemeVs State Trials, vol. 11. 
col. 135$. I should be sorry to consider that case as an 

autliority 
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authority for any things t>ut upon examination it wUl npt 
be found ^pplicaUe to tbe.present question, plea 
of the Earl was not properly a plea in bar, for be 
pleaded that no peer of parliament could be called upon 
to answer, before any court inferior,to the court, of 
parliament, ibr any misdemeanor dtiring the sitting of 
parliament or the usual time before or after paro- 
rogation, that the information was filed during the time 
of privilege; and he included by praying judgment, 
whether the Court would or ought to take cognizance 
of the plea aforesaid (that is of the information) during 
the usual time of privilege. Upon this peculiar plea, 
(which is in the nature of a temporary plea to the 
jurisdiction,) supposing the privilege to be disallowed, 
the proper, or at least the most lenient judgment would 
be that the Earl should answer to the information; and 
this was the judgment actually given. This case, there* 
fore, cannot be considered as an authority to the point 
in question. And as the reason of the rule in cases of 
felony does not apply to misdemeanors, and it has been 
decided that the role of civil actions applies to misde¬ 
meanors in case of issue joined on a plea in abatement; 
we think the rule in civil actions, and not the rule in 
felony, applies to the present case; and, consequently, 
the judgment against the defendant must be final. 

Judgment for the crown. 
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The King against The Hull Dock Company. 


der tbe ma 
nagement of a 
corporation 
established by 
that act, and 


^e 9 &io/r 5 ^ U appeal by the Hull Dock Company against 

the poor of the a rate made for the relief of the poor of the town 

town of A7wg- 

ston-upon-BuU of Kingston-upon.'-Hull, the sessions amended tlie rate 

are placed un. , . . , „ . i • j 

by inserting the names of certain, persons therein, and 
confirmed the rate so amended, subject to the opinion 
of this Court, on a case of which the following is the 
are to be main- gubstaiice. The rate was duly made, but it was con¬ 
ney to be levied on behalf of the appellants, that certain per- 

“ by taxadoa r r » i 

of every inha- sons (named in the case) ought to have been assessed, in 
bitant, and of i , i 

all lands, respect of property hereinafter mentioned, and that they 

impropriate, Were improperly omitted from the rate, and also that a 

^hesfmd all*^*^ deduction ought to have been made from the sum upon 

which the dock company were assessed, in respect to 

the amount of the poor-rate with which they were 


stocks and es¬ 
tates in the 
said town in 
equal propor¬ 
tions, according chargeable. The poor of the parishes of the Holy 
to tlieir respec- ° ^ 

rive worths and Trinity and SU Maryi which two parishes comprise the 
values.” Upon , » 

anapjical whole of the town of Hull and the precinct of Myton^ 
m^e by vhtue adjoining and belonging to the town, are under the ma- 
ap^anSth'at nagement of a corporation, which was created by an 

it omitted, 

first, persons not resident in Hull, but having stuck in trade there wbicli bad produced a 
specified profit in the last year; secondly, a tenant of hoases which he underlet at a specified 
profit, the undertenants being rated, but excused from paying on account of poverty; 
thirdly, owner; and part owners of ships registered at HuU, and trading’ to and from that 
port, and within the port at tlie time when the rate was made. Some of these persons were 
resident in /7u//, others were not. Some profits had been derived from the ships in the 
preceding year, but the appellants could not shew tbe amount: Held, Uiat the act in ques¬ 
tion made all personal property rateable, whether the owner were or were not resident in 
HuU, and that consequently tbe firs^and third classes of persons ought to have been included 
in the rate, and that it was not incumbent on the appellants to shew the amount of profit 
made by the strips, for that it being established they were profitable, they ought not to have 
been alto^th^ omitt^: secondly, that the tenant of houses underlet, as before mentioned, 
was not lmil#to be rsted. Tbe HuU Dock Company were rated at tlie full amount of 
thei^.fv^ts, without first making any deduction for the poor-rate; Held, that this was 
snibi%i that tbe *' worth and value” could only be the profits, minus the outgoings, and 
therefore, supposing other property to be rated at a rack rent, the poor-rate should 
been calculated upon such a sum as would, together with the rate, make up the whole 
' w^nt of profits. 


act 
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act of parliament, passed in the 9 80 10 W*S., and is 

called by the name of the “ Governor, deputy-governor, " ' 

Tho KtMQ 

assistants, and guardians of the poor, in the town of 

' The'HuUi 

Kingston-upon-Hvll j’* and by that sta^tute, after autho- Dock Co, 
rising the said corporation to erecfp workhouses, it is 
enacted, that it shall and may be lawful for the said 
corporation, from time to time, to set down and ascertain 
what weekly, monthly or other sums shall be needful 
for the maintenance of the poor in the said hospital or 
hospitals, workhouse or workhouses, house or houses 
of correction, or within the care of the said corporation, 
so that the same do not exceed what hath been paid in 
the said town towards the maintenance of the poor 
thereof in any one of the three last years, and so as 
such poor of the said respective parishes in the said 
town as are unable to work or get their living be 
weekly provided for thereout; to the intent that no 
other levy or assessment may be made for any other 
maintenance or allowance to any of the poor of the said 
respective parishes, or any of them, upon the said in¬ 
habitants; and shall and may under their common 
seal, certify the same unto the mayor, recorder, and 
aldermen of the said town for the time being. Which 
said mayor, and any six of the aldermen, or any eight 
of the aldermen without the mayor, may, and are hereby 
required from time to time to cause the same to be 
raised and levied by taxation of ‘ every inhabitant, and* 
of all lauds, houses, tithes impropriate, appropriation of 
tithes, and all stocks and estates’ in the said town and 
the lordship of Myton adjoining and belonging to the 
said town, in equal proportions according to their re¬ 
spective worths and values; and in order thereunto the 
said mayor and any six of die said aldermen, or any 

L 1 3 eight 
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eight of the said aldermen without the mayor, shall have 
power, ard are hereby required indifferently to pro- 

portion out the said sum and sums upon each parish 

The HwLt ^ . . . . 

Dock Co. and precinct within the said town, and by their war¬ 
rants under the Hdnds and seals of the major part of 
them, to authorise and require the churchwardens and 
overseers of the poor of each respective parish and pre¬ 
cinct to assess the same respectively, and after such 
assessments made and returned, the said mayor and six 
aldermen, or any eight of the aldermen without the 
mayor, are hereby empowered to approve, confirm, or 
alter such assessments as to them shall seem just and 
reasonable: and the said assessments by warrants under 
their hands and seals to authorise the said churchward¬ 
ens and overseers to demand, gather, and receive.” 
Pursuant to this statute, the mayor and aldermen in 
Jtdy 1823 issued their warrants to the proper officers of 
the several wards into which the town of Hull is di- 
vided, and of the precincts of Myton, authorising and 
directing them to make assessments within their respec¬ 
tive wards and precincts upon every inha*bitnnt, and 
upon all lands, houses, tithes impropriate, appropriation 

of tithes, and all stocks and estates within the same, 

* 

against which assessment the Dock Company appealed, 
on the ground of the omission of the persons hereinafter 
mentioned, llie case then mentioned several persons 
not resident in Htdly but having either shops or count¬ 
ing-houses there, and stock in trade, of which a clear 
profit, the amount of which was specified, had been 
made in the year then last past. One case was stated, 
of a lessee of houses which he underlet at a profit, 
which was specified, and one of the owner of houses 
which he let at rents specified; the occupiers of these 

houses 
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houses were rated, but excused from payment on the 
ground of poverty. A long list followed of persons 
owners or pari owners of ships, but the shares of each 
person were not specified, which were registered at 
Hull, and usually traded to and from that port, and 
were within the town of Hull at the time when the r4lb 
w'as made. One part owner at least of each ship was 
resident within the town, others were not, but had 
counting-houses there, others were neither resident nor 
occupied counting-houses in the town. The said several 
ships respectively made several voyages from and to 
Htdl in the course of the then last year, and the owners 
made a profit thereof respectively, but the particular 
amounts of such profits did not appear. None of the 
persons above mentioned were rapted in respect of the 
several descriptions of property enumerated. In ad¬ 
dition to the several persons whose cases are above 
specified, notice of appeal had been given to divers 
other persons having stock in trade within the ward 
aforesaid, and who wtfj’e not assessed or rated to the 
relief of the poor, and it being proved that they derived 
a profit from their stock and were resident in Hull in 
tlie ward aforesaid, and the respondents admitting at 
the hearing of the appeal that such last mentioned 
persons ought to be added to the rate, tke court of 
t|uarter sessions accordingly ordered the said rate to 
be amended, by inserting th% names of those persons * 
in the rate, reserving for the opinion of this Court 
the question whether the said persons wlipse cases are 
above particularly specified, ought to have been assessed 
in respect of the property also above particularly spe¬ 
cified. The appellants in this case are assessed in re¬ 
spect of the profits arising from dock dues and wharfage 

li 1 4 rates 
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1824. 


The Kikq 

tiffonat 

The Hull 
Dock Co. 


rates received by them. Their net profits for the year 
amount to 8900/., after malciDg a fair allowance in re¬ 
spect of repairs and ail other expences incidental to and 
necessary for making the property profitable, but with- 
out making any d.^uction in respect of the sum with 
utilich they are chargeable to the poor-rate, and which, 
according to the present assessment, amounts to 99951. 
If tlie amount with which they are so chargeable as 
poor’s-rate ought to be deducted, then their net profits 
would amount only to 6675/., or thereabouts. The 
Dock Company are assessed as upon profits ainounting 
to 8900/., and not as upon profits amounting to 6675/. 
only, no deduction being allowed in respect of the 
poor's-rate. 

Manyat and Coliman in support of the order of 
sessions. The words of the 9 & 10 IV. 3., by which 
act the management of the poor at Hull is regulated, 
are somewhat different from those used in the 4-3 Eliz. 
c. 2., but the acts being made in pari materia, must have 
a similar construction. Now. it was decided very soon 
after the passing of the 43 Eliz. c. 2., that the owners of 
personal property are not rateable uidess resident within 
the parish where the property lies, 8ir Anthony Earbj/s 
ca.se. {a) 1^, must be admitted, that the words “ stocks 

and estates” in the 8 & 9 W. 3. mean personalty, but as 
‘ the owners of those stocks %ere not resident, the persons 
comprised in the first class mentioned in the case were 
properly omitted from the rate. Neither is there any 
pretence for rating the landlords of houses the tenants 
whereof were rated, but excused from paying on the 


(a) 2 Bulst, 55i. 


ground 
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ground of poverty. Sir Anthmy Earhy's case shews 
that the occupier and not* the landlord is to be rated, 
and there is nothing in the 9 & 10 TV* 3. to alter that 
general rule. With respect to the ships, it certainly 
appears that part owners of some o^t£em were resident 
in Hull, and it must be conceded that ships are rite- 
able,,^^^; V. lVhite{a)\ but in order to make personal 
property rateable, the owner must be resident, and the 
property must be pn^itable. This case does not state 
what shares belonged to the resident part-owners, and 
it does slate that the amount of tlie profits was not 
shewn. Tiic appellants were bound to shew not only 
that rateable property was omitted, but also the amount 
at which it should have been rated, itex v. Toyham [b). 
Ilex V. Jliny^sreoood. (c) It was the duty of the sessions 
to amend the rate if improperly made, Rex v. Amble- 
side (d), but they could not do that without evidence of 
the profits arising from the property omitted. Lastly, 
the Dock Com})any w^ere liable to be rated at the whole 
amount of their net 4 )rofits. Tlie deduction claimed 
has never been allowed in cases of canals, nor was it 
made in Rolls v. Cell {e), where the produce of lot and 
cope for a lead mine was rated; nor in JUx v. Agar{J’), 
which was a rate on the profits of a methodist chapel. 

Scarlett, Tindal, and Archhold contra. This case 
does not depend upon the 43 FAh. c, 2., but upon tho» 
9 & 10 JV. 3., which was passed to regulate the manage¬ 
ment of the poor in this particular place. It must 
therefore be assumed, that when the legislature used 

(t) 12JEait,546. 

Ui) \6Eaa,560. 

(/) MEttSt,2S6. 
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(«) 4 r. It 771. 
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(v) (’I'lu/i. 151. 


different 
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different words, they intended them to receive a con* 
struction different from tliat which had been put upon 
the former statute. Stocks are expressly made rateable, 
and nothing is said about inhabitancy: it is clear, then, 
that personal property was intended to be rated, whe¬ 
ther the owner were or were not resident within the 
town. There may perhaps be a difficulty in maintain¬ 
ing that the landlords of houses are rateable; but that 
point is of little importance. With respect to the ships, 
it may not be very easy to ascertain the quantum of 
profit, but that is not a sufficient ground for omitting 
them, nor were the justices hound to iimenll the rate; 
they ought to have quashed it; for it would be very 
unreasonable to impose upon the appellants the neces¬ 
sity of proving at how much each of a very large class 
of persons ought to have been rated. As to the deduc¬ 
tion claimed, it is clear that the Dock Company were 
rated too high. They should be rated at the sum for 
which the docks would let. The annual value of land 
is made up of the rent, and the outgoings, of which the 
poor-rate is a considerable one; and, therefore, when 
land is rated according to the rent, the poor-rate is, in 
effect, first deducted from the value; it should, therefore, 
in like manner, have been deducted from the profits 
of the docks; 

® Abbott C. J. We are all of opinion that the local 
act is to be construed by itself. It is probable that the 
legislature would take into its consideration all the cir¬ 
cumstances of the case, and adapt its language to those 
circumstances. There is not, therefore, any ground for 
surprize, if we should find property made rateable in 
* Hull 
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HiM wliich is not so elsewhere. As to the case ge- 
nerally, 

Cur. adv. mU. 

The judgment of the Court was naw delivered by 

Abbott C. J. This was an appeal against a rate by the 
Htdl Dock Company. The grounds of appeal were, that 
some persons were improperly omitted, and that a deduc¬ 
tion ought to have been made, from the sum at which the 
company were rated, to the extent of the poor rate they 
were compellable to pay. The poor rate in Hull is 
raised under an act of parliament of the 10 
which directs “ that it shall be levied by taxation of every 
inhabitarit, and of all lands, houses, tithes impropriate, 
appropriations of tithes, and all ‘stocks and estates, ac¬ 
cording to their respective worths and values;” and 
the cases of persons improperly omitted were reduced 
to certain classes, viz. first, persons residing oilt of HuUi 
but occupying counting-houses or shops within the town 
of Hidl, and having stock in trade by which they made 
a specified profit; secondly, owners or part owners of 
ships registered at the port of Hull^ and trading to and 
from it, and making profit yearly, though the amounts 
of such profit did not appear, such owners being in 
some instances resident in Hidl^ and in otlvcr instances 
not; and, thirdly, a lessee of houses underlet by him 
at an advanced rent to persons who were rated, but on* 
account of their poverty were excused from paying 
their rates; and if any one of these thrqe classes was 
improperly omitted, the rate was pro tanto wrong. 
The rate had originally omitted certain other persops 
resident in Hk//, and having stock in trade there yield¬ 
ing 


5ii 

18 ^ 4 . 

Th«Kn(ti 

TheHvtt 
DoA Co. 



S24! 

1824. 

Hic Kuia 
{^nit 

Tbe Hdli, 
Dock Co. 


CASES IN MICHAELMAS TERM 

ing profit) but it was conceded at the sessions that 
those persons ought to be added to the rate, and they 
were added accordingly. The case, thcrefore| as to 
omissions is confined to the three sets of cases I have 
mentioned; and vtc are of opinion that the first and 
second classes were liable to be rated, and were im¬ 
properly omitted; but that the lessee in the third case 
was not liable, and that the omission as to him was 
right. It was urged upon the argument that though 
the local act 9& 10 IK 3. used different language from 
the 43 JE/ii:. c. 2., yet that it ought to be construed as if 
the language in both had been the same; but the Court 
intimated their opinion to the contrary in the progress 
of the discussion; and tliey see no reason, upon further 
consideration, to change that opinion. The 4:5 Eliz. 
uses language applicable generally to the kingdom at 
large. The 9& 10 IL 3. havirfg in its view the town of 
Hull only, would naturally suit its expressions to tlie 
state and circumstances of that place; and wdiere we 
find a deviation from the language in the stat. of Eliza- 


hdhi the presumption is that the deviation was' intended, 
and that a different system was thought better for Hidl, 
and that the language proper for such system was 
therefore used. We are therefore to consider it the 
intention o£ the statute 9&10 1T. 3. that the rates 
should be raised by taxation of every inhabitant, and 
‘of all lands, houses, tithes iniprojiriate, appropriations of 
tithes, and all stocks and estates within the town. It was 
most properly admitted by Mr. Coltman^ upon the argu¬ 
ment that “ stocks and estates” must include all stock in 
trade and personal property. “ Stocks” could have no 
other meaning, and estates” placed as it is in the clause 
'must extend to personal estates. Tliis statute, there¬ 
fore, 
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fore, has these two elective words, which are not to be 
found in the statute of TMmbcth^ and these two words 
remove from this case all distinction betweeir residents 
and non-residents. Under the statute of Elizahcih there 
w'as no word applicable to personal property; and it 
was only on the ground of his being inhabitant that 
any owner of personal property could be rated for that 
I>roperty, because there was no word in that statute to 
include him, except r4he word inhabitant. Under 
that statute, therefore, there was necessarily a dis¬ 
tinction between residents and non-residents, because 
the resident would be rateable lor his personalty within 
the place, the non-resident not. The distinction, how¬ 
ever, under that statute applied only to those kinds of 

property which the statute did not specify; for the 

% 

occupier of lands, houses, &c. and whatever the 
statute enumerated was rateable, whether he were re¬ 
sident or not. In this statute, 9 & 10 IF. 3., what was 
defective in this respect in the statute of Elizabeth is 

supplied ; the rate is to be not only upon ev'ery inhabit- 

« 

ant, but upon all stocks and estates. Lands, houses, 
and tithes are all rateable acctirding to the general 
principles of rating, whether the occupier be resident 
or not; and it is impossible upon this act to say that 
lands within the town shall be rated, but that stocks 
and personalty within the town shall not. \rhe stocks 
and personalty are not rateable elsewhere, they have all 
the benefit of the town, and there can be no reason 
therefore why, when there are words sufficient to in¬ 
clude them, they should not be included. We are, 
therefore, of opinion that the stock In trade, and ships 
yielding profit, are liable to be rated. It was pressed 
upon us in the argument, that as the appellants had not 

made 
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18^4. made out what was each ship’s profit, they had not 

ffiveii to the sessions the means of amending the rate; 
7>B.Kuro ® • • n 

Jagauut and Uiat, the appeal, therefore, as to the ships, could 
Tito £[qu 

Co. not be supported; but, besides that this is evading the 
question upon which it is obvious the sessions wished 
for the opinion Cf the Court, it is founded upon a 
misapprehension of the duties of the parish officers, and 
of an appellant. Where property is rateable it‘is the 
duty of the officers to include it,iii the rate, and to take 
what means they can to ascertain its value. It is not 
for them to omit it altogether, and to cast upon the 
appellant, what is properly their duty, the burthen of 
proving its value. In the case of a single omission the 
difficulty upon the appellant might not be very great; 
but where all the property of a given description is 
omitted, the difficulty might be excessive. Before the 
41 Geo, 3. c. 23. (U.K.) the omission of a single indi¬ 
vidual who ought to have been included compelled the 
sessions to quash the whole rate; and so as he was 
rateable at all, the extent to which he was rateable was 
not in question. The statute" 41 G. 3. requires the 
sessions to amend or alter a rate appealed against, 
without quashing it; but with this proviso, that if the 
sessions shall think it necessary for the purpose of giving 
relief to the appellant, to quash the rate, they may do 
so; and when a rate contains so many omissions that it 
can hardly be expected of an appellant tliat he should 
* have evidence to shew the extent to which each person 
omitted ought to be rated, and where the investigation 
before the sessions would be likely to exhaust more time 
than they could reasonably be required to give up, we 
think it would not be an improper exercise of their dis¬ 
cretion to quash the rate, and make the officers do in 

the 
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the end what they ought to’ have done at the beginning. 
Another answer is, that the.sessions do not appear to us 
to have made this a ground upon which they wish for 
our opinion. 

As to the question of the lessee whose under-tenants 
have been excused from poverty, *lhe point was not 
much pressed upon us in the argument, and we think 
the lessee not liable. The statute 9 & 10 3. imposes 

the rate indeed upon the lands, &c. without mentioning 
either occupier or owner; but as this is a burthen com¬ 
monly falling on the occupier, and rarely imposed upon 
the owner, we tliink the owner not compellable to bear 
it. The owner fixes his rent upon the supposition that 
tins is his tenant’s burthen, and without very clear 
words to shew that such was the intention, we think we 
cannot make the landlord surety *for the tenant. As to 
the question whether the rate upon the company should 
be according to the full amount of their profits, without 
making any deduction for the sum they are liable to 
pay for poor-rate, we think the rate ought not to be so 
made. This property is to be charged according to its 
worth and value, in like manner and in the same pro¬ 
portion as other real property is charged in the same 
rate. If other real property is charged o^ly at three- 
fourths, or any other part of its value, after making de¬ 
ductions of the same nature as those which have been 
made in the case of the company, the company ought to 
be charged in the same proportion. If other real pro¬ 
perty is charged according to the rack rent actually paid 
by the occupier, and according to a rent so estimated 
where the occupier is not a tenant at such rent, there 
will even in those cases be a virtual allowance in respect 
of the poor-rate, such a rent being in reality a part only 

of 
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of the worth or value of the land. The whole worth or 
value is made up of what is paid in rent and what in 
rates and Other outgoings. Land intrinsically worth 40^. 
a year, can only pay a rent of 30/., if it is to pay 10/. 
per annum in other ways; and in estimating a rent both 
landlord and tenant look to the value of the thing on 
the one .hand and to the outgoings on the other^ and 
the outgoings must be deducted from the value before 
the rent can properly be fixed. •Whenever, therefore, 
the rate is according to the rent, which is generally the 
case, an allowance is virtually made for the poor-rate, 
and if this rate is made according to the rent, the com¬ 
pany should have the allowance. The mode of esti¬ 
mating the allowance is a different thing. That sug- 
gested in the case is clearly wrong, for if 2225/., the 
present rate, is deducted from the 8900/., the rate upon 
6675/. only will leave part of the rateable [)roportion of 
8900/. free from rote. The allowance must be so made, 
that the sum upon which the annual rates are made, 
may, with the amount of the rates, make up the 8900/. 
This sura, according to the present rate, will be 7120/., 
and the sum to be paid by the comjiany will be 1780/. 
The process of calculation must be adapted to the 
amount of Uie rate; it is sufficient for us to jiropound 
the rule, leaving the process of calculation to others. 

Upon the whole, therefore, all the persons omitted, 
except the lessee of houses underlet by him, must be 
put npon the rate, the rate payable by the Dock Com¬ 
pany must be reduced to 1780/., and the case must be 
sent down to the sessions, that they may introduce the 
proper sums if they find it practicable, or that they may 
quash the rate if it be not. 

Order of sessions confirming the rate, quashed. 
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Rayer against Cooke. 


RULE nisi had been obtained for reversing the 

‘ outlawry in tin’s case, upon the defendant’s putting 

i 

in bail in the alternative. The action was debt upon 
bond, and in the bond the defendant was described as 
of Wortham Dale Farm^ in the parish of Lifton^ in the 
county of Devon. The bond bore tlate about twelve 
years before the actioti w'as commenced, and about the 
same time the defendant had sold Wortham Dale Farm 
to the plnintid^ which, however, he had continued to 
rent of him for two or three years after the sale. He 
had the® removed from the parish, and for seven years 
his principal residence had been in the parish of Geoi'ge- 
ham, fifty miles from Lift on, l>ut in the same county. 
The affidavits for the rule stated, that the defendant 
was possessed of several houses in Southwark, which had 
required his personal attendance occasionally In Lon- 
(hm: the affidavits against it disclosed a great many 
shifts practised by the defendant in the avoidance of 
process in London and Middlesex in other suits than the 


Where the 
third procUm-. 
ation wa« made 
at tlie door of 
the church of 
the parish of 
which the de> 
fendant was 
described to be 
in the writ, and 
in the bond 
upon which the 
action was 
brought, but 
where he did 
not reside at 
the time when 
the proclam¬ 
ation was made, 
tile Court re¬ 
versed tlie out¬ 
lawry as for 
want of pro¬ 
clamations, and 
ordered bail to 
be taken to pay 
the condemn¬ 
ation money. 


present, and also a secreting of himself in his dwelling- 
house in Georgeham to avoid service of the process in this 

t « 

suit; but they shewed also that the plaintifi’had attempte(> 
to serve his procefs on defendant in the parish of George- 
ham ; that the sheriff about the same time ^ad executed a 
fi. fa. on his stock in^ the same parish. The plaintiff’s 
attorney and agent swore expressly that they did not 
consider Georgeham to be the last permanent place of 
residence of the defendant, nor did they know in what 
VoL. Ill^ M m part 
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against 
Coott. 

Mairyat now shewed cause. The defendant seeks to 
reverse the outlawry on the ground that the third pro¬ 
clamation was not made at the place prescribed Jjy the 
statute of Elizabeth. If that allegation is correct,* tl)e 
case must be considered as if no*]proclamation had been 
made, Watas v. Tailor (a), and then it is quite dear tliat 
bail must be given to satisfy the condemnation money. 

Coleridge contra. It is impossible to distinguish the 
case of a proclamation made at a wrong time, from one 
where it is made at wrong place. It appears, how¬ 
ever, that in Waters v. Tailor, bail was given in the 
alternative, and therefore the court must have consi¬ 
dered the making of the proclamation at the wrong 
time as a mere irregularity, because if there was no pro¬ 
clamation tlie recognizance of bajl ought to have been 
taken to satisfy the condemnation money. Besides, in 
this case there has been an abuse of the process of the 
Court, because the proclamation has been made at a 
place distant fifty miles from that where the defendant 
resided, and the plaintiff by using due diligence might 
have ascertained the.defendant’s residence. In Hely v, 
Hevoson {b), the Court reversed the outlawry <hi motion, 
on the ground that the outlaw was a^]*isoner pending 
the writ of exigent. That decision, as explained by 
Zicewrence J. in Beauchamp v. Tomkins (c), proceeded on 
the ground that their process was abused, fi}r the de¬ 
fendant was in the country, and by due diligence might 

(e) 3 Taunt. 143. 

. have 
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part of the county his last place of residence was. Tiie 
third proclamation under the outlawry was made at the' 
church-door of the parish of Lifton. 


(d) 2 JB. ^ C. S.-Jo. ’ lb) Bamet,32\. 
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have be^ fouad. In Hesse v. Wood (a), Where the out- 
lawiy was reversed because the defendant was beyond 
seas at the time when the outlawry took pUcej it was 
held that the recognizance was to be taken in the alter¬ 
native. * 

Abbott C. J. It appears to me diat this case is dis¬ 
tinguishable from those which have been cited by the 
defendant There woi^ no Direction in th(»e cases that 
the proclamation required by the statute of Elizabeth 
had not been made. Here the objection is, that although 
the proclamations were in fact, made, yet that the third 
proclamation was made in the county and at the parish 
of which the defendant was described to be in the writ 
and in the bond, but not in that parish where he resided 
at the time when the outlawry took place. This un¬ 
doubtedly would have been a good outlawry b^re die 
statute of the 31 Elizabeth, c. 3. That statute enacts, 
that a writ of proclamation shall be awarded and made 
out of the same court jiaving day of teste and return as 
the said writ of exigent shall have, directed and deli¬ 
vered of record to Uic sheriff of the county where the 
defendant at the time of the exigent so awarded shall be 
dwelling, and that the sheriff of the county unto whom 
any such writ of proclamation shall be directed, shall 
make three proclamaUons, the third to be of or fiear to 
the most usual door of the church or chapel of that torni or -’ 
parish ixhere the defendant A(dl be dwelling. Now, in 
this case, the sheriff instead of making the third pro^ 
clamation in the parish where the defendant dwelt^ 
made it in the parish of which h6 was described to be 
in the writ and in the bond which he executed, and the 

(a) 4 Taunt, 691. 

M m ^ , question 


SU 
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1824. question is, whether the defendant who now applies to 
BAncR Aside the outlawry, is entitled to have that done ex- 

cept bn tKe terms of ^ving bail to pay the condemn¬ 
ation money. If the plaintiff or his attorney had done 
this wilfiilly in order to prevent the defendant from 
knowing it, the Court might, at their discretion, have 
allowed bail to be taken in another form, but I cpnnot 
collect that from the affidavits. It appears that the de¬ 
fendant was constantly moving firSm place to place, and 
that it must have been .a matter of great difficulty to 
ascertain his residence. That being so, I think that as 
the third proclamation was not made in the place where 
according to the provisions of the statute of Elizabeth it 
ought to have been made, it is to be considered as if no 
such proclamation had^ been made. I think, therefore, 
that the recognizance of bail must be taken to pay tlie 
condemnation money. 

Holroyd J. If this be a case within the statute of 
Elizabeth^ it is quite clear that tl\^ Court have no dis¬ 
cretionary power, but must order bail to be takdh to 
pay the condemnadon money. Now here the objection 
is, that the proclamation was not- made at the place 
where the statute of Elizabeth requires it to be made. 
Then it must be considered as if no such proclamation 
had been made as is required by that statute. I think 
<al5o upon the facts disclosed in the affidavits, that there 
was not any want of due diligence on the part of the 
plaintiff or the party employed by him to ascertain 
where the defendant resided. 

LinxEDALB J. Where an outlawry is to be reversed 
for irregularity, the Court may, in its discretion, order 

bail 
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bail to be taken in the alternative, but where it is to be 
reversed on the ground that the provisions -of the sta¬ 
tute Mizabeth have not been complied with, then the 
Court are bonnd to order bail to be’taken to pay the 
condemnation money. Now I thiftlc this case strictly 
within the statute of Elizabeth, because the third pro¬ 
clamation not having been made at the place required 
by that statute, it mus^be considered as if no such pro¬ 
clamation had been made. 

Rule absolute on defendant’s putting in bail to 
answer the condemnation money. 


5SS 

RATtil 

agaitM 

CuokV. 


Neale against Wyllie. 


Monday, 
Nov, S'ah. 


^OVENANT. The declaration stated a demise by Where the t«- 

indenture, in 1804, of certain premises by plainti^ "cmb ronton* 

to one Finch, for eighteen years, w'anting seven days, if 

one EUz, Coppock should so long live; and a covenant P™' 

to repair and leave the premises in repair at the ex- who entered 

into a similar 

piration of the term. That the interest of Finch vested covenant, and 

in defendant by assignment, that defendant during the lessor"bro^ht 

term suffered the premises to be out of repair, and so tw ^Mvenant 

left them at the expiration of the term in’ 1822, By ica2*an?r«. 

reason whereof plaintiff afterwards, to wit, on, &c. was .Jhat the d^*****’ 

forced and obliged to pay, and did pay to the said ™®ges»nd costs 

Eliz, Coppock, (by whom the premises had been demised action, and 

also the costs 

to plaintiff for a loqger term before h€ granted the of defending 

, **» might be 

lease to Finch,) the sum of 10/., as and for damages for recovered as 
the bad state of repair of the premises; and also 100/. 
for the costs of an action brought against him by JEliz, 2Se un^c"** 
Coppock to recover those damages, and whereby also he ^^chonds 


Mm3 


was 


covenant to 
npair. 



5S4 


CASES IN MICHAELMAS TERM 


1824 . 

tuiahut 

Wiiux. 


was put to the further expence of 100/. in defendii^ 
that action. The defendant snilfered judgment bjr de¬ 
fault. On the execution of the writ of enquiry the 
plaintiff proved that the premises were left out of repair 
at the expiration of the defendant’s term, as allied in 
the declaration. He then proved that he was tenant of 
the premises to Mrs. Coppock^ under a lease granted to 
him in 1801, in which there was a covenant to repair; 
and that he paid 10/. damages, and 57/. costs, in an 
action brought by Mrs. Coppock on that cov^ant; and 
also that the costs of the defence amounted to 48/. The 
jury assessed the damages at 10/., the sum recovered by 
Mrs. Coppock, In this term Abraham obtained a rule 
nisi to set aside that inquisition, and have a new writ qf 
enquiry executed. 

Hutchimm shewed cause, and contended that the de¬ 
fendant was not liable to pay the costs of the action 
brought by Mrs. Coppock against the present plaintiff. 
The defendant was not assignee of the original lease, 
but an under^lessee, so that there was not any privity 
between him and Mrs. Coppock; nor was there any 
covenant by the defendant to indemnify the plaintiff 
against any costs or damages which he might sustain in 
any action 'brought against him for not repairing the 
premises. The plaintiff might, if he had thought 
fit, have repaired the premises, and then no action 
could have been brought against him; he ought not, 
therefore, to'recover the costs of such an action as 
special damages. 


Per 


Abraham contra, was stopped by the Court. 
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Per Curiam, The defendant by taking , an assign- 1824. 
ment of the lease granted to Finch bound himself by 
the covenant to keep the premises in repair during the 


term thereby ^nted» and so to deliver them up at the 
expiration of the term. The premises were suiFered to 
be out of repair, in consequence whereof an action was 
commenced against the present plaintiff, and he has 

allied as special damage, resulting from the defend- 

»• 

ant’s breach of covenant, that he was compelled to pay 
damages and costs in that action, and was also put to 
considerable expence in defending it. If he could not 
recover those damages and costs against this defendant 
he would be without redress for an injury sustained 
through the neglect of the defendant, and not in conse¬ 
quence of his own default; for during the term he could 
not enter and repair the premises without rendering 
himself liable to be treated as a trespasser. For these 
reasons we think that the jury assessed the damages 
upon erroneous grounds, and'that a new writ of enquiry 
must be executed. *• 

Rule absolute. 


Stephens against Weston and Griffiths. Ainnniiy, 

° KTov. 29lh. 


I^N September 1822, defendant Weston distrained for “where an on- 
rent upon a farm of which the plaintiff’ was tenant; mlX^To\etoff 
the distress not producing sufficient to pay the arrears, 


Weston, on the 3d of October, brought an action against 


action against 
til use recovered 


Stephens fox the balance, which was tried at the Hereford ® 

' •• tion, an attor- 

Spring assizes 1823 , when the plaintiff obtained a verdict ncy has a lien 

° ‘ on thejodg- 

ment obtaiiied 

by bib client agunst the opposite party, to tlic extent of bis costa of that cause only. 


M m 4 


for 
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1824. 

SrEriTENs 

against 

WftSTftK. 
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for 385^. 10£.; and the costs were subsequently taxed at 
4-8/^ making together 433^^ lOs. In November 1822, 
Stephens brought an action against Weston and three 
other persons employed by him in making the distress; 
and at the Spring assizes 1823, obtained a verdict. The 
damages and taxed cos^s in that action amounted to the 
sum of 208/. 10s., which was paid on the 3d of Navsmber 
1823. In NovenUicr 1822, Stephem brought an action 
against JVestm and three other persons, HatriSf Cole, and 
the defendant GriffUhs, for taking possession ^f his farm 
under an order of justices made as upon a vacant pos* 
session; and he also appealed against that order. This 
action was tried, and the appeal heard at the Spring 
assizes 1823, when Stephens recovered against Weston, 
Hmris, and Cole, but Griffiths was acquitted, and resti¬ 
tution of the farm was ordered upon the appeal. The 
farm was restored to him on the 1st of April, and the 
costs of the action of trespass being taxed amounted, 
together witii the damages, to 88/. 10s., which were 
paid on the 5111 November 182?. Stephens, in Ap'il 
1823, commenced the present action agaiif^t Weston 
and GriffUhs for a continuation of the trespass in keep¬ 
ing possession of the farm from the 18th Septen^er 
1822, until the 1st of April 1823. During that time 
GriffUhs held the farm as tenant to Weston under a 
promise of indemnity. The defendants suffered jtidg- 
«nent by default, which was signed on tlie 16th of Julp, 
and a writ of enquiry was executed on the 15th of Sep¬ 
tember, when the damages were assessed at 160/. The 
defendant Westofi died on the 16th of October. In 
Michaelmas term an application was made to the Court, 
witli the consent of the personal representatives of the 
defendant Weston, to set off the amount of tlie diunages 

and 
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and costs in this action against the damages and costs in 

the 'cause in which Weston was plaintiff, and in which 

he had recovered 433^. 10s.; and a rule was made by 

which it was referred to the Master to ascertain the 
^ • 

amount of the lien of the plaintifT^ attorney on the 
judgment obtained in this cause; .and that the damages 
and Qpsts in this action should be set off against the 
d^ages and costs in the action of Weston v. Stej^henSf 
subject to the amounrwhich the Master should find to 
be the attorney’s lien. The Master was of opinion that 
the plaintiff’s attorney had a lien on the judgment for 
all business transacted for the plaintiff in the causes, 
wherein the parties were virtually the same, and which 
arose out of tlie same grievance; and he taxed all the 
bills of costs in the various causes before enumerated 
as between attorney and client. The costs in this par> 
ticular cause were taxed at 76f. 10s.; and the Master 
found tliat the lien of the plaintiff’s attorney on the judg¬ 
ment in this case amounted to 188i^. 175. lid. 


1824, 


StVTHXMS 

ag(mst< 

Vftssov, 


Marryat now shewed cause. This court have laid it 
down as a general rule, that the equitable claims of the 
parties to a suit are not to prejudice the lien of the 
attorney. In this case it is quite clear, that if the 
damages and costs in this action had beeq paid to die 
plaintiff’s attorney he would have been entitled to retain 
them for his general balance; and if that be so, and the^ 
defendants in this action are entitled to set off the 
amount of the judgment obtained by them against the 
damages and costs in diis action, the plaintiff’s attorney 
will be deprived of the general lien which he otherwise 
would have had. In Harrison v. Bainhridgef decided 
in this court last Easter term, where the Court allowed 

the 



i8S« 


imi. 



'Wiavmr^ 
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the costs in equity to be set off against a ju^ment at 
law» the Loid Chief Justice said that it must hf subject 
ta the general lien of the.attorney.(a) 

. W. JS. Taunton, .contra, was stopped by the Court. 

Abbott C. J. The only authority cited to shew tliat 
an attorney has a general lien on a judgment obtained 
by his ^ent against the opposite party is a dictum 
attributed to me in Harrison v. Bainhridge, It is to be 
observed, that in that case the question was not whether 
the lien was general or special, but whether the costs of 
a bill in equity, which had been dismissed, might be set 
dSf against the judgment in an action ^.brought for the 
same cause, and the Court decided that they might 
subject to the lien of the attorney; and it is said that 
I used the expression, ** subject to the general lien 
of the attorney.’’ If I did, it certainly was an inac~ 
curate expression. It is to be observed, however, that 
that case was referred to the Master to ascertain the 
amount of the attorney’s lien ; and that it is still'pending 
before the Master, who now awaits the decision of the 
Court in this case before he makes his report. In- 
c^iendently of that supposed expression of mine, there 
is no authorjty for saying that an attorney is entitled to 
claim a general lien on such a judgment. In Middleton 
t, HiU (b) the costs in error were considered as costs in 
the cause. In the present case the attorney claims a 
lien not merely for ^e costs in this particular cause, but 
for costs incurred in other causes in which the damages 
and costs have been paid. So that the effect of alloK- 

(«) See this case reported in 2 JB, <j|- C. 800., wliere the expreision 
gttteral Hen docs not occur. 

(^) 1 240. 

ing 
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ing such a lieo would be to make the present defendmit 
pay twice over, which certaiidy would not be 

omsistent with justice. Another question ii^ wbetfaer 
the present p]|untiff is entitied to a li^ f(Mr the costa of 
the appeti. Now, it does not appen^sipon the afi^vi|^ 
whether that appeal was necessary in order to enable 
the plaioliff to bring the action of trespass. If that 
were s(^ periiaps it mi^t be considered as parcel of the 
cause, as the writ of error was in the cale of MiddlMon 
V. HilL 1 think it sufficient to answer all the purposes 
of justice, to lay it down as a rul^ that when party 
seeks to set off judgments in different actions, the attorney 
shall have a lien for his costs in the particular cause 
only; and 1 think that that is the only lien which an 
attorney is by law entitled to insist upon. 




189 *. 


fitllWM SV 

ogDUfUi 

WaoKw. 


Bayley J. This is an application to the equitable 
jurisdiction of the Court In the Common Pleas, the 
attorney’s lien for his costs is held to be subject to the 
equitable claims of th^parties in the cause; but in this 
court, parties are not allowed to set off judgments until 
the attorney’s bill for the costs in the particular cause has 
been discharged. I am not aware of any authority to shew 
that an attorney in such a case has a general lien; and ^ 
1 think that tlie case of Middleton v. HiU is .an authority 
to shew that his lien is confined to the costs in the par- 

a 

ticular cause. In that case, it was held that the lien o^ 
the plaintiff’s attorney upon the debt and costs recovered 
in the cause after affirmance upon writ of^error, must be 
satisfied before the defendants were entitled to set them 
off {^inst a judgment recovered by them in another 
cause against the plaintiffs; and that costs in error were 
costs in the cause. It was objected that the costs to be 

allowed 
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SnPBEKS 

agaiiut 

Westok. 


allowed to the plaintiff’s attorney ought not to include 
the costs in error; but the Court held that the costs in 
error were costs in the ciause; for the plaintiff was not 
in full possession of his judgment until djie writ of error 
was determined, ^w, if the attorney had been entitled to 
a general lien, that question could not have arisen. It 
is clear, therefore, that it was considered bo|||( by the 
counsel and the Court in that case, that the attorney 
had a lien for his coste in the particular cause only. 


HolboydJ. Although an attorney has a general 
lien, as against his own client, it by no means follows 
that he has a general lien so as to affect the rights of 
other {persons. Where an attorney has been at the 
expence of obtaining a judgment, it is perfectly consist" 
ent with justice that the debt due to him for costs shtmld 
be paid to him out of that debt of which he has been 
the means of procuring payment to his client; but it is 
sufficient for all the purposes of justice, to say that the 
attorney shall have a lien on the'judgment so obdiined 
against the opposite party for the costs in that particular- 
cause. 


Littjledale J. concurred. 


Rule absolute. 
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Sykes against Sykes and Another, (a) 

■H * • 

^ASE. The declaration alleged that the plaiatid^ 
before and at the time of committing the grievances 
comploinllitof, carried on the business of a shot-belt and 
powder-flask manufactiy;pr, and made and sold for profit 
a large quantity of shot-belts, powder-flasks, &c.," which 
he l^os accustomed to mark with the words S^/ces 
Patent,” in order to denote that they were manufactured 
by him, the plaintiff, and to distinguish them from 
articles of the same description manufactured by other 
persons. That plmntiff enjoyed great reputation with 
the public, on account of the godd quality of the said 
articles, and made great gains by the sale of them, and 
that defendants, knowing the premises, and contriving, 
&C., did wrongfully, knowing, and fraudulently, against 
the will and without the licence and consent of the 
plaintiff, make a great quantity of shot-belts and powder- 
flasks, and cause them to be marked with the words 
** Si/kes Patent,” in imitation of the said murk so made 
by the plaintiff in that behalf as aforesaid, and in order 
to denote that the said shot-belts and powder-flasks, &c. 
were of the manufacture of the plaintiff; and'did know¬ 
ingly, wrongfully, and deceitfully sell, for their own 
lucre and gain, the said articles so made and marked 
as aforesaid, as and for shot-belts and powder-flasks, 
&c. of the manufacture of the plaintiff; whereby plain- 

i r 

“■ f 

tiff’s mark, and sold tha goods so inarked in order that his customer 
fact they did, resell UiMm as and for goods manufactured by die plaintiff: 
evidence supported hie declaration. 

(a) This case ought to have appeared in an earlier day in this term, but 
It was unavoidably postponed. 

tia’ 


541 

1324. 


Where a ma¬ 
nufacturer had 
adopted n par¬ 
ticular mark 
for his goods, 
in order to de¬ 
note that diey 
were manufac¬ 
tured by him: 
Held, that an 
action on the 
case was main¬ 
tainable by him 
against another 
persop who 
adopted the 
same mark fur 
the purpose of 
denoting that 
his goods were 
manufactured 
by the plaintiff,, 
and who sold 
the goods so 
marked as and 
for goods ma¬ 
nufactured by 
the plaintiff 
The declar¬ 
ation stated 
that defendant 
sold die goods 
as and for 
goods manu¬ 
factured by the 
plaintiff; it 
appeared in 
evidence that 
the persons 
whq bough|^ie 
jfmds of the 
defendant knew 
by whom they 
were manufac¬ 
tured, but dial 
the defendant 
used the pUun- 
i might, and^in 
Held, diat diia 
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1934* tiff wa$ preveitited from selling a great quantity of shot> 
‘' " bdtSy powder*jbsks, &c^ iad greatly injured in raputa- 

<w#ur tipD, the/arUcl^ so 'manufat^ured and sold by the de- 

9nczM * 

fmidlsite being greatly inferior to those mann&ctured by 
the plaintiff. Plcla, not guilty. At the trial before 
at the hist '^orksHire assizes, it was proved that some 
years since the plaintiff’s father obtained a patent for 
tl^ manufacture of the articles in question. action 

afterwards brought for infringing the patent, it was held 
to be invalid, on account of a defect in the specification; 
but the patentee, and afterwards the plaintiff, continued 
to mark their^ articles' with the words “ Slices Patent,” 
in order to dbtinguish them as their manufacture. The 
defendants afterwards commenced business, and manu¬ 
factured articles of the same sort, but of an inferior de- 

i 

scription, and sold them at a reduced price to the retail 
dealers. They marked them with a stamp, resembling 
as nearly as possible that used by the plaintiff in order 
that the retail dealers might, and it was proved that tliey 
actually did sell them £^ain, as and for goods manu- 
fiictured by the plaintiff; but the persons who bought 
these articles from the defendants, for the purpose of so 
reselling them, knew by whom they were manufactured. 
It furtlier appeared, that the plaiujpp’s sale had de¬ 
creased since the def^donts commenced this business. 
It was contended for the defendants, tliat the plaindfl& 
^ could not maintain this action, for that one of the de¬ 
fendants being named he had a right to mark his 
goods with that name, and had also as much right to add 
the word ^ patent” as the plaintiff the patent granted 
to^the latter^ hawing been declared inva^ The learned 
Judge overruled the objection, as the ffifondant had no 
right so to mark his goods as and Jw goods manuiac- 

20 tured 
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tured by the plaintLOf, which is the allegation in the de- 1824* 
claration. It was then urged that th^ d^laration was 

. ^ ^ SntSs 

not supported by the evidetfc^ for that it charged that ogeiM 

* ElfM* 

the defendants sold the goods as and for goo^ idade by ' ^ 
the plaintifi^ Whereas the immediate purchasers hnew 
them to be manufoctured by the defendants. The 
learned Jyidge overruled this objection also, and left it 
to the jtny to say, whether the defendants adopted the 
mark in question for the purpose of inducing the publkl 
to suppose that the articles were not manufectured by 
them but by the plaintiff, and they found a verdict for 
the plaintifif. And now ^ 

brougham moved for a rule nisi for a new trial, and 
renewed the second objection taken at the trial, and 
contended, that the facts proved did not support the 
declaration. The allegation should have been, not 
that defendants sold the goods as and for goods made 
by the plaintifif but that they sold them to third per¬ 
sons, in order that tljey might be I'esold, as and for 
goods manufectured by the plaintiff. 

Abbott C. J. 1 think that the substance of the de^ 
claration was pro?^. It was established most clearly, 
that the defendants marked the goods manufectured by 
them widi the words Slices Patent,** in order to de¬ 
note that they were of the genuine manufacture of the, 
plmntiff; and although they did not themselv^ sell 
them as goods qf the plaintiff’s manufacture, yet they 
sold them to retail dealers, for the express purpose of 
being resold, asygoods of the plaintiff’s manufectnre. ^ 1 
ffiink that is substantially the same thing, and that we 
ought not to disturb the verdict. 


Rule refused. 
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Where the 
magistrates at 
a special petty 
session dismiss 
an application 
tinder the 
Gt 4« c« 53» 
s. 2., not on 
the merits but 
on a mistaken 
notion of the 
law, an appeal 
lies to Uic 
general quarter 
sessions. 


The King against Tucker. 

« 

€ 

the 4th of }^ove7iibcr 1823, two coni stacks, the 
property of Tudrr, were wilfully set on fire in the 
Imndrctl of JfnifcnMc, in the county Somcm/, In 
somepei'bun nnknowu. The daifihges sustained anioniit' 
ing to sol. Tucker gave the notice required by tin* 
3 G. 4, c. 33. s. 2. (a), and in pursuance thereof a special 

(a) Itiis section enacts, Tliat where tlio loss, injury, or damage, 
cliunied or alleged to lia\e Iwn sustained, shall not exceed in amount the 
aum of 3(V., it shall and may be lawful for the parly or pirties damnihed 
or injui^, and he, she, and they are hereby direrted witliiii one lalcndo. 
month next after such damage or injury Uiall have been sustained, to gne 
notice in writing to tiie high constable of the hundred, &.c. in whidi suih 
loss, injury, or damage shall liase been suflered or sustained, of sue it 
riotous or tumultuous assembly having taken place, and the nature and 
amount of the loss, injury, or damage sustained, and of his, her, and then 
intention of calling upon the inhabitants of such hundred, &c, to make 
good such loss, injury, oi damage, and the said high constable is fuitli 
with to give notme in writing tlicrcof to the magistiateirf residing in oi 
acting for such hundred, &c., who shall tiiereupon appoint a special petty 
session to be iioldcn within tliirty days next after the receipt of such notiei*, 
of all the magistrates residing in or acting for such hundred, &c., to lieat 
and determine of any complaint which may he then and there brought 
before them, for or on account of any such damage or injury having been 
sustained by or through the means aforesaid; and the party or parties so 
damnified and injured, is and are hereby directed to give notice, or cause 
• notice in writing to be placed on tlic church or cha{K>l doors, or must 
conspicuous place of the parish, township, or place in whuli such loss, &c. 
shall have been sustained, on two successive Sundatf<. next prciediiig the 
di^ of holding such special petty session, of the intent and puiposc for 
which.such specia* petty session is to be held.” 

By sect. 7. it is enacted, “ That if any person or persons in England 
sliall think himself, herself, or themselves aggrievedJw any thing done in 
penuance of this act, such jierson or persons may aj^al to the justices of 
the peace at their qext general quarter sessions of the peace to be holden 
for surii county.” 

'« .', # ;; petty 
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petty sessions was holden on the 9th of Ikcemhfr 1825, 
by S. 7\ JV,f T. W., aQtl R. P., justices the 

hundred of Winterstokey to liear the complsanh Hating 
heard the evidence the justices dismissed the coni{)lauit, 
on the ground that they had no povt^p* tq^grant relief^ as 
it had not been proved to them thk any not or tutnultu* 
ous assembly existed when the offence was committed, 
or that the persons who committed it were armed with 
swords, iir&'arnis, or other ofiunsive weapons, or had 

' ’’ ' 4 ‘ i »/ * 

their faces blacked, or were in disguised Habits. Tucker 
entere«l an appeal at the general quarter sessions holden 
for the couqty, on the 12th of January, 1824. The 
jqstic.es at-si^sions 4i^nussed the appeal, on the ground 
^at'they hjiditt^^ui^^ction to hear it. In Easter term 
a rule wiu upon the justices of the 

county why a mandamus 

shouiji^^bt lslue, them to hear the appeal, 

upon splicethafrale to be given to the said justices, 
‘or The iqlC^as served upon thosC justices 

alone wh^ Heard tKq^btigiiaal .cbthpl|&^*ri^j^e ^^pecial 
petty eessions, and upon the high constable of the hun¬ 
dred.' No cause was shewn and the rule was made ab¬ 
solute, and th% mandamus was served upon the same 
justices. At the Midsummet' quarter sessions it was 
objected against the appeal, that the rule *nisi for the 
mandamus was not properly served, and thereupon the 
justices refused to hear the appeal. In this term a rule 

♦ ft 

nisi was obtained to quash the writ of mandamus, quia 
improvide emanavit; and now the court called upon 


1824. 


DiaEiMo 

TuAcu. 


Barnard to i^^port the rule. The rule nisi for the 
mandamus ought to have been served upon some justices 
for the county besides those who heard the original 
Vox,. III. N n complaint. 
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IS^^. complaint. It was not probable that they would interfere 
The King prevent the appeal from* being heard, however clear 

a^inst it might bte that the sessions were not authorised to hear 
Tvcxsk. ^ ® 

it., (The officers of the crown, office stated, that the 
rule was served according to the usual practice of that 
office.) Still tlie writ of mandamus ought not to have 
issued, for the justices at sessions had no power to hear 
the appeal. By the 3 G. 4. r. 33. s. 7., an appeal is 
given to any person aggrieved by'any thing dotie in pur¬ 
suance of that act. In this instance nothing was done 
by the justices in petty sessions. They heard the state¬ 
ment and evidence, but thinking that the complainant 
had not established a case within the act, they refused 
to make any order and dismissed the complaint. There 
was nothing then to appeal against. What was called 
an appeal was more properly an application to the 
justices at quarter sessions to exercise an original juris¬ 
diction, which is not given to them by the statute. This 
is analogous to orders of removal in'which the sessions 
have not any original jurisdiction. Nor have they any 
such jurisdiction to make a poor rate. , So also, until 
the SCar.l. c. 4., they could not make original or¬ 
ders of filiation, although an appeal was given by the 
18 c. 3.: nor can they entertain an appeal where an 
information for a penalty has been dismissed. There 
must be some act donc^ in order to give them juris- 
t, diction. 

Abbott C. J. I am of opinion that we ought not 

A 

to quash this writ. It appears that the rule to shew 
cause was served according to the -general practice 
adopted in the crown office, and therefore the justices 
cannot allege as a ground of complaint, that they had 

not 
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not an opportunity of sfiewing cause against it* But ,1824. 

The Kino 
a^dhmt 
Tvemu 


loss. The high constable is to give notice to the * 
justices residing in or acting for the hundred, who, 
within thirty days, are to holcl a special potty sessions 
to hear the complaint; and the jiarty injured is also to 
affix a notice to the church door on two Sundays next 
before the holding of the petty sessions. The appli¬ 
cation Jbr relief cannot then be made to this or that 
justice at the pleasure of the party, but in such a man« 
ner as that all the justices acting for the division may 
attend, 'riie application must be made within a certain 
time, notices are to be given, and the petty sessions 
must be held within thirty days. The party cannot, 
therefore, renew his application for relief if the com¬ 
plaint is dismissed, nor can this Court issue a man*. 

* # 

damus to the special petty sessions. The question then 
is, whether a dismissal of the comjdaint, not on the merits, 
but on a mistaken notion of law, is not under such cir¬ 
cumstances to be considered as an act done, against which 
an appeal lies by the seventh section cf the act. I think 
that it but my opinion is founded on the peculiar 

N n 2 provision? 


still, if the writ commatvled them to do that which by 
law they have no power .to do, it would the duty of 
this Court to quash it. The observation is perfectly 
correct, that with respect to orders of removal or of 
filiation under the 18 EUz. c. 3.,* 01 ’ poor rates or pro¬ 
ceedings to recover penalties, the sessions cannot enter¬ 
tain an appeal unless some order has been made. But 
the authority given,l)y the 3 G. 4. c. 33. is special and 
peculiar. The party injured is, within one month after 
the injury has been sustained, to give notice of the in¬ 
jury to the high constable, and that he intends to call 
upon the inhabitants of the luindred to make good the 
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provisions and language of the act, and must not be con¬ 
sidered as a precedent in any* other case. 

R^e discharged and peremptory mandamus 
awai'ded. 

C. F. Williams and Jeremy were to have opposed the 
rule. 


The King against The Justices of Lincolnshire. 


2!bvember S9th. 

An appeal 
against an order 
of bastardy 
cannot be en- 
tered at the 
quarter sessions, 
unless there be 
such notice and 
recognizance 
as is required 
by the 49 G. 3. 
e. 68. r. 7. 


D. F. JONES in Tnnity term had obtained a rule, 
calling upon the justices of the county of Lincoln 
to shew cause why a mandamus should not issue, di¬ 
recting them to enter as of the last Easter general quarter 
sessions, the appeal of John Ulyait against an order of 
two justices adjudging Ulyatt to be the reputed father of 
a bastard child, and to cause continuances to be entered 
until the next general quarter sessions, and then to hear 
and determine the appeal. The order was made upon 
the 14th of Jannatyy and the next general quarter ses¬ 
sions of the peace for the county took place on the 27th 
of April, No- notice of appeal was given nor any re¬ 
cognizance entered into to try the appeal at that sessions, 
but an application was made to the justices assembled at 
that sessions to enter the appeal then, and to adjourn 
it to the next sessions; but the justices refused to re¬ 
ceive the appeal, for want of notice and recognizance. 
The affidavits in support of the rule stated it had been 
the practice to receive such appeals without notice, and to 
adjohrn them to the following sessions, but that was denied 
by the affidavits on tlie other side. It appeared* further, 
that notice of appeal was given for the adjourned ses¬ 
sions at Scalding, which were held on the 6ih of May. 

I Balgny 
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Balftyy now shewed cau^, and relied on the 49 G. 3. I8?4i 

c. 68. s. 7., which enacts, tthat no appeal in any case re- 
latiiig to bastardy is to be broi^ht, receiixd, or heard^ 
unless notice be given according to that act, ten days LwcoLHsawt. 
before the next general quarter sessions, and recogniz¬ 
ance entered into within three days after such notice. 

Ulyatt having omitted to give such notice and enter into 
such recogni^ance, t^j^ court below haii no jurisdiction 
even to enter the appeal, and no notice or recognizance 
intended for any adjourned sessions to be holden for any 
division of the county would be sufficient under this 
act. 


D. F* Jones, in support of the rule, admitted, that 
though all the other provisions of the statute 49 G. S. 
C.68. had reference to an extended liability of the reputed 
father in point of expence, yet the terms of the seventh 
section were general, “ no appeal in any case relating 
to bastardy.” But he contended, that inasmuch as it 
appeared upon his aifidavits that it had been the prac¬ 
tice of those sessions to enter the appeal at the next 
sessions, and to hear it at the subsequent sessions, the 
prohibitory words of the statute would be satisfied by 
holding, that the appeal could not be heard and decided 
at the next general quarter sessions, unles's the notices 
and recognizances were given in time for such sessions.^ 
At all events notice and recognizance having been, in 
fact, given in time for the sessions to be held by adjourn¬ 
ment at Spalding for another division ftf the county, 
Ulyait was entitled to have the appeal received and 
heard, Ilex v. Coysian. (a) 


(a) ISirf. i4y. 
Kn ^ 
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18^4. 

The XiKe 

iWAt/tSi 

The justices of 
Lixc'olmsiiiki;. 


Per Curiam. No alleged practice can prevail against 
the positive’words of the act, “ that no appeal shall be 
brought, received, or heard.” The justices, therefore, 
had no power to enter or receive tlie appeal. And as 
to the Spalding sessions, they appear to be only ad~ 
joumed sessions, whereas the words of the act are, “ the 
next general quarter sessions of the peace for the county.” 
The notice and recognizance were clearly too late, and 
this rule must be discharged. 


Rule discharged. 


Monday , Patterson, OR the Demise of Gradridge and 

November 2di\u r-x , ‘ r'l 

Others, against Eaues. 


An ejectment 
brought in an 
inferior court 
on a lea.se ese» 
cuted and sealed 
on Uie premises, 
which were 
within the Ju¬ 
risdiction of 
that court, may 
be removed into 
this court by 
certiorari, if 
tiiere be any 
ground for be¬ 
lieving that it 
cannot*!:'' ’»»i- - 
partially tried 
in the inferior 
court. 


was au' ejectment brought in the court of the 
mayor, recorder, and bailills of the city of Winches* 
ter, on a lease executed and sealed on the jircmises by 
the lessors of the plaintiff. Tltc defendant having re¬ 
moved the cause by certiorari to ibis court, a rule had 
been obtained to take ibc certiorari and return off the 
file on an affidavit stating the execution of the lease on 
the premises which lay within the city of Winchester, 
and that the plaintiff intended to proceed to trial in the 
Court below as soon as the recorder (a barrister), should 
be present to preside, whicli was expected to be before 
the next assizes. The affidavits in answer stated, that 
the defendant was apprehensive that the cause would not 
be fairly and impartially tried in the town court, by 
reason of the deputy town clerk being, as the defendant 
believed, the attorney of the lessors ol’ the plaintiff, and 
having the impanelling of the jury. 


Jeremy 
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Jeremy now shewed cause, and relied on the facts 
stated in the affidavits. | 

W. E, Taunton in support of the rule. The distinc* 
tion is, whether a lease had or hac^ciot been sealed on 
the premises. In the former case, the practice is for 
the Court to award a procedendo, because the land is 
local property within the jurisdiction of the court below, 
in the latter not. Runnington on Ejectment, 151, 152. 
Sellon's Pract. 2d edit. vol. ii. 138., Allen v. Bttrncye{a), 
and Jones v. Davies. (/;) Besides, the lessors of the 
plaintiff will be delayed, if the trial of the cause should 
stand over until the assizes. 

Abbott C. J. This is a cause commenced In a court 
of inferior jurisdiction, and the defendant is entitled to 
his writ of certiorari. The rule relied on is only to be 
found in Scllon’s Practice ; and that book, though a 
very valuable one, has been published too many years 
to be I'elicti on as beihg an authority at the present day 
in all cases. The defentlanl’s apprehension of not 
having a Ijiir trial is a sufficient ground for his suing 
out a certiorari. The present case is essentially dif¬ 
ferent from that of Jcnics v. Davies. 

• 

tloLiioyn J. The writ of certiorari is a matter of 
course; it is like a re. fa. lo. in replevin, and J cannot 
see why an ejectment should not be removable as well as 
a replevin. At any rate, the defendant’s •apprehension is 
a sufficient ground to justify us in retaining the cause. 

Rule discharged. 
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Fattcmon 

ag/pimt 

Eadbc.' 


■ i;avw.-,hs). 
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1824. 


J/bncfay, 
November ^S\h. 


Weatherby against Goring. 


The Court will 
not. before 
issue joined, 
entertain a 
motion to 
change the 
▼enue in an 
action on a spc« 
cialty. 


^OVENANT on an indenture of apprenticeship. 

Before plea Wightman moved to change tlie venue 
from London to Lancashire, on an affidavit that the 
cause of action, if any, arose in iliat county, and that 
all the witnesses resided there. 


Cressfuxll shewed cause and contended, that the de¬ 
fendant could*not be entitled to change the venue, 
without making an affidavit of merits; for otherwise, it 
would not appear that he had any defence, or any wit¬ 
ness to examine. 


Per Curiam, The motion was made too soon. Until 
issue has been joined, the Court cannot tell wliether the 
defendant intends to set up any defence to the action, 
and he cannot be entitled to change the fenue in an 
action on a specialty, unless it appears clearly that he 
will have some witnesses to examine on the trial of the 


cause. 


Kule discharged. 
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18 ^ 4 . 


Inwood against Robert Richarp MAwley, 




Charles Mawley, and S..Tress. 


Nwemht'r 29th. 


RULE nisi had been obtained by Comijn for setting By the statute 
aside the judgment of non-pros, for irregularity. It 5 ., upon an 
appeared that a latitat was issued on the 17th of June tll^tlefen^anT 
1823, returnable oti the last day of Trinity term ; and the*t-rmwhi^t** 
that a copy Avas served on the defendant Tress on the process, 
18th of , 7 // 7 /r, but not niion the other defendants. On , 

' ^ plaintiff declare 

the 24th November 1823, an alias latitat issued against before the end 

of the term 

the defendants returnable on the last day of Michaelmas then ne*t foU 

lowing after 

term; and on the 25th of hovember^ a copy 01 this appearance, 
alias latitat was served on the defendant Uohert Richard (;,r 

Maxdeyj but the plaintiff’s attorney couUI not effect any ciaration^may 
service thereof, on the defendant Charles Mauolei/ before ** ®o‘^«‘red 

' • against nun; 

the return. On the Otli of Fehn/art/ 1824-, a pluries Held, that the 

statute contcm» 

latitat issued against tlipe defendants returnable on the plate-l such 

. , itn appearance 

last day of Hilari/term, which the plaintill’s attorney as would en- 
II !• • j nr y • title tlic plaill- 

could not succeed in serving upon C//7i;/eA'in tifftodetlare; 

consequence of his absence from London ; and another there aTathTt 

pluries writ issued on the 12ih Felmiarii 1824 against 

the defendants, returnable 011 the 19Lh of Mau in Faster baling '^•*»o‘l» 

term last past, a copv tif which last writ was served upon tl>e la'-t day of 

Trirgti/lcrmj, 

Charles Mcrdle^ ou the 10 th of Ma^, An appearance biftoiiifone 

, • 1 I , c 1 • , . , of Uie defend- 

was entered lor all the defendants in Fasta' term, which ants being 

served, an alias 

issued Tctuniahle on the last day of Alkhnehnas term, an4 one other of the defendants was 
served with a copy. In Uil'tttf term following a pluries latitat issued, returnable on the 
last day of HUary term, but which was nut served on the third defendant, and another 
pluries issued returnable on the 1 ;)th of May in Easter term, a copy of which was served on 
the third defendant. An appearance was entered for all the defendants in Easter term, and 
the plaintiir not having declared in V/miiy term, the defendant signed judgment of non¬ 
pros. : Held, that such judgment was regular, within the stat. I." Car. ‘. 1 . c. 2. s. .3, 


ended 
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1824. ended on the 31st of May. Trinity term ended on tlic 
7th of Ju!yi and on the 9th i'^July the judgment of non- 

InVOOD ^ 

agamst pros. was Signed. 

Mawley. 

E. Lwaoes shewed causoi There >vas no appearance 
upon which the plaintiff could declare untilterm, 
because, till that time, all the defendants were not in 
court. In Brandon v. Henry (aj. the defendant was ar¬ 
rested on a bill of Middlesex on the 22d November-, and 
special bail were put in in Michaebnas term and per¬ 
fected in Hilary term, and judgment of non-pros, being 
signed in I^ilaiy vacation was held to be irregular, 
and the court said that the plaintiff was guilty of no 
laches in not declaring in Michaelmas term, as the de¬ 
fendant was not then fully in court. All the defendants 
were not in court until Easter term. Now the statute 
must have contemplated such an appearance of tlic de¬ 
fendants as would entitle the plaintiff to declare against 
them. 

Comyn, contra. The first writ being joint, and no 
appearance entered of the term of which such writ W'as 
returnable, the statute of the 13 Car. 2. stat. 2. c. 2. s. 3. 
does not apply, and tlie judgment of non-pros, cannot 
be entered. That statute enacts, that ‘‘ upon an ap¬ 
pearance entered for the defendant by attorney, of the 
term wherein the process is returnable, unless the plaintiff 
shall put into the court from whence the process issued 
his declaration against the defendant, before the end of 
the term'^ next following after appearance, a nonsuit for 
want of a declaration may be entered against him.” 

(fl) 

Nov 
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Now here, no appearance has been entered for the de¬ 
fendants, of the term when tl/e first process was»return- 
able, and, tlierefore, the statute does not apply to this 
case. In Holmes v. Whitc^ cited in Prigmore v. Brad- 
l(y{a\ the Master reported that a •non-pros, could 
never be signed, unless bail were filed in the terra in 
which the writ was returnable. 

Abbott C. J. I think that the appearance "directed 
by the statute to be entered for the defendant must be 
an available ajipearance. In Brandon v. Hemy, the court 
seemed to consider that the plaintiff was entitled to one 
clear term to declare in after the defendant was fully in. 
court. Here, the appearance was entered for all the 
defendants in Paster term. There was no appearance 
before, so as to entitle the plaintiff to declare. The 
plaintiff could not declare until that time, and he was 
bound to declare only in Trinity term. The judgment 
of non-pros, was not signed until after Trinity term ; 
it is therefore regular, and this rule must be discharged. 

Rule discharged. 


1824. 


In WOOS 
against 
Mawiet. 


(a) 6JEas/,S]4. 
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1824>. 


Andrew Duncan against Henry Thwaites 

andf Others. 


Declaration for 
a libel stated, 
that tile plain¬ 
tiff was taken 
before a justice 


jj^ECLARATION stated that plaintiff was a person 
of good fame, and that ho had not been guilty, or 
until th^' time of the committing of the said several 


to answer a 
charge of 

having assaulted A. B-, and that the said charge was proceeded upon, and, in part, 
beard, and witnesses were examined concerning the same, of which A. B. was one, 
and the further examination was adjourned to a future day; tiiat at the time of publishing 
the libel no bill of indictment had been preferred against the plaintiff in respect of the 
charge, nor any trial had, and the subject matter of the charge was undetermined, yet that 
defendants, intending to hinder and obstruct the course of justice, and to prevent the plain- 
tifl* from having a fair trial, maliciously published in a newspaper, on the lOUi Juli/, the 
following libel: “One^. Xt.,of &c., underwent a long examination on a charge of 
having indecently assaulted a female child only thirteen years old The evidence of the 
child herself, and her companion, A. D.’s own cousin, displayed such a complication of 
disgusting indecencies, that we cannot detail it. It is right, however, tliat wc should say 
that the accused denied the principal facts alleged, and that the children made some slight 
variation in their evidence." The same count charged the defendants with publishing 
anotficr libel on the 18th Jult/, stating that A. D.y who was charged a week ago w’itli 
attempting to violate the person of a girl of thirteen, was again examined, but no furtlicr 
evidence was heard, and he was ordered to enter into a reeognizance for ‘itXV., and all the 
witnesses were bound over to prosecute.” There were oth-r counts setting out the libels, 
but making no reference to any proceeding before a magistrate. Plea/ first, not guilty ; 
secondly, that on, &c., at, Ac., before .7.//., justice, the plaintiff did undergo a long 
examination, Ac. (repeating the libclj and that afterwards, to wit, on the 15th day 
of Ju/y, at the public office, Jiow-itwf, the plaiiitin'was again examined, &c. (repeating 
the second libel.) ^The plea tlicn stated that the supposed libels contained no other than 
true, fair, just, and correct report and account of the proceedings wliieli took place on the 
Stli and 1 Jth days of Ju/y respectively, at tlie said public office, Bow Urecl, and were pul)- 
lislied by the defendants, with no scandalous, deram.st .ry, unworthy, or unlawful mo¬ 
tive whatever, and that the proct'edings therein reported took place publicly and openly at 
the police office, and the reports or accounts thereof composing the said supposed libels, 
were printed and published in the said newspapers as public news of such public proceed¬ 
ings, and with no other intent, and for no other object or purpose whatsoever : Held, upon 
demurrer, tlia. this plea was bad, inasmuch as it was no justification of the publication of 
slanderous matter, that it contained a correct report of the proceedings which took place 
in the course of a preliminary inquiry Itcfore a magistrate. 

The third plea was, that the several matters and things in the supposed libels contained 
were true; Held, that this pica vifas bad, because it was uncertain whether it meant that 
the report in the newspaper was a true report of the proceedings, or tliat the facts mentioned 
in it were true; and if ffie latter were the meaning, tltep the plea was much too general. 

The fourth plea to the whole declaration stated, that the supposed libel was notliing more 
than a fair, true, and correct report of proceedings which took place publicly and openly 
before the justice at the public office: Held, that this pica was bad, because it was no an¬ 
swer to thole counts which did not allege that any procccdiiur* had taken place before a 
justice. •- ." • i « tf .. 

The fifth plea which w'as pleotlcd to tlie counts conlaining the libel of the 10th ofJufy 


grievances 


was. 
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Dum.cah 

againu 

Thwaitbs. 


grievances by the defendants as thereinafter mentioned^ 1824). 
been suspected to have beep guilty of indecently as¬ 
saulting female children, or of attempting to violate the 
persons of female children, or of atteinptjing feloniously 
to ravish and carnally know any female against her will, 
or any other such crime; andYhatrthe plaintiffi before 
and at the time of the committing of the said several 

derwent a 

grievances by the several defendants as thereinafter longcxamin- 
mentioned, was and still is a solicitor of the High Court second plea, 

g^\ /*i*i •1 1 “ fliid upon tlidt 

ot Chancery. By means oi wlucli said several premises occasion the 

the plaintiff had not only obtained the good Opinion, &c. 

but also, in the way of his aforesaid profession, was ho- 

nestly acquiring great gains, &c., to wit, at, &c. And 

that before the printing and publishing the respective iatim, and by 

tiiem it ap- 

false, scandalous, malicious, and d^hunatory libels in peared that the 
1 • /» • 1 t 1 T , com- 

this first count, to wit, on the 8tn day of Jult/ 1823, plained of did 
to wit, at, &c. the plaintiff was taken and brought fun,"l"[^^'atid 
before Thomas Hallst Esq., being then and there one 
of the justices of our lord the present king for IVesi- 

^ I o omce, and on 

minster and Middlesex^ to answer a charge, complaint, gipund, it 
and .accusation against the plaintiff for having as- plea was 

® ‘ ® dearly had.) 

saulted Ann Chandler^ and behaved in an indecent Thesixtii 

manner towards her; and the plaintiff being so taken pleaded to the 

and brought before the said justice, the said charge was, \* 5 thof 

to wit, on the 8tli day of Jidy in the year afoyesaid, to pl 4 *f,tfffwaV*** 

wit, at, &c. proceeded upon, and in part heard and ex- pyy"g”^,“g 

amiiied into before the said justice, and certain witnesses *“’’4 to 

•' enter into re- 

were heard and examined concerning the said charge, ci^nizances, as 

® , in the libel 

of which said witnesses so heard and examined the said mentioned: 
An7i Chandler was one, and the further inquiry and ,ex- plea was good, 

inasmuch as 

the publication of the 15th of JWy contained no statement of the evidence, nor any com¬ 
ment upon the case, but merely stated the result of what the justice had thought fit to do. 

The seventh plea was, in substance, the same as the fifth, and held bad for tlie same 
reasons. The eighth being ^ilar to the sixth, was held good. 

amination 
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1824. 

Ddncak 

a^inat 

TuwAXtza. 


amination concerning the said charge was adjourned by 
the ^sald justice to a future day; * but at the time of 
printing and publishing tVe false, scandalous, malicious, 
and defamatory libel in this count mentioned, no bill of 
indictment hdd been preferred against the plaintiff for 
or in respect of the said^charge, nor had any trial of the 
plaintiff by a jury of the country been had or taken 
place for or in respect of the said charge, and the sub¬ 
ject-matter of the said charge, was then undecided and 
undetermined, to wit, at, &c.; yet the defendants well 
knowing ijie premises, but contriving and intending 
wrongfully unlawfully, and maliciously to hinder and 
obstruct the due course and proceedings of the admi- 
. nistration of law and justice, and to hinder and prevent 
tJie plaintiff from having a fair and irnpaitiul trial iu 
respect of the said charge, and to influence, inflame, and 
prejudice the minds of the lifitge subjects of our said lord 
the king against the plaintiff, and to make it be believed 
that lie, the plaintifl’, had been, and was guilty of having 
indecently assaulted a female child, and to injure the 
plaintiff iu his aforesaid good name, fume, and credit, 
and also in his said profi-ssinn and business of a solicitor, 
"'^and to subject him to the pains and punishment to 
which persons, who are guilty of indecently assaulting 
females, are liable by the laws of this kingdom, and to 
vex, harrass, oppress, impoverish, and ruin him, the 
plaintiff, heretofore, and before any bill of indictment 
was preferred against the plaintiff for the said supposed 
offence, and before any trial of the plaintiff was had by 
a jury of the country for the said supposed offence, and 
whilst the subject-matter of the said charge was unde¬ 
cided and undetermined, * to wit, on the 10th day of Jid^ 
1823, to frit, at, &c. unlawfully, wrongfully, maliciously, 

and 
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and injurioasly did print and publi&h, and cause to be 
printed and published, in a certain ne#spaper called the 
Morning Herald^ & certain-^ scandalous, roalicioi|, and 
defamatory libel, of and concerning the plaintiff, "and of 
and concerning the said charge, and of’ and concerning 
the said proceeding upon, ai^d in ptirt hearing, investi¬ 
gating, and examining of the said charge before the 
# 

said justice, containing therein divers scandalous, ma¬ 
licious, and defamatory.matters and things of and con¬ 
cerning the }>laintii?j and of and concerning the said 
charge, and of and concerning the said proceeding be¬ 
fore, and in part hearing, investigating, and examining 
the said charge before the said justice, according td the 
tenor and cficct following: that is to sa}', ‘‘ One Mr* 
Andrew Duncan of New Inn, (meaning the said plaintifij) 
underwent a long examination on a charge of having 
indecently assaulted a female child of only thirteen yeai’s 
old, (meaning the said Ann Chandler,) the evidence of 
the child herself, (meaning the said Ann Chandler,) and 
her companion Mr. Duncan's (meaning tlie said plain¬ 
tiff’s) own cousin of the same age, displayed such a com¬ 
plication of disgusting indecencies that we cannot detail 
it. It is right, however, that we should say the accuUd 
(meaning the said plaintiff) denied the principal facts 
alleged, and that the children made some slight variation 
in their evidence. Eventually the accused (meaning the 
said plaintiff) was admitted to bail himself in 100/., and ^ 
two sureties in 501, each for his appearance again (mean¬ 
ing the appearance of the said plaintiff) on Tuesday 
next.” Then followed eleven other counfs; on the same 
libel, not materially differing from the first. Thirteenth 
count, that before the respective printing and publishing 
the respective scandalous, malicious, and defamatory 

libds 
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libels ia this thirteenth count mentioned, to wit, on the 

' t* t 

Sth di^y of to ^it, at, &c. the plaintiff was 

take#ond brought before the said Thomas Halls,' Esq., 
being then and there ont of the justices of our lord the 
present Iting for JVes/minsier and Middlesex, to answer 
a charge, complaint, and'^ccusation against the plaintiff 
for having assaulted one Ann Chandler and behaved in 
an indecent manner tow'ards iier; and the plaintiff being 
so taken and brought before the said justice, and before 
the respective printing and publishing the respective 
scandalous, malicious, and defamatory libels in this 
th^^jt^enth count mentioned, the said charge, complaint, 
and accusation was, to wit, on the 8lh day oijidy in the 
year aforesaid, to wit, at, 3:c. })roceeded u})on and in 
part heard and examined into before the said justice, 
and certain witnesses were heard and examined touching 
and concerning the said charge, and the further en¬ 
quiry and examination concerning the said charge was 
adjourned by the said justice to a future day. And 
whereajp heretofore, to wit, on the said 15th day of July 
in the year aforesaid, to wit, at, 5cC. the said charge was 
further proceeded upon before the said Thomas Halls 
the said justice; [The inducement then proceeded as 
in the first count from the * to the * in p. 558.]’ to wit, 
on the 16th day oi'Jultj 1823, at, &c. unlawfully, wrong¬ 
fully, and maliciously, and injuriously, did print and 
publish in a new'spaper called the Morning Herald, 
a certain other scandalous, malicious, and defamatory 
libel of and concerning the plaintiff and of and con- 
cerntng the ISaid charge, and of and concerning the said 
ppoceediitgs thereupon, containing therein divers scandal- 
Qps, malicious, and defamatory matters and things of 
concerning the plaintiff and of and concerning the 
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said charge, and of and concerning the said proceedings 
thereupon, according to the*tenor and effect following: 
that,is tb say, “ Aiidrcxio Duncan the aittbrney,'(meaning 
the said plaintiff) who was charged a week ago with 
attempting to violate the perso)i of a girl of thirteen 
named Ann Chandler, (meaning flie said Ann Chandleri) 



ttojreAv 

TawAjor^. 


was a^ain examined, but no further evidence was heard, 
and he (meaning the said plaintiff’) was ordered to enter 
into recognizances to the amount of 200/. for his ap¬ 
pearance at the sessions, and all the witnesses were 
bound over to prosecute.” There then followed eleven 
other counU founded on this libel of the 16th of Juhf, 
The inducement at the commencement of this declar¬ 
ation applied to the first twenty-four counts. There theit 
followed twelve counts, of which some w'cre founded on 
the first libel, and others on the second, to which the 
inducement did not apply. 

Plea first, general issue. Second plea, as to pub¬ 
lishing the several libels in the declaration mentioned, 
that before any of the saitl several times whep, &c. 
to wit, on the 8th day of Jid^ 1825, at the public 
police office at Boxs) S/rcr/i in the county of 3Iiddle- 
sexj before the said Tlio7na& Ilalh, so being such 
justice as aforesaid, the plaintiff’ did undergo a long 
examination on a charge of having indecently as¬ 
saulted a female child of only thirteen years old, to 
wit, one Atm Chandler, and attempting to violate the 
person of the said Ann Chandler, and the evidence 
of the child herself^ and her companion the plaintiff^s 
own cousin of the same age, did upon that occasion 
then and there display a complication of disgusting 
indecencies, although the plaintiff then and there denied 
the principal facts alleged, and the childr^ 
some’ slight variation in their evidence, and eventually 
VoL. III. Go .the 

‘it 
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the plaintiff was on that occasion then and there ad¬ 
mired to bail hiihself in l OOL and two sureties in 50/. 
eadi, fbr the lippearance of min, the said plaintiff, again 
on Tve&day then nexf following. And that afterwards, 
to wit, on Tuesday the ISth day of Jidy in the year 
aforesaid, at the said pufadic office in Bern Street afore¬ 
said, the plaintiff was again examined before the said 

« 

Thomas Hallst so being such justice as aforesaid, touch¬ 
ing the said charge; but no fucther evidence was heard, 
and he, the said plaintiff, was then and there ordered by 
the said justice to enter into recognisances to the 
amount of 200/. for his appearance at the sessions, and 
all tlie witnesses were bound over to prosecute. And 
that the said several supposed libels in the said declar¬ 
ation mentioned, contained and contain no oth^^i* than 

I- 

a true, fair, and just report and account of the pro¬ 
ceedings which took place on the said 8th and 15th days 
of Jttly respectively, at the said public police office. 
Bow Street, aforesaid, on the respective occasions afore¬ 
said, and were printed and published by the defendants 
in the said newspaper called the Morning Jerald, with 
no scandalous, malicious, or defamatory, unworthy, or 
unlawful motive whatever; and that the said proceed¬ 
ings therein reported as aforesaid, took place as afore¬ 
said, publicly and openly at the said police office, and 
the said reports or accounts thereof composing the said 
supposed libels, were so printed and published as afore¬ 
said, in the said newspaper as public news of such 
public proceedings, and with no other intent, and for 
bo other object or purpose whatsoever, to wit, at, &c. 

Third plea, that the several matters and things, in 
the said several supposed libels contained, were and are 
true. 

Eourtb plea, that the said supposed libels respectively 

were. 
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w^re, and consisted of nothing more than .&irt.tru^ and 
correct reports in the said newspaper called the Morning 
Mei'old, of proceedings v^hi^h took place publicly and 
openly before the said Thomas Halls, so being such 
justice as aforesaid, at the public police ofHce, at Bom 
Street aforesaid: and this, &c. • * 

Fifth plea, as to printing and publishing, and caus¬ 
ing to 'be printed and published, the several supposed 
libels in the said decl|i:|*ation mentioned, which con¬ 
tain all or any part of the following words or matter: 
(that is to say,) “ One Mr. Andre^m Duncan, of New Inn, 
underwent a long examination on a charge of having 
indecently assaulted a female child of only thirteen years 
old, the evidence of the child herself and her com¬ 
panion, Mr. DuncaiCs own cousin, of the same age, dis¬ 
played such a complication of disgusting indecencies 
that we cannot detail it. It is right, however, that we 
should say the accused denied the principal facts alleged; 
and that the children made some slight variation in 
thehr evidence. Eventually, tlie accused was admitted 
to bail himself in 100/. and two sureties in 50/1 eaich for 
his appearance again on Tuesday next;” the said de¬ 
fendants say, that the said last mentioned several sup¬ 
posed libels were, and are several copies only of one 
and the same supposed libel printed and published by 
the said defendants in several copies of the shid public 
newspaper called the Morning Herald of Thursday the 
10th day of July 1823 aforesaid ; and that, before that 
time, to wit, on the said 8th day of July in that year^ 
the said plalatifr had been, and was in dhe Course of 
law, taken and brought to the public police office in 
Bow Street, in the county of Middlesex, before Thomas 
Halls, Esq., one of the Justices for Westminster and 
Middlesex, to answer a certain charge or complaint 

O o 2 made 
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made by one Ann Chandler the younger, against him 

the said plaintiff, for havinjj indecently assaulted her the 

said Ann Chandler; she, the said Ann Chandler^ then 

and there being a female child of only thirteen years old, 

and the said plaintiff did then and there undergo a long 

examination on that chaige, and on that occasion then 

and there publicly in the presence of the said plaintiff 

( 

before the said justice, Ann Chandler the elder, the 
mother of the said Ann Chandkr, did make oath and 
depose as follows; that is to say, (This plea then set out 
verbatim the depositions taken before the magistrate, by 
one of which made by a surgeon, it appeared that Ann 
Chandler had several times answered in the negative 
to certain questions put by him, to which she answered 
in the affirmative before the magistrate.) And that the 
plaintiff then and there, on the occasion aforesaid, de¬ 
nied the principal facts alleged against him as aforesaid, 
and was eventually'admitted to bail, himself in 100/. and 
two sureties in 50/. each, for his appearance again on 
Tuesday then next before the said justice, to answer the 
said charge or complaint, to wit, at Londoijf aforesaid, 
in llie parish, &c. aforesaid. Wherefore the said de¬ 
fendants printed and published, and caused to be printed 
and published, the said supposed libels in the intro¬ 
ductory part of this plea mentioned, in copies of the 
said public newspaper called the Morning Hci'ald of llie 
said loth of as and for, and the same being a true, 
fair, just, and correct report and account of the said 
proceedings which so took place on the said 8th day of 

■id®' 

in the year aforesaid, at the said police office on the 

occasion aforesaid, and the said report or account thereof, 

composing the said last mentioned supposed libels, was 

so printed and published as aforesaid, in the said copies 

* 

of the said newspaper, as public news of the said last 

mentioned 
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mentioned proceedings, and with no other intent, and for 
no other object or purpose whatsoever, to wit,«at, &c. 
Sixth plea, as to the printing and publishing, and 
causing to be printed and published, the said several 
supposed libels in the said declaration^iientioned, which 
contain all or any part of the following matter: that 
is to *say, “ Andrew Duncan the attorney, who was 
charged a week ago w^|j attempting to violate the per¬ 
son of a girl of tliirteen, named Ann Chandler^ was 
again examined, but no further evidence was heard, 
and he was ordered to enter into recognizances to 
the amount of 200/. for his appearance at the ses¬ 
sions, and all the witnesses w'ere bound over to prose¬ 
cute.” The said delendants by like leave, &c. here say, 
that the said last mentioned several supposed libels 
were, and are copies only of one and the same sup¬ 
posed libel, printed and published by the said defend¬ 
ants in several copies of the said public newspaper, 
called the Morning Herald, of Tuesday the 16th day of 
t/tt/y 1823 aforesaid; and that after the said pfoceedings 
at the said public police office in the last preceding plea 
mentioned, had tiiken place as in that plea is mentioned, 
and which did actually take place as is therein stated 
and set Ibrth ; and before the said 16th day of July 1823, 
to wit, on the 15th day of July in that year, the said 
Andrew was publicly examined at the said police office 
before the said justice, respecting the said charge or 
complaint in the said last plea mentioned, but no furtlier 
evidence was on that occasion heard respecting th;^^^d 
charge or complaint; and he, the said Andrew, was then 
and there ordered by the said justice to enter into re¬ 
cognizances to the amount of 200/., for his appearance 
at the sessions of the peace to be holden in and for 
the said county of Middlesex, to answer the said charge 
s. O o 3 or 
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or ramplmnt. And all thV witnesses ao examined as in 

\ V 

the said*last plea mention^, were bound over to pro* 
secute for the same at such sessions, to wit, at, &c. 
Wherefore the said defendants printed and published, 
and caused to be'printed and published, the said sup¬ 
posed libels in the introductory part of this plea men¬ 
tioned, in copies of the said public newspaper called the 
Morning Herald^ of the said 16th day of Jidy^ as and for, 
and the same being a true, fair, just, and correct report 
and account of the said proceedings, which so took place 
on the said 15th day of Jidy at the said police oflice on 
the occasion last aforesaid ; and the said report or ac¬ 
count thereof, composing the said last mentioned sup¬ 
posed libels, was so printed and published in the said 
newspaper as public news of the said last mentioned 
proceedings, and with no other intent, and for no other 
object or purpose whatsoever, to wit, at, &c. 

The seventh plea was pleaded to a part only of the 
supposed libel of the 10th of July, in all other respects 
it resembled the fifth plea. 

The eighth plea varied in like manner fron) the sixtii. 
To these pleas the plaintiff demurred, and assigned se¬ 
veral special causes, most of which are noticed in the ar¬ 
gument. 


Patteson, in support of the deraufrer. The second plea 
is clearly bad, inasmuch as the libel does not profess to be 
an account of every thing which took place at Btrw Street, 
It only gives a summary, or what the writer considered 
the result, of what took'^place. That being so, unless 
the publication can be assisted by the plea which sets 
out what actually did take place, the plea is bad, Lewis 
V. Walter {a). In that case the libel purported to be a 
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speecli of counsel at the trial of the plaiqtiif on a 
criminal charge; and it E^ted* after setting out the 
speech, that a witness was called who provra all that 
had been stated by counsel, and that ^e defendant was 
immediately after that q.cquitted upon a defect in proving 
some matter of form. The plea stated that in fact such 
a speech was made, and that the witness called proved 
all that had been so stated; but it did not set out the 
evidence, or justify the truth of the charges made in the 
counsePs speech; and the Court held that the plea was 
insufficient. The principle of that decision applies here; 
and the second plea is not aided by that which sets out 
the depositions. This publication in a newspaper was 
circulated throughout the country, but the plea put upon 
the record where an action is brought against a party 
cannot be so circulated; and it would be of no effect in 
taking away the sting of the libel unless published in the 
same newspaper. Then, if that be so, none of the pleas 
can cure the original defect in the libel, in not having 
stated the evidence. . 

The third plea states that the matters contained in 
the libel are true. Now, if the import of that plea 
be that the libel contains a correct statement of what 
took place at Bm Street^ it is open to the same ob¬ 
jection as the second plea. If, on the other hand, the 
import be that the plaintiff is guilty of the charge 
brought against him, it is a bad plea, because it ought 
to have been more particular, and the facts ought to 
have been enumerated, and time and ylace ought to 
have been alleged, JTAnson v. Stuart {a)f Holmes v, 
Caiesh^ (6), Jones v. Stevens, (c) This plea is also bad. 


167 

I v 

’XL. 

•'DtmtUM 

TawAfiVs, 


(a) 1 T. R. 748. 


(6) 1 Tawit. 543. 

O o 4 


(c) 11 Price. SSS. 

because 



i6a 



Dohcak 

agatTist 

Tmxnzs. 


CASES IN MICHAELMAS TERM 

because it is uncertain whether it means that the report 
was true, or that the chargeVas true. 

The same objection applies to the fourth plea as to 
die second. , 

There is anolhe*’ objection also which applies to these 
three pleas, namely, that the matters alleged amount to 
the general issue; for, assuming the libels to <be a 
correct account of what took place at Bov? Street, the 
pleas do not justify the main charge, but go only to the 
motive, which is a mere negation of malice, and that 
.might be proved on the general issue only; and the 
effect of pleading that in bar would he to withdraw the 
question of malice from the consideration of the jury, 
Levis V. Walter, {a) 

The fifth plea, which is confined to the first libel, 
states all the depositions. One objection to that 
plea, M'hich applies also to the seventh, is, that it 
appears upon the face of the plea that the libel does 
not contain a true account of all that took place, 
because it docs not contain the»evidence of the sur¬ 
geon, which is very material to shew the ihnocence 
of the plaintiff. Supposing, however, that the state¬ 
ment of the evidence in the plea can supply the defect 
in the publication, and that that does contain a true 
summary ot^ what took place at Bov? Street, then the 
question will be raised, whether a party is to be allowed 
*to publish an account of exparte proceedings at a 
police office, containing scandalous and defamatory 
matters againi^ any intlividual. It has been expressly 
held, that it is an ofience to publish exparte proceed¬ 
ings at a police oflice. 'I’hat was ruled by Heath J. in 
Rex V. IjCc {h), and in Rex v. Fisher (c), by Lord Ellen- 


4 B. At 605. 
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(c) 2 Canipt 565. 
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borough, on the ground that sueh publications have a 
tendency to pervert the public mind, and to disturb the 
course of justice, by preventing a fair trial. In Rex v. 
Fleet {a) this court granted a criminal information against 
a party for publishing ^ a newspaper a statement of the 
evidence given before a coroner’s jury, and the opinions 
of Lord Chief Justice Abbott and Mr. Justice Bayley 
seem to be founded chiefly upon the ground that such 
a publication had a tenifency to prevent a fair trial; and 
in Rex v. Clement {b) this court supported a fine im¬ 
posed upon the editor of a newspaper for publishing 
proceedings while the parties were still on their trials. 
All these cases were certainly cases of indictment or 
information, but no distinction can be taken in this 
respect between an indictment .and an action. The 
indictment proceeds on the ground that the publication 
has a tendency to prejudice the public administration of 
justice, by preventing a fair trial, and that it is therefore 
unlawful. Now, if a party sustain a special injury 
thereby, he ought to be allowed to maintain an action. 
There is, indeed, this distinction between an indictment 
and an action for a libel, that truth is no justification in 
the former case, but it is in the latter. The reason of 
that, however, is, that an indictment lies because the 
act committed has a tendency to promote g breach of 
the peace; and therefore truth, as it may produce that 
efiect, is no justification. That distinction might apply 
to these cases if the publication of exparte proceedings 
tended to a breach of the peace, but the reason as¬ 
signed why an indictment lies in such cases is, that the 
tendency of the publication is to prevent a fair trial. 
Now, that is injurious to the party whether he be 

(fl) A, 379. ((>) 218. 
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innocent or guilty. here the proceeding did 

not take jilace before a tnbitnal to which the public 
could claim admittance a^ of right, Cox r. Coleridge, {a) 
In that respect •these proceedings differ materially from 
those in a court justice, wli|ph is open to all the 
world. Then if a party is present at such examination 
by the permission of the magistrate, he can have no 
more right to publish any matter which passes there, 
and which is injurious to an individual, than if it took 
place in any private room. Besides it appears from 
what fell from Lord Kenym^ in Rex v. Creev^ib), that 
even the proceedings of a court of justice cannot be 
published under all circumstances. Rex v. Mary Car¬ 
lisle {c) shews that a party is not at liberty to publish 
any matter which is •scandalous and injurious to an- 
otlier, merely because it passes in a court of justice; and 
so, a fortiori, he cannot publish matter which has passed 
in a police office, w'hich is not an open court of justice, 
and where the proceedings are exparte. The publication 
of them has a necessary tendency to prevent a fair trial 
in the ulterior stage of the investigation. * Rex v. 
Wright {d) will probably be cited on the other side, 
but that was a publication of a report made by the 
House of Commons; and in Rex v. Creevey (e) it was 
held that aispeech made in that House cannot lawfully 
be published if it contains libellous matter. Then as 
to the policy of such publications. There is indeed one 
contingent advantage which may arise from them, but 
that is counterbalanced by numerous inconveniences. 
The possible advantage is, that by accident the publi- 


(c) 1 A ^ c. S7. 
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cation may catcli^e at)enti>n of ^^rsons wko otherwise 
might never hear of such a proceeding, and y^o might 
come forward as witnesses Ibr or against the party 
accused; and might, therefore, have a tendency to assist 
the administration of public justice. ^ ■ 

On die other hand, if reports of this description are to 
be published, it will, under all circumstances, be at the 
expence of harassing the feelings of every person who is 
unfortunately taken up upon any charge. When once 
such a charge is published, it is extremely difScult to 
take off the effect of it by any counter statement^ and it 
may possibly meet the eye of thousands who may never 
hear that the party accused was ultimately proved in¬ 
nocent or guilty. The inconveniences, therefore, in¬ 
finitely outweigh any good that may arise from such 
publications. 


Ddkoah 

.TaWJMfBB. 


• JE. Laws, contri. The question is, whether to pub¬ 
lish a true account of the substance of what passed be¬ 
fore a magistrate at a police office, respecting a prisoner 
there present and charged with an attempt to commit 
a rape, published in a newspaper as public news without 
comment of any sort, or any malicious or defamatory 
motive, be justifiable; and if s(^ whether the particulars 
of the defendant’s examination, as well as all the in¬ 
decencies mentioned in the depositions, must be detailed 
in the publication, or whether it is sufficient to state 
fairly the substance of what passed before the magistrate. 
It may be admitted, that reports of legal proceedings 
may be libellous whether' exparte or not, but all the 
cases in which they have been held to be so libel¬ 
lous, may be reduced to tliree classes; first, where the 
account published has been false or highly coloured, 

Watei^d 
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Waierjidd Vi The Bishop qf Chichester {U) ; or, secondly, 
where the nanator has.added some comments or opinion 
of his own reflecting on t|ie court or the party, Stiles v. 
Nokes (d), Lewis w. Clement {c\ Ilex v. Fleet id\ Carr v, 
Jones (e), Ilex v. Lk^ [/), Rex v. Fisher (g ); or, thirdly, 
where he has made the report a vehicle of blasphemy, 
Bex V. Mary Carlisle, iji) Tlie same doctrine applies to 
reports of proceedings in parliament, Hex v. Lord 

If 

Abingdon (i), Bex v. Creevey (7r) The publication in 
question does not contain a false or highly coloured 
account of the proceedings; nor is it accompanied with 
comments reflecting on the character of the individual; 
nor is there any thing immoral or indecent in it; it is 
not, therefore, within any of the excepted cases, the 
publication, therefore, 'not having been prohibited by 
any express order of the magistrate, is lawful within the 
general rule, as containing a fair and true account of 
the proceedings of a court of justice. There is no express 
authority to shew, that such a })ublication can be made 
the subject of a criminal charge, much less that it is the 
subject of a civil action at the suit of the party adhused. In 
Bcxx.Lec (7), the decision of Heath J. was perfectly cor¬ 
rect, because the libel contained, besides the depositions, 
expressions and representations prejudicial to thecharacter 
of the person accused, and therefore, the evidence offered 
to shew that the statement of facts was warranted by the 
depositions before the magisti'ates was not admissible. 
It is tru-e that the learned Judge expressed an opinion. 


(fl) J 18 . 

(c) 3 B. 4- A. 102. 
(e) 5 Smilli, 491. 
(g) 2 Campb. 570. 
H) I Esp. 228. 
p) 5 Esp. 125. 
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(fl) 1 A. 379. 
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that the publication of exparte evidence before a trial 1824<. 
was of itself highly criminalf but that opinion was extra- 

iji XJuKCAIi 

judicial. In Rex v. Fi^er (a), the publication, instead njamsf 

TawAiTw. 

of merely giving the examination, contained observations 
prejudicial to the party accused; and in Rex v. Fleet {&), 
the publication contained a comment upon the facts 
which had occurred, and charged that the civil power 
had occasioned great mischief and had called out the mi¬ 
litary unnecessarily. , , 

Assuming, however, that the publication of evidence 
taken before a magistrate in a preliminary enquiry is an 
indictable offence, it by no means follows that the party 
accused am therefore maintain an action against the 
publisher before any trial has taken place. Here it is 
alleged, that he never was suspected of the offence 
charged in the libel. But it appears upon the reed’d 
that he was suspected, and that in consequence of those 
suspicions lie was examined before a magistrate. There 
is an averment also that the charge is undetermined. 

That of itself is an answer to the action. He may or 
may not be guilty. The defendants have made no 
charge against him, they have only stated that he had 
been charged in the legal way before a magistrate. 

Now, if he be found guilty and the law be put in exe¬ 
cution against him, he cannot be said to have sustained 
any injury by this publication, and if he be acquitted, 
he will have sustained no injury from it. The only case 
in which he could sustain injury would be, if he were 
wrongfully convicted in consequence of the publication; 
but he has brought his present action*before a trial 
has taken place, and before he can have sustained 

(a) 2 Camph. 570, {b) 1 B. tjl' A. 579, 

any 
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any injuiy: the dechuration/therefore, does not disclose 
any sufficient cause of action, and on that ground the 
defendant!! .1^ entitle to the judgment of the Court 
There is a great distinction between proceedings in a. 
civil action and * proceedings by indictment. An in¬ 
dictment for a libdL has nothing to do with the cha¬ 
racter of the person libelled up to the moment of the 
indictment The object of it is to prevent a breatli of 
the peace; but in civil actions, the loss of character is 
the ground of the action. Another distinction is, that 
. to maintain an action the party must have sustained an 
injury. Thus, though a public nuisance should be a 
particular inconvenience to a party, it does not follow 
that he can maintain an action. To do that, his incon¬ 
venience must be shewn to be diflerent from tliat of the 
rest of the king’s subjects, Iveson v. Moore, (a) Now, 
at the time when this action was commenced, the plaintiff 
had not sustained any particular injury. He had only 
suffered that inconvenience which is supposed to result 
to the public from such a publication, viz. the tendency 
of it to impede the due administration of justice. The 
third distinction between indictments and civil actions, 
for libels is, that in the former truth is no answer; in the 
latter it is. But, both in a civil action and in ah in¬ 
dictment the libel must contain something more than 
defamatory ifiatter, there must be an evil intention in 
the party publishing the libel, and an action cannot be 
maintained where there is a total absence of malice in 
the defendant. In Carpenter v. Tarrant {b), the action 
was for these* words, “ Carpenter was in Winchester 
gaol and tried for his life, and would have been hanged 
had it not been for Leggat, for breaking open the 

(a) 1 Salk. 15. (() Cas, Temp. JJardw. S39. 
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granary of farmer A,, and stealing his baconand there 
Lee J. said, ** If these wor^ had been only a narrative 
of what passed at the trial, he might have pleaded it so, 
and have jnstified, though at the trial it could only have 
been given in evidence in mitigation bf damages; the 
true gist of the action with respeot'to the defendant 
being, whether he spoke the words falsely and malkiottdyJ* 
But Vurry v. Walter {a) is an authority expressly in 
point, for the libel coji|ained an account of an appli* 
cation to the Court of King’s Bench for a criminal in¬ 
formation. Now that was an exparte proceeding, and 
JEyre C. J. laid it down, that a bona fide report conr 
taining the substance of the speech delivered in court 
was not actionable, and that opinion was afterwards con- ‘ 
firmed by the Court of Common Pleas. It is true, that 
in that case some stress was laid* upon the circumstance 
ofthe proceeding having taken place in a court of justice 
which was open to all the world; but in this case although 
it was in the power of the magistrate to exclude the 
public, Cox V. Coleridge (Jb), Rex v. Borron. (c) Yet he 
did not do so, and tKerefore, in fact, it was an open 
court. The case of Cwri/ v. Walter remains uncontrai- 
di^d by subsequent authorities. It is recognised by 
Lord Ellenborougk in Styles v. Nokes (d), and in Rex v. 
Fi^er,i^e) In Rex v. Wright {J") it was held, that the 
printing of a true copy of a report of a committee of the 
House of Commons, containing a charge injwims to an 
individmd was not libellous. Upon the same principle, 
the publication of tliat which passed before a magistrate 
cannot be libellous. These two cases are^iuthorities ex- 

( 6 ) 15 . 4 ^( 7 . 37 . 

(rf) 7JSast,493. 

(J) 8 T. R. 293, 

pressly 
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(a) 1 Eip, 45G, 1 Bos, 4r Pul, 525. 

(c) SB. 4; A. 432, 

((f) 2Cam^.570. 
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pressly in pomt, and the/ are only opposed by a few 
nisi prius dicta. • 

. The argument on the other side assumes, that such a 
publication will prejudice a fair trial founded on a fair 
accusation. Now it is to be observed, that if an action 
will lie for such % publication, it might on the same 
principle be maintainable in respect of slanderous mat¬ 
ter contained in a hand-bill issued for the apprehension 
of persons suspected of offences^ (J^clancy v. Jones (a), is 
an authority to the contrary,) or for saying that the 
grand jury had found a true bill against .4. B. for such an 
offence. Secondly, it assumes that the hearers will keep 
the proceedings secret. Thirdly, that what may lawfully 
be communicated to as many people as the jiolice office 
will conveniently contain cannot lawfully be commu¬ 
nicated to others. Fourthly, that there will be a trial. 
Now no intention to prosecute is averred in this case, 
and the case may have been compromised or otherwise 
abandoned. But, in fact, publications of this sort have a 
tendency to protect innocent persons by communicating 
knowledge of the accusation to their friends aifd en¬ 
abling them to come forward in their defence. It is 
also calculated to bring forward witnesses for the pro¬ 
secution, and to prevent the repetition of crimes and 
frauds by putting unwary people on their guard. Nor 
is there an/ ground for making a distinction between 
publishing preliminary proceedings and proceedings 
after a final adjudication has taken place, except where 
there is an express prohibition, for it is equally im¬ 
portant for thS public to know every circumstance con¬ 
nected with the administration of justice, whether sen¬ 
tence be pronounced or not. 


(«) 


In 
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In or^er to maintain k civil adion for a libel, tberc 
must be malice in ^tbe defendant. Now here there is a 
total absence of malice, for wherever there*is a fair 
motive or an interest in the party who utters or pub¬ 
lishes the supposed slander, that is sufficient to negative 
malice; as, for instance, w'here it is done bona fide with a 
view to obtain information on a subject in which the party 
is interested, Delaney v. Jones (a), or by a suitor in his 
own defence, Moulton v. Clapham (&), cited lliarn. 4* A. 
244. or by counsel in defence of his client, where the 
matter is pertinent. Brook v. Montague (c), Hodgson v. 
Scarlett (d), or where the matter is uttered for the purpose 
of giving information to a puity interested, as in the case 
of the character of a servant, Edmonson v. Stephenson {e\ 
Weatherstone v, Hauekins, (J) So if the matter be uttered 
by a clergyman instructing his congregation, Grdetmood's 
case cited Cro. Jac. 90. In all these cases the occasion 
of uttering the slanderous matter rebuts the presji^mp- 
tion of malice; and to apply the same principle to this" 
case, the reporter for a public newspaper has no evil 
intention, his object is only to give information to the 
public upon a subject in which they have an interest. 
Now it is perfectly clear that the public have an interest 
in the public administration of justice, and whatever is 
relevant thereto may be lawfully published. Upon this 
ground criticism upon theatrical performance or literary 
works is allowed, Dibdin v. S’dxm (g), Cair v. Hood* (A) 
In this case, and j^articularly in the. second plea, it is 
expressly averred that the defendants published the sup¬ 
posed slanderous rnatUh: without any malicious motive. 


18 ^^. 

DovcAr 


(o) 

(c) Cn, Joe- 90. 
(e) J?bS,-Y.P.8. 
(^) I E$p» 28. 


(6) 1 mi. Abr, 87. 
(d) lH.4-.rf.232. 
(/) 1 T. R. 110. 
(A) 1 CampbtB55. 
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and that is admitted by th^ demurrer. Besides which, 
circumstances are averred upcm the record which would 
nc^tive malice. .V 

. Then as to the objection tliat the libel mily contains 
the substance of the proceeding, and does not set out 
the evidence. It is quite clear that if the evidence had 
been set out it would have been an indictable offence. 
Besides, it is almost impossible to give a verbaRm* report 
of any sort, and if it was it would not give the feir 
sense of what took place, and the effect of saying that 
that was necessary would be to prohibit the publication 
of all duch reports in future. 

Cur. adv, vult, ’ 

The judgment of tlie Court was now delivered by 
Abbott C. J. This is an action for the publication 
of two supposed libels; the defendant has pjeaded seve- 
)^jral special pleas to the declaration, to some of which the 
plaintiff has demurred. 

The demurrer was argued before us at the sitings in 
Oclober last. The declaration contains a great^jlmhiber 
of counts. It will be sufficient, for the purpose of our 
present judgment, to consider the counts as divided into 
two classes, and each class subdivided into two parts or 
branches. . The first class will contain all those counts 
which are preceded,, by introductory averment of a pro- 
f ceeding before the justice. The second class will con¬ 
tain all those counts that have noVsuch introduction. 
The first paat or branch of eath class will comprise* the 
' counts founded on the publication of the 10th of July, 
and the second those founded on the publication of the 
16th of Jtdy. And with this distribution, it will not be 
, necessary to advert particularly to any, exi^pt the first 

i,. and 
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and thirteenth counCs. Il^e Lord Chief Justice Rien 
read those counts* and prode^ed as £:>Uows: ^ 

The delendanf has pleaded the general issne, and also 
some pleas of justification* averring •the truth of the 
&ct3f that is* of the supposed assault* upon which pleas 
issues have been joined. 

To the second, third* fourth* fifth, sixth, seventh* and 
eighth pleas tlie plaintiiF has demurred. The third plea 
alleges very shortly *that the several matters and things 
in> the said several supposed libels contained, were and 
are true. Now this plea is evidently Imd. It is uncer*. 
tain whether it be thereby meant to''allege that "the 
report in the newspaper is a true report of certain pro> 
ceedings* ojf that the facts mentioned in the r^ort are 
true; if the fatter be meant, •the plea is much t^ 


16 $ 4 . 




g^eral.. ’ 

The ftmrth plea, which is pleaded to the whole de- 
daration, is as follows: diat the said supposed libels 
respectively were and consisted of nothing more than 
fair, true, and correct reports in the said newspaper 
called the Morning Herald^ of proceedings which took, 
place publicly and openly before the said T. HaUs, so' 
being such justice as aforesaid* at the public police 
oftice at B&iShstreet aforesaid. 

Now, as one class of the counts in the declaration 
does not allege any proceeding before a justice* it was at 
least necessary in.a plea to that class, to aver and shewc 
distinctly that p^ceed^s had taken place before a 
justice* and to d<f this ^ith the formality and certainty 
required in pleading; and if the plea be bad as to any 
part of the matter to which it is pleaded* it is* according 
to general rules* bad for the whole. 

X)ie fifth plea is pleaded to the first branch only of 
the two classes of counts* or* in other words, to the sup- 

P p 2 posed 
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TtmAttki. 


posed ,]ib^ of the lOth of ^uh/» ^ It alle^ that the 

v 

plainti^Twos^brought before the magistrate and.ex^ined>. 
. and that, on that occasion, Ann Chandler the mother, 
Ann Chandler the (laughter, Ann Duncan, and l^ms 
Desormeaux were cMamined, and that each of Ihem de- 
posed as set forth at large in this fifth plea; and then the 
plea goes on to allege, “ wherefore the defendants pub¬ 
lished the supposed libel, as and for, and being a true,, 
fair, just, and correct report and account of the said 

proceedings.” But upon the face of the plea itself^ it is 

^ , 

manifest that it is not a true, fair« just, and correct 
report and account of the proceedings, for (without 
n(}ticmg other objections) the report wholly omits the, 
deposition of Desormeaux, in which he deposes, that to a, 
questiem proposed by him to the girl Ann Chandler as 
to« material fact, of which, before the justice she swore 
to the affirmative, she distinctly answered “ No# he had 
imtand the same question being put to her over and 
over again, she always repeated “ No.” 

The sixth plea is pleaded only .to tlie supposed libel 
of the 15th of Jul^, which alleges that the plairitiff was 
examined at the police office, and ordered to enter into 
recognizances, and tlie plea avers that the plaintiff was 
so examined, and that he was ordered to enter into such 
recognizances; and as this libel contains no detail of the 
evidence, nor any comment upon the case, but nakedly 
^ states the result of what the justice thought fit to do, we 
think this plea good. The eighth plea is good upon the 
same grounds.* 

The seventh plea is pleaded to a part only of the sup* 
posed libel of the 10th of Jtdy ; in all other respects it 
resembles the fifth plea, upon which opr opinion has 
been already ^ven. , 


U 
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It Fetnalns only to consider th« second plea, which 
was very properly Considered in the argum^t for tlie 
defendants'as the important plea in this canse. That 
plea states, that on the 8th of Jidt/ 1823, at the public 
police' dSice Do'isy-street, tiie plaintl|P» underwent a long 
examination before the justice, on the charge of having 
indecently assaulted and attempted to violate the person 
of Ann Chandla', a female child only thirteen years oId> 
and the evidence of the*child herself^ and her companion, 
the plaintiff's own consin of the same age, did up(^ 
that occasion display a complication of disgusting ^ 
decencies, although the plaintiff denied the principal facts ‘ 
alleged, and the children made some slight variations'' 
in their evidence, arid eventually the plaintiff wife tiff! 
that occasion then and tliere admitted to bail, himSelf in 

r 

100/., and two sureties in 50/. for his appearance again 
on Tttesdeiy then next following. And that afterward^ 
on Tuesday tlie 15th day July^ at the said public oiBce 
in Bmo-street aforesaid, the said plaintiff was again ex-, 
amined before the justice touching the said charge; but 
no further evidence was heard, and he was ordered by 
the justice to enter into recognizances to the amount of 
200/. for his appearance at the sessions, and all the 
witnesses were bound over to prosecute. And that the 
said several supposed libels, in the said declaration men¬ 
tioned, contained and contain no other than a fair and 
just report and account of the proceedings which took 
place on the said’8th andd5th days of July respectively; 
at the said public police office Bow-street aforesaid, on the 
respective occasions aforesaid, and were printed and 
published by the defendants in the said newspaper called 
the Morning t^rald^ with no scandalous, malicious, or 
defamatory, unworthy, or unlawful motive whatever; 
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and that the said proceedings therein reported as afore- 
said, took place as aforesaid, publicly and openly at the 
said police office, and the said reports or accounts there¬ 
of^ composing the said supposed libels, were so printed 
and published as cafbresaid, in tlie said newspaper as 
public news of such public proceedings, and with no 
other intent, and for no other object or purpose what¬ 
soever. 

This plea is founded upon the supposition that it is 
lawful for the editors of the public journals to publish 
accounts of proceedings taking place before justices of 
the peace by way of preliminary enquiry, and with a 
view to commit to prison, or otherwise make amenable 
to justice persons against whom charges are preferred 
before the justices; and to do this where the proceeding 
terminates by commitment or bail, and before the in- 
tended trial can take place, provided the proceedings 
themselves arc conducted openly, and the accounts are 
just and true. This proposition w^as strongly contended 
for in the argument on behalf of,, the defendants, and it 
was inferred from the supj^osed legality of such publi¬ 
cations, that no action can be maintained by the pet^on 
thus accused, whose character and reputation muy be 
injured by the publication. 

The case was argued before us with much learning 
on both sides, and all the decisions and opinions of 
judges that have any* bearing on the question were 
quoted on the one side or the other. It would be an 
unnecessary employment of |:he time of the Court to 
comment upon all these authorities. It may be sufficient 
to .say of them, that there is not any one plainly support¬ 
ing the affirmative of this proposition, and that there 
are many expressly declaring the negative. The case 
approaching nearest, and certainly approaching nearly, 

to 
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to the affirmative) is that of Currie v. Walter, {a) The 
case is of great authority in itself, and derives additional 
weight from die manner in which it is mentioned by 
Mr, Justice Lawrence in the King v. Wright. 

It has not, however, received the* sanction of subse* 
quent judges: and' it difiers in sa»me important facts 
from the present case. It was an account of a proceed¬ 
ing in this court, a court instituted for final deter- 

f j 

mination, as well ^ as» preliminary enquiry, and whose 
doors are, as they ought to be, open to so many of the 

' r» 

public as can be conveniently accommodated within 
its walls. The proceeding now in question was before 
justices of the peace, and was of a kind which they may 
lawfully conduct in private whenever they think fit to 
do so. That proceeding terminated by a refusal of the 
application, and not by putting*the subject into a train 
for further inquiry and trial. The proceeding in question 
terminated in the first instance by holding the accused 
to bail for his future appearance before the justices, a&d 
finally by holding him to bail to take his trial before a 
jury. Such a trial therefoi'e might be expected at the 
time of each of the publications. 

This cqurt has bn more than one occasion widiin a 
few years been called upon to express its opinion judi¬ 
cially on the publication of preliminary and ex parte pro¬ 
ceedings, and has on every occasion deliveVed its ^judg¬ 
ment against the legality of such proceedings, as was 
done by Mr. Justice Heath in the year 1B04, in the 
ewe of The King v. Lee. (b) Other judges have deli¬ 
vered opinions to the same effect, and H is well known 

that many other persons have lamented the inconve- 

** . »«' 

nience and the mischievous tendency of ^ch pub- 


(a) 1 E$p. 456. ana’l J7.& P. 523. 
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lications. Uhey wei*e within the, memory of many 
persons wow living rare an<i unfrequeiit, tljiey have gra¬ 
dually iniireased in number, mid are now unhappily 
become very fVeqhent. and numerous j but they are not 
on account the less unlawful, noj; is it less the duty 
of t^ose, to whom the administftttibn of justice is en- 
trusted^ to express their juilgu^cnt against them. 

I have pointed out some distinctions between the pr^ 
sent case and that of Cim'ie x.^lVaUcrt but we wish it 


not to be inferred from thence that we think the pub¬ 
lication of ex parte proceedings even in this court to be 
a matter allowable by law. 

But it was further contended, that even supposing 
publications of this kind to be so far unlawful as to 
fender their authors amenable to tlie criminal law, by 
reason ^ the public inconvenience and mischief^ yet 
that the party himself could not maintain a civil action 
in respect of such publications, or at least that the 
plaintiff was barred of his action in the present case by 
the denial of malice, which denial was supposed to be 
admitted by,;the demun'er. Ifi. however,plea be bad 
in law,' a demurrer to it admits no fact alleged in it. 

^ *y • 

I take it to be a general rule that a party who sustains 
a special and particular injury by an act,-Avhich is un- 
lawfuf on the ground of public injury, may maintain an 
Action for his ow'u special injury; and if publications 
like the present tend tq prevent, or impede the due ad- 
.rininistfation of* justice toypirds persons aceuWd of of- 
feWtes, it is impossible to say that the indiv^ual whose 
trial may be afled^ed by tbei#, do^ not sustain a special 
and* peculiar injury^.^yen in that vi<lw, and he certainly 
sustains In injury to, his character of the same nature as 
the injury, to any other person, bwany other species of 
defamatiop.1 I take it to be also a general rule that an 
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act unlawful in itself and injurious to another is con- 16^4. 

• , . 

sidered both in law and reason to be done malo anitno — 

. . i •. IHtircAK 

toward the person injured: and this is ail diat is mennt* ageimt 

by a charge of ^aliqe in h declaration of Jthis sort, ihhich 
is introduced ratlicr to exclude the supposition that tfie 
publication tnajr have been made on ^me innQoent OQjOa- 
sioii, ^han for any other pnrpose. There are even some 
acts not in themselves unlawful, but which become so 
only by reason of Ihrfr* injury to other*!, which in all 
civil actions are charged to be maliciously done. Take 
the common case of an offensive trade; the melting of 
tallow, for instance; stich a trade is notin itself iinlawfitl, 
but if carried on to the annoyance of t!ie neighbouring 
dwelling, it becomes unlaid fill with respect to them, 
and their inhabitants may maintain an action, and may 
charge the act ol the defendant to be malicious, arwl 
no one ever objected to such a charge; though probably 
in most cases the defendant has no personal malice 
toward his neighbours, but acts only w itli a view to his 
own profit and gain. ,Thc publication in question im¬ 
peaches the pliuntifi‘’s character; a publication impeach¬ 
ing private character is actionable, unless the occasion 
of publishing makes the publication excusable, and 
where the publication is a violation of the criminal juris¬ 
prudence of the country, and there is nothing to call for 
it, the publication is not excusable. 

These observations upon the plea arc on anawer also 
to the objc*Ctions that were talcen to the declal^ation: for 
if the facts stated in the pica do not fuitnsh a (^efonCl^ 

(he introductory averments' even in those couffts that 
contain such, *do not shew^that the action is not mafo- 
tainable. ^ 

Judgment for the plaintiff on the demup-er to the 
second, third, fourth, fifth, and seventh pleas; 
for the defendants as to the sixth and eighth. 
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Davii^ i^ohst Biht and Others. 


Aninformatwn 'J^H^S^wos^^an information for r^ooyery of 

^er^e'^e ‘ penalties^ for ofilaoeeis cpidmitted aga|i)at die game 
inforawSon" ^ ^ tljo.ififi^ation'^ad j^ea served upon 

^nhi^ofthe defendants .jmrsii|nt |o>tbe 48 G, 3* c. 58., 

c*58 ^whereby ppon tlie Copies there w® indorsed a notice, ** that 
if the defendwif unless the respective defendants , should, within eight 

neglect to ap- ' ^ ” 

pear and plead, davs ftfler the delivery thereof dHle an aiipearance and 

the prosecutor 

is at liberty to plea or demurrer to be entered in the Court of King's 
^ranra a Bench to Uiat information, an appearance a|ld the plea 
^my for the ^ ^'ot guilty would be entered ^ereto in tl^eir namesi 
ttiereSeJ’ pursuant to the statute in such' ’case made and provided, 
wh^re the pro- jjjg issue ,to be joined tliereon would be tried at 
tered an ap- ' the next assizes to be< holden in and for the county of 

pcarance and a . ‘ , 

plMofnot Jfpnester.” The defendants having ^neglected to ap- 

guilty for the ■' ^ 

defendant, pear, an appearance and plea of not guilty« were accord- 

a verdict bad . , i r* i i i i .1 

been found mgly cDt^’ed ioi' them, and jthe causa ii^nt down to trial 

^ndant,^L^^' at the lost Summer assizes pursuant to the notice, when 

^ verdict was found against tliree of the d^ndantf, and 

irregularity. » Other was acquitted. A rule nisi hfid b«m obtained 

s' ^ I 

for' setting aside tbi§ verdict, upon the ground that the 
ij48 G. 3. c.^8. did not appl^ ihformdidqns brought 
for penalties on penal statutes, but was confined to in- 
diohnentl and informations fbr crimiqfal matters: and 

I., ,, ^ -f 

diat,^ as the r>bn]y notice of trial given to defend- 
ants Was that indorsed on the copies J^f the information, 
iliey^had, ip-effect,, hb notice at all^ ^ndthe whole pro- 
,|«d% ias a iibflity. J ^ . - 


W* E. Tauti'- 
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W, E, Taunton and EzuseUnow shewed Eause. Hie 
statute of the 48*^. 3. c.'58. ll £'.Tecit^ that the 
visions of the S26G.3. 0*77*, fl^id the %543r,h, 
which were ^l|ites .,pass^ to^ ain^4 lai^widi re- 
gard to the course of proceeding in ^indictments ai^jd ^ 
inforinatloifis in tle.Cfo^t of Kin^s^erich, Jn c^tfin^ 
cases ^atihg to the puhlic rlVeiHie had beeii 4buhd^ 
beni^aa], and that it was expedientto extend the same ^ 
to other cases, ana th%if enacts, that'**’whenev|r atiy 
person shall he chdtged /with' any oiTence for which he, 
inay be prosecuted indictment ot ififa-mation in his 
majesty’s Court of 'Bench, aiid the same shall be 

* i 

made appear to anjr judge of’the same dburt by affidavit 
or by certificate cf an indictment or information lieing 
filed gainst such p^son in the, said court for sudh 
offence, it shall Be lawful for' such'^udge to issue his 
warrant, &c.; and fi^r want ofIbail, tb'commit tho. de 
fendant to the gaol of tlie county where the (ffence shall 

* (« ’.V-r' U' ' ^ 

have be^ comiffitted,. or where he shall have been 
prehonded, until he ^hall have been acquitted of such 

^ '* f 

tffencey '*m''\n case of conviction^r shall have received 
judgment fiir the Jlme/-* “ It afterwards en^bl<^'< the 
prosecutor "of sUch indictment^dr infoivnafiou to cause , 
a copy thireof 'to be delivered to such person, or to ffie' 
gaoler,^ &c.,‘with'notice to plead within- ei^it day^^^^and 
to cSiise aU appearance 'upd' a plea Br demurrer to be*^ 
entered in the said court to such indictment on inform- 
ation; dnd thi^ if he" itiE^lect to cause an ^peabsnce 

• . 'i I, , 

and a plea or demurrir to be entered "lib such i^diet- 
ment or infbrma^n, the pfbsecutor i^'enabled fill^ei^r 
an appearanc^’anid not gtilty fbr«<him.^ In tills 

case the prod^eding |s inibrma^tm, and' therefore 
falls within the the iitatute and a^ infori^- 

. ation 
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nUdn oh tho “g&me lai^ is an tnfomation within 'the 
^ ffmitning of liia statute. Tn 4 Blaek^Si^s Coaw«e7iftfnV& 

3>AVn« * ® 4 . 

jp, SOS* it is expi*essly itated, that such informations as 
, i^e usually brought upon pen^ statutesii^re informatioiiS 
jftirtly at the; suit of the king ai»d partly ht that of a 
Subject, Ishicn inflici a penally upori’ conviction of thfc 
one part to the use W the king ftnll anothei^ to 
< thi^use ofti^O infoiifner, and are n sort bfqiii tam Actions 
only carried on by a critnlnannste^ of a civil process.” 
’Here, tbe word rffcncc is mentioned in the statute, 
for it speaks of the defendant <l ^ ipg acquitted of sueh 
offence. The statute 8 0.1* and the stsitote df 

the 5th of Atme^ speak of the offender and of his con¬ 
viction. Hawkins^ in his Treatise on fhe Pleas of 
the (^r(mn, Boole 2.. c. 26.,’- takes the same-distinction 
as to inforinationS as BJackstone, and under'the title 
** informations qui tanfi,” the party shed ia spoken of 
,as an offender, and the matter as an offence; and in 
sCct. 64. it is said, that the king may bar the penalty by 
a pardon of release prccetlent .to the commencement of 
the spit; and in sect. 66 ~ that the plea 4s not guilty, and 
if there be more than one defondant, they ought ncrt; to 
plead that they are not guilty,^but severally*that neither 

^ ’ j., 

fhe^ nor aity of them are guilty. Now tiie judgment is, 
th^ the king or informer shall recover, of that'the de- 
fohdant sh|ill forfeit the sum mentioned by dm statiite. 

The-statute 56 €f. 3* r. 77. s. 1,3., which is mentioned 
in the preamble the 48 G.3. c. 58., relates to persons 
changed witli obstructing excise ofiij;crs, rescuing nn- 
custofeed goods, or, with any offence against any law 
^spectin|p (|uarantine; and that statute^ as weH as the 
35" G. 3. c.3'6., regulates the proceedings in indictments 
pr informations^, for' such oflfentes, ' Now one of the 
4 ^ statutes 
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statutes in force prior to 26 G. 3» relating to qua* 

9 It ^ Vita 

rantine was the'26>|3.2. c.6. and-oj: that statute^,-; 
the master of every vessel was required to ‘make* a d^s* 
coyery of certain^particular's specified^; aqd in^casa he^ - 
did not make a true discovery, was to forfeit 200/., on# 
moiety thereof to the king, and the ottfer moiety thereof ^ 
to him ^ho would sue for die same" by action of debt, 
bill,^ plaint, or informaitmii in any court of record, 

Abbott C. J. It is quite clear that the stat. 48 Q. 3. 
c, 58. does not appfeto an- information broughy for 
penaldes on the gai^^aws. It enacts, ** that wheU 
miy person shall be"charged with an offence for which 
he may be prosecuted by indictment or information in 
his miyesty.’s court of K. B.”. It therefore contemplates 
offences over which this court has exclusive jurisdiction, 
by indictment or information. Now penalties under the 
game laws may be recovered by information not only 
in tliis court but in the other courts in Wtstminsier 
J^ll, I think the statulp applies only to such of^nces 
as the Cjdlirt of King's Bench may exclusively enCertaip, 
when prosecuted by ihdictment or information, at the- 
suit .of the king. , ' ' 

Rule absolute. 

Chtrwood and Cofrir^oH. were to have suppurted the^ 
rule. . ; . 
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Wahne against Bryant. 


Bjr an order of 
Nisi Priiu a. 
^use was re- 
Terred to an 
arbitrator, with 
liberty to him,' 
if he should 
think fit, to 
examine the 
parties to the 
suit: Held, 
that the arbi¬ 
trator might 
examine a perty 
to the suit in 
support of bis 
own case. 


jgY an order of Nisi Prius all mattets in diffi^nce in 
this cause between the pArdes were referred to an 
arbitrator, and, among other things, it was ordered 
that the arbitrator shouid beafi ^ iberty, if he should 
think fit, to examine the parti^^o this suit upon oath. 
It appeared now by affidavit that the action was brought 
to recover the amount of a builder’s bill ffir work and 
labour^ and materials found. The defendant proved by 
an indifferent w'itness that a verbal agreement was miKie 
between the plaintiff and the defendant, by which the 
plaindff agreed to charge the prime cost for materials 
and labour, and to be paid 10/. per cent, for profit, and 


no more. The plaintiff’s attorney admitted that he had 
no evidence to disprove such agreement, except that 
of the plaintiff himself. The defendant objected to 
the plaintiff’s being examined in support of his own 
case; but, notwithstanding such objection, the arbi¬ 
trator allowed the plaintiff to be examine in support 
of his own case, and awarded a sum to the plaintiff much 


exce^ifig the value of the materials, and 10/. per cent, 
profit. ,r , ^ 


. Denman moved to set aside the award, on the grdiind 
^ tpat the |rbitrator had not any power under the terms 
of this order' to examine a party in support of his own 
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case; but admitted that he could not find any ease in 
which the point had been decide. 

Per Cvriam* We think the words of the order of 
reference are sufficiently large to empower the arbi¬ 
trator to eicamine the parties for any purpose, and in 
any stage of the inquiiy; and it seems that our judg- 
meait is not fettered by any prior decision. The arbi¬ 
trator is to exercise liii^ discretion in all cases whe¬ 
ther he will allow a party to be examined at all. In 
practice many caseSu^^ referred for the express pur¬ 
pose of having the ^ties to the suit examined (which 
cannot be done in a court of law). We think the 
arbitZBtor may under an order framed like the present 
examine a party to the suit even in support of his own 
case; and that being so, there is no ground for anting 
this rule. 

Rule refused. 
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CuxoN and Another, Assignees of T. Sweet, a 
Bankrupt, against James Chadlby. 


A SSUMP45IT for goods sold by the bankrupt before J, c. being in- 
-Ti ° , .• * 1 debtedtoA, 

his bankruptcy. Flea, non assumpsit. At the and j?.c. being 

trial before Abbott at the London sittings after and*a^ to 

Hilary term 1824, tlie following appeared to be the IJ^eed 

facts of the case: The bankrupt was an ujpholsterer in 

Lmdon^ and in May 1822, had sold and delivered to ^ould transfer 

the defendant some plate glasses and frames of the value trom j, c 

to the account 
of R. C> s ftod 

■Si, in pursuance of such agreement, delivered to R. C. an accuunt, in which he (J?. Ct) 
waa charged iHth the debt due from J, C to S.. Held, that J, C. was not thereby ^ 
charged. 


of 



m 


CASES IN MICHAELMAS TERM 


1884. 

CWV»K 

Cu^jpUTi 


of 14/^ l£. Swet, the bankwpt, and liobert Charley, 
the brother of th4 defendant, had been concerned toge^ 
tber in accommodation bills, and in 1822, Revert 
Otadtey was indebted to Sweet for goods. In Ai4gust 
1822, Robert Chadley told Sx'oeet to canry to his, Robert 
Chadley^s account Uie debt due from his brother J[ome$ 
to him Sweet. Sweet agreed to do so, and Robert 
Chadley afterwards informed his brother of what had 
taken place between him and > Sweet. At that time 
Bahai Chadley owed his brother Jameh Chadley 60/. 
In an account between llobei'l ChaRey and Sweet, made 
up, by the latter, to Chihimas 18aP» and entered in a 
book kept by him, there was the following entry: “ De- 
cember 1st. Your brother’s account, 14/. 1.9.” This 
entry was in the hand-writing of Sweet, and was so 
made by him with the assent of Robert Chadley. Sweet 
never applied to Robetl Chadletj for the money. It ap¬ 
peared further, that by charging the 14/. Is. against 
Robert Chadley, the account between Rolmt Chadley 
and S'weel was nearly balanced. Upon this evidence 
the Lord Chief Justice was of ojiinion^ that the defend¬ 
ant was not discharged, and he directed the jury to find 
a verdict for the plaintiifs, but reserved liberty to the de¬ 
fendant to move to enter a nonsuit if the Court should 
be of opinion that the plaiutiils were not entitled to 
recoter. A rule nisi ha\ing been obtained in last 
Easter term, 

Mairyat and Reader now shewed cause. The de- 

I 

iendant James Chadley was originally liable, ibr th^c 
goods, and he has never paid for them. There 4 qo 
evidence to shew that Robert Chadley ever became 
legally bound to pay his brother’s debt, for there was 


no 
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<95 


no promise in writings and a mere verbal propiise is' 

^ 

void by the statute of frauds. ItobeHi Chadley^ there-> , 
fbr^ never having become bound to pay fhe debt, 
there was no suiEBcient consideration for,the bankfbptfs 
discharging James Chadl^. Wi/att v/The Marquis of 
Hertford (a) is a much stronger case.* There the plain- 
tiflp had done work for the defendant, and after the 
completion of it sent in his account to the defendant’s 
steward, and accepted* ftom the steward his draft in 
payment, and gave a receipt for tlie amount. The 
draft being dishon<^d^ the plaintif]^ without making 
any representation the defendant, took from the 
steward a second draft payable at a future day. The 
second, draft was not paid, and the steward becoming 
insolvmit, the plaintift* applied to the deteiidant for pay> 
ment, which was refused; and in that case it was laid 
down that if one take the security of the agent of the prin¬ 
cipal, with whom he deals, unknown to the principal, and 
give the agent a receipt for the money due from the 
principal, in consequence of which the principal deals 
differently with his agent on the faitli of such receipt, 
the principal is discharged, although the security fail; but 
that it would be otherwise if the principal failed to shew 
that he was injured by means of such false voucher and 
the omission of the party to inform him of the truth in due 
time.. Now, assuming Jlobert Chadley here to have been 
the agent of his brother Janies Chadley for the purpose 
of paying this debt, the latter would still, according to 
the case cited, continue liable to the bankrupt, unless he 
could shew that in consequence of the sum due from 
James. Chadley having been transferred to Robert Chad- 


ley's 
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1824. %'s account, James Chadley had been induced* to deal 

differently with his brother on the supposition that the 

as<umi demand had been satisfied. There is no evidence of 

^Al>LKY. < ’ 

that description, therefore James Chadlei/ continued liable 
for the debt which he had originally contracted. 

Gtiniaj and Holt, contrii. It must be taken in this 
case, that Sweet, Robert Chadley, and James Chadley, 
had agreed that the debt due io' Svoeet should be paid 
by Robert, and that Sxeeet had agreed to take RJohert 
as his debtor instead of James. ^ And Sweet, acting 
upon that agreement, did actuallf^'transfer to Roberfs 
account the debt due from James. By so doing he 
accepted Robert as his debtor instead of James. The 
consideration for Roberfs engagement was Stoeefs for¬ 
bearing to sue his brother, and the relative situation 
of the parties was altered, for James Chadley was in¬ 
duced to forego any remedy against his brother Robert 
for the debt due from him, in consequence of its having 
been agreed by Sweet to accept Robert as his debtor. 
No formal recei[)t could be necessavy in this case, ahd 
tlie agreement between the parties amounted, in sub¬ 
stance, to an accord and satisfaction. When Sweet, in 
stating his account with Robiert Chadley at Christmas 
1822, entered in his book the following item; “ To your 
brother’s account 14/. l5.,” he must be considered to 
have ratified the previous agreement, which, though 
executoiy before, became thenceforward a satisfaction 
and disdiarge. The stating and rendering an account 
is a sufficient consideration for a promise to pay diC 
balance. By parity of reaseming, it must aii^ Ise ■ a 
sufficient consideration for discharging the debtor from 
any item which his creditor, with not only a full 

knowledge 
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jknowletjge of the circumstances, but upon the^ basis of 
his own previous agi'eement^ thinks proper to exjmnge 
from tlie account, {a) • 

Cur, a^. vult. 

Abbott C. J. Tliis case came before us on a motipn 
for a nonsuit. We are of opinion tli^t the rule must 
be discharged. Sweet the bankrupt had sold goods 
to the amount of 14i fco Ja7nes Chadley the defendant. 

The bankrupt, and Itobert Chadlnj the brother of the 
defendant, were concerned together in accommodation 
bills, and there wa^Sanother account between them, in 
which Rohett Chadlei) was debt()r to Sweet. Roheirt 
Chadley w’as also debtor to his brother James. About 
the month of August or September^ Robert Chadley spoke 
to Sweet and desired that he would put down the goods 
which had been sold to James Chndley to the account of 
him, Robert. Sweet agreetl to this, and Robert Chadleif 
informed his brother of what had passid between them. 

Towards the end of the year, when Sweet gave In an 
account of the monies due to him fjoin Robert, he put 
at the end of the account this entry: December 
1st, 1822 , your brother’s account 14 /. 1 .?.” This is'all 
that passed. Sweet is not proved ever to have said, “ 1 
will take you, Robert, as iny debtor and discharge 
James ” he is not proved ever to have said or done 
that which would have the effect of discharging James, 

It is contended by the defendant’s counsel that this 
is accord and satisfaction; but, admitting the pre* 
vious agreement, where is the satisfaction ? But I 
consider the entry made by Sweet to mean no more 
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(a) The case was argued on a former day in this term. 
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than this; 1 will debit the account of Robert for .14/. 1&; 
not, I will discharge James, at all events, from this 
sum. ^Nor are the dealings of the parties atmll varied 
by this arrangepient; the bankrupt's condition is not 
improved by it,’ nor the defendant’s deteriorated. It 
amounts at most to ^n accord, but certainly hot to a'satis- 
factibii. We cannot say, therefore, that either Robert 
could have been made to pay this money to Sweet if he 
had called for it, or that Jamem fe discharged from his 
original obligation to pay the amount of goods sold to 
him. We, therefore, think the verdict right, and that 
the rule which has been obtained r^st be discharged. 

Rule discharged. 
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In the Matter of R. J, Elsam, an Attorney. 

* • 

Jf. JPPX devised all his estate, real and personal, to a special caw 
; Michard John Elsam, to hold to hhn and his heirs tbe*opWonof 
for ever, subject however to a condition that if the said ^e*greater 
R. J.JSlsam should happen to die without issue lawfully 
begptten of his own body, the said estates should go to 1^* 

seven other great-nephev^ and nieces, to hold to them, attornej. 
the^ heirs and assi^^s for ever, as tenants in common; 
and if any of the devisees over should die in the interim, 
the children of them so dying should take their parent’s 
share; and for lack of such children, to be divided 
equally among the survivors; and, after giving legacies 
to the devisees over, he appointed R. J, Elsain sole exe¬ 
cutor. Atler the testator’s death, the will was laid 
before a conveyancer, who was of opinion that Mr. 

Elsam took an estate tail, but suggested that it might 
be argued that the words “ if he shall happen to 
die without issue” referred to the time of his, Elsam*s 
death, and thus gave him a fee-simple, subject to 
an executory devise, in the event of his leaving no 
issue living. Elsam having applied a large part of the 
personal estate in paying the pecuniary legacies to the 
devisees; and knowing that he should be obliged to 
raise money on the security of the real estate for pay¬ 
ment of the testator’s debts, and that he could not rmse 
money otherwise than upon annuity at a*great expence, 
while the doubt suggested hung over the title, for the 
purpose of obtaining the opinion of a court of law upon 
the construction of tlie will, instituted an action in the 

nature 
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UM, 

In the Matter 
of Elsam. 


nature of a feigned issue. *The parties to it were stated 
to be John Fox, plaintiff, and James Dodds, defendant; 
and the action purported to be brought upon an agree¬ 
ment for the sale of certain freehold and copyhold pro¬ 
perty, and fixtures, by the plaintiff to the defendant. 
The cause was tribd upon admissions, and a verdict 
taken for the plaintiff subject to the opinion of this 
court on a special case. The case set forth the con¬ 
tract for sale by the plaintiff to i;lie defendant; the seisin 
of the testator; his will in haec verba; his death; the 
entry of the devisee, JR. J. Elsam ; that he had suffered 
recoveries of the property, and subsequently sold and 
conveyed the premises in question to the plaintiff, who 
had offered to convey to the defendant, pursuant to the 
agreement; but that the defendant had objected to the 
title, on the ground that the will contained an executory 
devise, which the recoveries had not barred, and the 
question was, whether JR. J. Elsam took an estate tail. 
The case was argued at the sittings before this term, 
and a doubt occurring whether the transaction were 
bonA fide, the Court required the production «f the re¬ 
coveries suffered by Elsam; the conveyance from him 
to the plaintiff; and the alleged contract of sale to the 
defendant, with an affidavit of its due execution, and of 
its being a bonA fide transaction. It being admitted 
that this could not be done, the Court referred it to the 
Master to inquire which of the facts stated in the 
special case were truly stated, and to ascertain what 
proceedings had taken place in the cause prior to the 
engrossment of the record of nisi prius. The Master 
reported that the whole of the statement was fictitious, 
except the seisin of the testator, and the entry of Elsam 
as his devisee; and also that no writ was issued in the 


cause, 
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• 

cause, nor was an^ common bail filed, &c.; and that the 
only proceeding taken in the cause prior to the engross¬ 
ment of the record of nisi prius was the entry of the 
issue. The defendant -now, by affidavit, stated his 
reasons for wishing to obtain the option of the Court 
speedily, and that he was not actuated by any corrupt 
or fraudulent motive, and that he had already incurred 
an cocpence of 40/. in the course of the proceedings. 

• « 

Abbott C. J. It is impossible to pass over a case 
of this kind without notice; but as it appears that the 
party before the Cofirt did not intend any fraud, and 
that he has already incurred an expense of 40/. in the 
course of these proceedings, the object of the Court, 
which is to prevent tlie repetition of such a practice in 
future, will be answered by ordering him to pay a fine 
of 40/., and to be imprisoned till that fine be paid. 


1824. 


In the Matter 
of iBuau. 
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ARGUED AND DETERMINED' 182S. 

IN THE 
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IN 

Hiliry Terra, 

In the Fifth and SisTth Years of the Reign of George IV. 


Mayhew and Another against Eames and 

Another. 


Monday, 
January 24th. 


^J^HIS was an action against the defendants, as car¬ 
riers, brought to recover the value of a parcel of 
country bapk notes sent by their coach from D&amham^ 
in the county of No?Jblkf to London. At the t^ial before 
Abbott C. J.j at the London sittings after last term, the 
following appeared to be the facts of the case. The 


An agent em¬ 
ployed by a 
commercial 
house ill J.on- 
don to collect 
debts in the 
country, deli¬ 
vered a parcel 
containing 
bank notes to 


plaintiffs wi^e silk warehousemen, residing in London, 

and employed one Hushes as their agent to* collect their principals in 

® -s O London, which 

debts in the country. The defendants were coach pro- parcel was lost. 

The carriers 


had given notice 

that they would not be accountable for parcels containing bank notes. The agent had no kuow- 
led^ of such notice, but the principals had: Held, that it was tlieir.duty to have instructed 
their agent not to send bank notes by that carrier, and tliat the vks not responsible. 


Vot. Ill, R r 


prietors 
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1825. 


Mathcit 

tufdinst 

Eames. 


prietors and owners of a coach ri^ning from Lj/m to 
the White Horse, IWfer Lane, London. On the lOlh 
of Fehnlary 1824*, Ihtglm, the agent of the plaintiffs, 
having collected, i^ payment pf debts due to them, pro¬ 
vincial banker’s notes to tlie amount of W]l., inclosed 
them in a parcel, a'nd upon the parcel he wrote the word 
Mourning,” and addressed it to the plaintiffs, “ Foster 
Lane, Cheapside, London” Hughes then delivered the 
parcel to o^ Wright, at whose*house in Domtham the 
coach stopped to change horf.es, and he paiil for the car¬ 
riage Ij. 2d., and Wnght gave him a receipt for the parcel. 
When the coach arrivcd,r Wiight delivered the parcel to 
the coachman, and it was afterwards lost. For the de¬ 
fendants it was proved, that the plaintiffs had frequently 
received parcels before the 10th of Feirnatp coming by 
coaches to the White Horse, Fitta L'lnc, London, and 
the porter who delivered such parcels proved that he 
had always delivered with them a ticket containing the 
amount of the charge for can iage and porterage, and a 
printed notice, “ that the proprietors of carriages w'hich 
set out from that office would not hold therr\pclves ac¬ 
countable for any passenger’s luggage, truss, parcel, or 
any package whatever above the value of 51. if lost or 
damaged, unless the same were entered as such and 
paid for accordingly when delivered there, or to their 
agents in town or country; nor would they be account¬ 
able for any glass, china, plate, watches, writings, cash, 
bank notes, or jewels of any description, however small 

_ ii 

the value.” But there was no evidence to shew that 

i 

Hughes had any knowledge of such notice at the time 
when he delivered the pareel to Wright. Upon this 
evidence the Lord Chief Justice was of opinion that as 
||ainti£& knew that the defendants were not ao 

ctmnttbI)B 
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couQiRble for baid|i notes, l^ey ought to have desired 
their agent not to s^nd parcels of that description by 
any coaeh of tlfie defendants, and the plaintiffs were 
nonttiited, with liberty to them to ino\n to l^nter a ver¬ 
dict for 87/. 

Denman now moved accordingly. The contract for 
the safe carriage of the goods was made by the pMintiffb* 
agent, and there was *ii5 evidence to sh^^that he had 
any knowledge of the notice given by the defendants, or 
that he knew tlmt the coach slopped at tlie White Horse, 
Fetter Lane, or even that Eames\ name was on the 
coach. In making the contract for the carriage of the 
goods, he must be taken to have trusted to the common 
law* responsibility of carriers. 

Per Cio'iam, At common law, carriers are respon¬ 
sible for the value of the goods they undertake to carry, 
but they may limit their responsibility by making a 
special contract, and *^hat is usually done by giving 
public notice that they will not be accountable for par¬ 
cels of a given description. In order, however, to shew 
in any particular case that they are not subject to the 
common law responsibility, tliey must prove that the 
party sending the goods had knowledge of the notice. 
But the knowledge of the principal is the knowledge of 
the agent. Now here the agent was employed to trans¬ 
mit bank notes, which are the subject of the present 
action, and it appears' th^t the plaintiffs themselves had 
knowledge that the defendants would not be responsible 
for bank notes, because it is in evidence that many par¬ 
cels came to tliem from the defendants, and that the 

/ f' 
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porter delivered together vdth such parcels a pcpted 
paper containing a notice that the proprietors of car^ 
riages setting out from the White letter Lane^ 

would hot ^ hold themselves accountable for any glass, 
.china, -plate, watches^ writings, cash, hank nates, or 
jewels of any description, however small the value.” 
Now when a pai'cel came to the plopitifls in this way 
before,^ they must have seen the notice, because it was 
contained same paper* which they must have 

looked at in order to ascertain the amount of the charge 
for carriage and porterage which they had to pay. 
Then if the plaintiils knew that parcels would not be 
accounted for if they contained bank notes, if was their 
duty to tell their agent not to send any such parcels by 
any of the coaches coniing to the White Horse, Fetter 
Lane. But as the plaintiffs suiiered their agent to send 
notes by those coaches, wc think that knowledge of the 
notice having been brought home to the plaintiffs, the 
carrier is tliereby protected from such loss, although the 
parcel was sent by an agent. *. 


RulQ,Tefused. 
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John Pidcock, Gteoroe Barker, ‘John Henzey Tuesday , 
PiDcocKj and George Pidcock 
Hinton Townsend Bishop.* 


^i^SSUMPSIT by the plaintiflTs, manufacturers of pig 

iron at LtgAimo(^f*m the county o^MbilOjP, against vendors and 

vendee of 

the defendaiilt a dealer in iron at Bankside, Londcm, goods that the 
upon his guarantee. The guarantee declared^.upon was p^i^°plbr 
contained in a letter of the 16th December 182ii, adn n»r^pr^*** 
dressed iSy the defeidant to the plaintiffs, and was as 
follows: 

of an old debt 

“ At the request of Mr. Thomp,& TicIceU, I to in- due to one of 

^ _ jHtlie vendors, 

form you that I will guaranty you in the payment of The payment 

. of the goods 

200?. value to be delivered to him in Lightnwor pig was guaranteed 
„ by a third per- 

iron. liyt tho^ 

At the trial before Hullock B., at the WamieJe Lent 

assizes 1824, it was proved on the part of the plaintifSi, tSeswasnot 

* ^ r » communicated 

that the defendant mive the above mentioned iiuarantee, the surety : 

Held, that that 

and that in Februanj 1823 the plaintiffs supplied to was a fraud <m 

‘ , , the surely, oM 

Tickell twenty tj?ns or Light moor iron of the value rendered tlie 

and price of 82/, 10^., that they had applied to him for 

payment, but he was unable to pay anyjiart of the 

money. On the part of the defendant, Tickell proved 

that he had formerly been in the iron trade, but had 

become bankrupt some time before the transaction out 


of which tH% action arose; that in the beginning of ’De¬ 
cember 1822 he applied to John Pidcock^ one of the plain¬ 


tiffs, (who managed the business at the Liglitmoor works), 
to supply him with Lighimoor pig iron on credit in the 
usual way, and told him that if the compan]^ would 

R r S supply 
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' “ 

1IB35* supply him, he would pay him {John Pidcock) ten shil- 
lings (beyond the price to be paid to the company) or 
every ton of i|K>n supplied to him,«and which ten shil- 

Bmdik % ^ ^ 

^ lings WM to go towards the liquidation of an old debt 
<lue fnottn Tickell fo John Ptdcock* John Pidcock said 
be must consiift his "partners, but that he thought they 
would not cohsent to supply the iron without a guarantee. 
It was afterwards agreed between Tickell and John Pid^ 
cock that the 1“ should be supplied, Tickell paying the 
company the market price, and ten shillings per ton extra 
to John Pidcock in liquidation of his prii^ate debt, and 
also procuring a satisfactory guarantee for^^the price of 
the iron. Tickell accordingly applied to the defendant^ 
who gave the guarantee, but the agreement he had en¬ 
tered into with John Pidcock for the payment of the 
extra ten shillings per ton was not communicated to the 
defendant. A bill of parcels was sent with the iron, as 
follows: 

‘‘.tTo 20 tons of Lightmoor 

^j^ig iron - - XoM-U Pidcock, 

VPebt - - - 10 0 ^ 

. -total 10s.” 

On the^pait of the defendant it was contended, that 
- f 

the agreement as to the pajment of the ten shillings per 

ton Vai» a fiaud upon the defendant, and that he conse- 

quently was riot liable upon his guarantee. IJidluck’B, 

thojight this no answer to the action, and a verdict was 

found for the plaintifls for 82^. IOt., but libeity was given 

to the defendant to move to enter a nonsuit. 

In the following Eastei term Denman obtained a rule 
to sliew cause why the serdict should not be set aside 
and 8 nonsuit entered, and in this terp 


Clarke 
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Clarke and JV. R, Clarke^siieved cause. Thpre was t88J. 
no fraud, upon thd* defendant eUhei- practised or in- 
tended. Tiieve ^as nothing jin the agreeoieint bj^ which 
he could be pr^j(^(^d, or by wliich the probahHity of ^ 
his being called upon to pay for die y'on in bbndlllt|uence 
of his guarantee was increased. I'he agreement as iar 
as it.respected the ten shillings, was merely an arrange¬ 
ment between J5 Pidcock and Tickdl for the pa 3 nntnt of 
the debt of the lattef by easy instaimeu^ There was 
nothing to shew that it was not at the time an existing 
debt, and oBe^upon which Pidcock mif^it have sued j for 
though Tickeil stated he had been a bankrupt, it did not 
appear when this debt was incurred, and if it was before 
the bankruptcy, it did not appear that Ticlell had ob* 

tained his certificate, or that thg debt iiad been proved 

• 

under his commission. If the defendant intended to 
rely upon the debt having been barred by the bank¬ 
ruptcy, it was ibr him to p»o\c it. Taking it then to 
be a debt still due fioni Tukdl to J. Pidcock^ tlie agree¬ 
ment so far firoiii being piejudicial to the defendant, wa% 
in fact, for ins advantage, for if .7. Pidcoik after the supf 
ply of the iron had sued Ticlell and obtained judgment 
against him, and taken his effects in execution for the 
whole amount of his debt, Ttckcll would probably^have 
been less able to pay for the iron than if^Iie was 
allowed to pay hia dfbt by such easy instalments <as 
were stipulated for in the agreement. It was nol?Nhe 
agreement, but the previous debts and embarraS'j^ 
circumstances of Tickeil which rendered, liim unabll^ to 
pay for the iron; the defendant was probably nware of 
TickeWs situation when he gave the guaratite^ oT if 
not, and he gave iSie guarantee without inquiring into 
he must flake the consequences of having negltSited to 

R r 4 do 
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18 Q^. 

Vfpcocf* 

9gaitui 


do so. ^ The case of Jackson v. DticJmire (a) was very 

different fl^Mn tills c^e; there a pirsbn of the name of 

JVelc^f assist t^^defendant w1|o was entering 

hpon house which the pla\Etifrihliy*before occupied, 

a^ec!dj|d purchase of tjjie plaintiif for defendant; sd; the 

price of the goods left by the foririQjr in the house; and 

it formed paft oV the considbr^^ion v^hibbh indui^^ Welch 

to fuenish die money that the plaintii]| agreed to take 

7fel. for the Court,' therefore,, held that a 

priyate agreement between tha plaintid* j^nd defendant, 

that tOl. more should be paid by the latt|;^,%as o fraud 

Upon JVckk, who had paid the 707. in cg^hdence that 

that sum was the wlu>lc consideration. 'The' plaintiff, 

theritfore, could not recover the j^bZ. But there is no- 

« 

thing in Uie case to shew that the Court considered the 
contract between phuntiff and Welch for |he sale of the 
goods at 701. void, or that Wehh cCukl recover back' 
^at sum. If in the present case the ten ahiilings per 
ton to be paid to X Pidcock had not been to dis* 
charge an existing debt, the case of Jackhcm v. Dtuhairc 
lUigh^ have been an authority to shew that^Tl Pidcock 
could not recover that money, but even then it would 
be no authority for saying that the guarantee was not 
binding to the extent of the actuui pricu of the iron, 
and It was never proposed or int^ided to make the de- 

Tfc » ^ 

%idant liable beyond that. ^ 

^Denman and F. Pollo^, centra. Although it^ fe air 
terilpted to .^istii%uisli the present case from of 
Jackin V. Duchairfy they ^re the same in principle* 
WhereW a i>erson agrees to pay money,/afS or gua- 


(a) 3 T. fi. 5;j. 


rantees 
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rantees the payment of money another, k is a fraud 15i^5. 
upon that perscm if t|ie contract in i;nnse<|uenSn of which 
he agrees to phy ^the monc^i^ or for of qg^W 

which he conbci:^|9^ hCcqme guarantees is not fully and 
fairly dkcloaled t 9 him.^ Here t^e contract 
ment of frhich wast guaranteed by tHe defendant, (which 
was iperely a conti(act for'^irdh at the tfiarket price), was 
totally different from the ^^ontract actually entered into 
with TifikelU If the agreement‘for the p^vnient of the 
extra ten shillings per ton had been communicated to 
the defendai^ Jte might perhaps have refused to become 
guarantee. ^ 

r 

Arbott* C. J. 1 am of opinion tliat a party giviHg a 
guarantee ought to be intbrnied^of any ))rivate bargain 
made between jtlie vendor and vendee of goods which 
may have the effret of < varying the degree of his re> 
sponsibility* Il^re the bargain was that the vendee' 
should pay, .beyond the market price of the goods sup¬ 
plied to hiuv ten shillings per ton, which was to be 
applied in payment of an old debt due to one pf thp 
plaintiff. The effect of that would be to compel the 
vendor to appropiiate to the payment of the old debt, a 
portion of those funds which the surety might reason¬ 
ably suppose would go towsu'ds defraying tlie ^lebt for 
the payment of wl^kh jic made himself collaterally rpr 
spoDitble. Such a bargain, therefore, increased Ihis 
respotniibUity. That being so, 1 am of opinion that tlie 
withholding the knowledge of that bargain from #te 

"defendant was a fraud upon him, and vitiated the 

''J 

cmitract. , ^ 


Bayee 
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Fipcoce 

ttgatntt 

Bishop, 


BayleyJ. It is the duty of a party taking (l 

« 

guarantee to put t|ie surety in possession of all the 
fact| likely |bo, affect the degiec of hia lesponsibilily; 
and i^f he neglect to do so^ it is't^tj^his peril. It is 
highlyx! probable^ that J. Pi^cock pioved his debt 
under the conmiis&ion against Tichelli although that 
does not appear on the evidence; but, hoaevejr that 
may be, the question in tlj^s ca^e dapeads upon the 
nature of th^ bargain betweem Ticlell and J. Pideoch 
The defendant might reasonably suppose that the iron 
was to be supplied to Tickdl at the niaiket price, but 
by the baigain TickcU was to pa)', beyond the market 
price of tiie iion, ten shillings per ton to Pidcock, 
in discharge of an old debt due to him. Now if the 
plaintiff had appiized the defendant that there was such 
a subsisting bargain, he would have known that TtckeU 
would not be able to pay for so much of the iron as he 
otheiwisc might have done^ and might have declined 
enteiing into the guai.intec. He gave the guarantee 
under a supposition that ^would be at liberty to 

apply all his funds, except what weie necessary for his 
suppoit, tpwards [laymciit of the iron supplied at the 
legular maiket puce, whereas the plaintiff when he 
accepted the guaiantee knew was to pay 

him not only the inaikct puce of the iron, but ten 
shillings per ton on the non piouded, in eistinclion of 
aniold debt. The concealment of that fact from the 
linowledge of the defendant was a baud upon hio^, and 
avuids this (Cimtract. * iicre by a composition deed 
the cieditois agree to take a ciitaiii sum in fbll dis« 
^aige of their respective debts, a seciet ^griC!ment, by 
which the debtor stipulates with one#f^tlie cieditors to 
^pay liim a larger sum, i'. void, upon the gtound that 

that 
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• w 

that agreement is a fraud upon the rest of the crediton^. 1S95* 

So that a contract which is a fraud upon a third person 
may, on t^at account, be void as between the f)lttie» to 


it. Here the coi^l^et to guaranty is void» because a fact 
materially affecting the nature of the Qbligati^n dteated 
by the contract waevHot communicated to the surety. 

m 

Holroyd J. 1 am also of opinion that the contract 
of the surety is not biiftling upon lijim, by i^on of the 
plaintiff’s not having communicated to the surety a 
secret bargain previously niade by him with the vendee 
of tlie goods. 4 * The effect of that bargain was to di- 
vert a portion of the funds of the vendee from being 
applied to discharge the debt which he was about to 
contract with the plaintiffs, and ^o render the vendee 
less able to pay for the iron supplied to him. The de¬ 
fendant might reasonably suppose that Ttdcell was to 
pay only the market price of the iron, but the plaintiff 
knew that he was to pay more, and did not communi¬ 
cate that fact to the plaintiff. The plaintiff and de¬ 
fendant thcrefoie were not on equal terms. The former 
with the knowledge of a fact which necessarily must 
have the effect of increasing the lesponsibility of the 
surety, without comtpunicating that fact to him, suffers 
him to give the guarantee. That was a fraud upon the 

I • 

defendant, and vitiates the contract. 

u 

« 

LtTTtEnALE J. I think that a surety ought to be 
acquainted with the whole contract cnterecl into w'ith Ms 
principal. The suret}' might fairly suppose that the 
vendee would be able to pay tlie maiket price of the 
iron out of its produce, when manufactured, and he 

gav^ 


» 
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gave die guarantee undc^ that supposition; but if he 
had known that, besides paying the market price of the 
irtp, dHe vendee was also to pay ten shillings per ton in 
extinction of an old debt, he would have known that the 
vendee would haye so much less to appropriate in pay¬ 
ment for the iron, and, consequently, that the risk of the 
surety would thereby be increased. Besides the object 
of a person becoming a surety for another is to render 
him a servitje. But the^ effect of such a private bargain 
as was made in this case would be to defeat tlie object 
of the surety. For if the proceeds of the goods sup¬ 
plied to the vendee are to be applied wholly in discharge 
of an old debt, a benefit will be conferred on the vendor 
of the goods, and not on the sendee; now that certainly 
was not the intention of the siuety. 

Rule absolute. 


% 


Turvlay, XilC KlNG aiiahli>f "l^AYLOIl. 

Junmni SOth. ^ 

Indictment for keeping a gamiug-houso. Plea 

entered fiom autre fois acouit pleaded m T> initu term. Between 
Truuty to the 

first da> of Ti inity and Muhadmas the defendant was again 

ckarlnus term, . , i , • • i- 

and matter ans- tried and acquitted at the sessions on an indictment for 

intemi"wa 9 the same offence. In Michaelniai> term, on the 19th of 

and befou* the prosecutor had replied to the 

by*way of^ for™ei* defendant plejided the last acquittal by 

pu» darrein of pjgg dafTcin continuance. This plea was 

coiitjniionce, ./ r n i 

the Court oit entitled of the term generally. For taking the pica offthc 
dered the plea ... . * 

tobetdd^off file, a rule nisi having been obtained, on an affidavit 

the fife. 

that the acquittal was collusive, 


Biodikh 
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Brodrick shewed cause. The Court cannot exercise 
the summary jui^diction which this rule supposes? t» be 
vested in them. They are bound to receive pleas puis 
darrein continuant, 'Paris v. Salkeld^(a% Lovell v. 
Eastqffi {b) And, indeed, this plea is strictly jr^ular, 
for where issue has not been joined the matter puis dar** 
rein continuance may be pleaded of theTerm generaUy, 
and need not be pleaded on the very day to which the 
continuance is entered,. .Thus, in Com, Dm, tit. Abater 
merit (124.) it is said, “ If any thing happ^s pending 
the writ, and before issue joinedy which goes in bar or 
proves the writ abated and not abateable only, it may 
be pleaded^ without saying after the last continuance,” 
and 2 Lutw. 1178. is cited. The same rule must be 
applicable after plea and before replication. 
dcde J., under the same title there is a case cited froni 
2 Jones, 129. where a plea puis darrein continuance was 
admitted a week after the term commenced.] The only 
mode in which the Court can interfere, is by ordering 
the plea to be entitled of the very day when it was hied, 
but that must be upon a distinct application for that 
purpose. 


TfM Kwo 

QjBmvWiff 

TTAVftoii. 


Chiity contra. It is true that the Court have no dis* 
credonary power to receive or reject pleas puis darrein 
continuance when they are pleaded at a proper time. 
But pleas of this description may be set aside if pleaded 
too late, as well as pleas in abatement, which jurisdic¬ 
tion over the latter is frequently exercised. Willoughby, v. 
Wilkim (c), Tidd*s Prac, 677. 6di edit. 

Cur, adv, mlt, 

(fl) 2 WUs, 137. (6) 3 T. R, S54. (c) 2 SmUh, 396. 


Abbott 
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1825. Abbott C. J. now delivered the judgment of the 

The Kiko This case came before the Court upon a mo- 

agomtt tion to set aside a pica puis darrein continuance. 

TAVtOB. . 

The indictmenj; was for keeping a common gaming¬ 
house. The plea stated, that after the indictment was 
preferred in this coilrt, another indictment had been pre¬ 
ferred at the quarter sessions for the same ofifence' upon 
which indictment being brought on for trial, the defend¬ 
ant was acquitted. This plea was pleaded generally as 
if it referred to the first day of the term. It is clear by 
the affidavit that it was not pul upon the file of this 
Court until the 19th day of Nowmbcr. The prosecutor 
by his counsel therefore moved to take that plea off the 
file, contending that a plea puis darrein continuance 
must be pleaded on tliat day to which the continuance 
is made; that is, in this case that it could only be 
pleaded on the first day of Michaelmas term. This is 
the case of a criminal proceeding. In civil actions, 
by the indulgence of the Court, four days are allowed; 
but even if that indulgence was extended to the case of 
indictments, it would not apply to a case whert the plea 
was not pleaded until long after the first four days of 
the term. If we consider how the record would have 
been drawn up in ancient times, and how it should be 
drawn up in modern times, we shall find that it would 
stat ethe continuance to be upon the appearance of the 
attsrnies for the prosecution and for the defendant, 
and that would be recorded on the first day of the 
term. Supposmg this entry to have been made, it is 
quite clear that this plea, coming in after that day, and 
referring to a matter which took place in vacation, 
would, on the very face of it, appear to be a bad plea. 
Now it was said, inasmuch as there was no such entry 


on 
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on this record, this party mi^it come and put his plea 
on the file at a l&tei* time. If Is obvious he might do so 
on the first day of the term; but why wqit during 
almost the whole of that term, if he professes to enter 
the continuance, from the very last day of the pre¬ 
ceding term to the first day of thesensuing term? In 
the case cited from 2 JaneSf the party was admitted 
to plead after the first day of term, which certainly 
imports that it was qot done without the permission 
of the Court. No doubt, for the furtheifauce of jus¬ 
tice, more especially in a criminal case, if the party 
by any inadvertence has let slip his time and forborne 
tiO plead, the Court would give him leave to do so. 
In the case of Lmdl v. Eaitq^{a)f although the de¬ 
fendant did nut put his pica in until a later day, yet, 
on a motion to take that plea off the file, ^e Court 
looked to the circumstances of the case, to see if jus¬ 
tice required that it should be taken off. In that case 
the Court refused to allow- the plea to be taken off the 
file; and the reason assigned was, that on the first 
day of the term, amf for several days afterwards, a 
motion was pending in this court for a new trial, and 
therefore, until that motion was disposed of, it would 
have been useless to put on the file tliat plea which 
was put on the file immediately after the motion for a 
new trial was disjwsed of. The plea warf a plea of 
bankrupt^, and it would have been quite useless^ 
put it on the file earlier. But uj)ou the present occa¬ 
sion, the plea was pleaded without any previous ap¬ 
plication to the Court. The rule which* was obtained 


fill 

1825. 

The Kiifa 
Taylm. 


(a) S T. B. 554. 


to 
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1825. to set aside the plea is founded upon an affidavit) etat- 
^ ing positively tliat the acquittal, which forms the sub- 

aeabut ject of the plea, had been obtained by fraud and col- 
Tatlo*. is not denied by the defendant. He 

has been advised, and no doubt well advised, not to 
pledge his conscience in contradiction to that which is 
here alleged. That fact remaining uncontradicted, the 
question is, if a plea irregularly pleaded should be suf¬ 
fered to stand on the file of tlie court, when its effect 
would be, .according to an uncontradicted affidavit, to 
defeat justice, and to prevent the trial of the defendant 
by means* of an acquittal, obtained probably by the 
defendant’s money. For these reasons 1 do not thidb 
the rule ought to be discharged. 

Rule absolute. 


Bartlett agahisi Dowkes. 


The lord of a A SSUMPSIT for money had and received. Plea 

manor may, by XX , . . , . , , , 

^1^"* general issue. At tlie trial before Abbotl C. J. at 

the manor^and the Westmimter sittings after Michaelmas term, it ap- 

peared that the action was brought by the plaintiff who 

'feeTif^o^the claimed to be steward of the manor of Danbury, in the 

grantee. County of Dssex, to recover certain fees received by the 
A term of 


*^^**^**”^ when acting in that capacity. The plaintiff’s 
waa upon a sale right to the office of Steward rested on a deed under 

of the estate in ^ 

1785 , assigned Seal, executed in 1821, by Bose Ray, who was then 

to attend tbe t 


inheritance, ^^pon a subsequent sale in 1797, there was a general declaration in the oon- 
veyfjice, that V^persona having outstanding terms should hold them in trust to attend the 
!nheritance,but no particular term was specified Held, that in support of the grant of tlie 
stewardship mode in 1821, it was properly left to the juiy to say whether tliey thought the 
term had were justifi^ in finding that it had. 


seised 
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seised in fee of the manor, t)y which she gave and 

• 

granted unto the plaintiff the office of steward of the 
said manor of Danbury^ and the holding and keeping of 
all courts of what kind* soever to tlie said, manor belong* 
ing or appertaining, and doing all o]|her acts relating 
thereto; and she did thereby make,'constitute, and ap¬ 
point tile said plaintiff steward of the said manor, and 
of the courts to the same belonging, to have, hold, ex¬ 
ercise, and enjoy the office aforesaid, and the holding and 
keeping of tiie said courts, and the doing all other acts 
as aforesaid, and receiving the fees and profits to the 
said office belonging from thenceforth during^e term 
of his natural life.” Rose Ray died on tlm 20th of 
October 1821, having devised the manor of Danbury in 
fee to Charles Downes, C. Downes disputed tike plain¬ 
tiff’s right to continue steward of the manor, and E. 
Demmes (the defendant) held a court and received cer¬ 
tain fees, to recover which this action w'as brought. For 
the defendant it w’as objected, that the grant by Rose 
Ray was void, for tliat^ she had no power to ci^ate a 
freehold office. The Lord Chief Justice overruled the 
objection, but gave the defendant leave to move for a 
nonsuit. The defendant then set up a term supposed to 
have been outstanding at the time when Rose Ray made 
the grant. It appeared that this term, which was for SOO 
years was created in 1712. In 1785 it was assigned as 
a satisfied term to attend the inheritance. In 179^ 
when Robert Ray, the then Jiusband of Rose Ray, pur¬ 
chased the manor of Danbury^ there wqys a general 
declaration that all persons having any terms in them 
should hold them in trust to attend the inheritance, but 
no particular term was specified. When the dispute 
Vor- III. S s . first 
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Dowdies. 


first arose between these parlies, C. D<mnes wrote a letter, 
admitting that Mrs. Ray had a right to appoint, but 
questioning the fact of lier having done so. The Lord 
Chief Justice left it to the jury t?) say whether they 
thought the term,was still outstanding or not. 
thought that it was® not, and found a verdict for Ae 
plaintiff for the amount of the fees received by the de* 
fendant. 

Scarlett now moved for a rule nisi for a nonsuit or 
new trial. The grant by Mrs. Ray to tlte plaintiff was 
void, 'file crown may create a freehold oflice, but an 
individual cannot; Mrs. Ray^ therefore, had no power 
to grant the oflice of steward for the life of the grantee 
so as to bind the future owners of the manor. In the 
Earl of Shrcisi'shury's case(«) the stewardship of a manor 
was granted for life, but that was by queen Elizaheth; 
and in Ovoen v. Saunders [b)^ which was the case of a clerk 
of tlie peace, it appeared that the appointment was made 
by virtue of an act of parliament, (c) Then, secondly, it 
should not have been left to tl:e jury to say whether the 
term had been surrendered. In 1785 it was expressly 
assigned to attend the inheritance; and in 1793 , when 
Mr. Ra^ purchased the manor, a declaration was made 
that all outstanding terms sliould be held in trust to 
attend the inheritance. No evidence was given of the 
Nation of any term except that of 1712 ; it musf, there¬ 
fore, be presumed that the deed of 1793 alluded to that 
term. If so, it must at that time have been in exist¬ 
ence, and there was no evidence of any fact whence 

(a) 9 Co, 42, (6) 1 Ld. 1£8. (c) 1 IF. ^ M. a. 1. c. 21. fi. 5. 


the 
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the jury could infer that it, had been afterwards sur- 1825. 

rendered or uierired. —— 

* BAKTim 

Cwr. adv, mlt, againa 

, Dowmis. 

4iBBOTT C. J. now delivered the judgment of the 
Court. There were two grounds upon jwhich the rule 
in thig»case was moved. The first point was, w’hether 
the appointment of a steward of a manor court beyond 
the life of the grantor,* could be a good grant. It was 
admitted that such a grant by the crown might be good, 
but it was contended that such a grant by ^. subject 
could not be good without custom or act of parliament. 

In Littleton, section .'J78., where he is WTiting on the 
subject of estates which affe Iteld upon conditions in 
law, he mentions the case of a grant by deed of the 
office of keeper of a park. “ If a man gi\ant by his 
deed to another the office of parkership of a park, to 
have and occupy the same office Jbr term of his life, 
the estate whicii he hath in the office is upon condi* 
tion in law, to wit, that? the parker shall well and law'- 
fully kee[) the park, and shall do that which to such 
office belongeth to do, or otherwise it shall be lawful to 
the ffrantor and his heirs to oust him.” This is to 
shew that a grant of an office of that kind is subject to a 
condition in law, namely, that the party shall ^lischarge 
the fJut^ of the office, and that 
such duty there would be a forfei 
tlwt is said in respect of a grant by a subject. Then 
Lord Coke, when he comes to comment upon that 
section (a), introduces among others the very office now 
in question. He states, that where an officer hath 


upon the violation 
are of the office: £ 
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(a) 1 Insi. 253^. 
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no odier profit but a certain collateral iecj the grantor 
may discharge him of his service, the discharge whereof 
is but labour and charge to him, but he must have his f 
feeand in the* same page he proceeds : “ If a man doth 
grant to another the office of the stewardship of his cemrts 
of his manors, with a certain fee, the grantor cannot 
discharge him of his service and attendance, because he 
hath other profits and lees belonging to his office which 
he should lose if he were discharged of his office.” 
Now this is very good authority, or they arc instances 
at least, to say no more of them, to shew that a grant 
for life ol^an office of the description now in discussion 
is a good and valid grant. If the grantor himself can¬ 
not discharge the grantee, how can any other person ? 
On what principle shall it be said that a person claim¬ 
ing under the grantor shall be in a diflerent situation 
from him? In Harvey v. NewJyn[u) the Court seem to 
have come to their decision against the plaintiff, because 
it was not alleged by him that there was any profit 
belonging to the office; and if .«o he suffered no injury 
from being discharged; he was only rcfieved from cer¬ 
tain trouble. The Court say distinctly if profit be¬ 
longed to the office, and it had been so alleged in the 
declaration, the grant of the office for life would have 
been good. That point, therefore, seems to be set at 
^t upon this authority. Then the next point made 
TOS, that I ought not to have left it to the jur^ to pre¬ 
sume any surrender or merging of the outstanding 
term. I did not direct them as to their finding,^ut 
merely left it to them to consider whether they would 
or would not presume a surrender, having first endea- 


(rt) Cro, Elk, 859. 


voured 
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voured to explain the nature of the subject. If I ought 
not to have left it to the jury to consider if such a pre¬ 
sumption might n(^.be made from the circumstances 
which appeared on the trial, then there ought to be a new 
tr^. The plaintiff proved the grant al having been made 
by this lady just before the execution of Iter will. The de- 
fenda^Tt on this evidence was clearly a wrong doer, and 
he shewed no title; but we will take it that the devisee 
had thought fit to appoint him steward of the manor 
and to rescind the appointment of the testator. It ap¬ 
peared that there had been a term originall^reated in 
1712 for a future purpose, and that such purpose 
w'as satisfied. I'lien in 1785 there was a sale of the 
estate; that term W'as then outstanding in a trustee for 
the benefit of the inheritance. *In 1793 there was an- 


1825. 

ugainst 

Downxs. 


other sale of the estate to the husband of the testatrix, 
and in one of the conveyances there w'as a general de¬ 
claration that all outstanding terms should be for the 
benefit of the purchaser, but the particular term was not 
mentioned. Now, if*the outstanding term which the 
defendant set u[) could prevail, it would prevail to defeat 
the act of the testatrix in making the grant she made. 
The general principle upon which a presumption should 
be allowed I think is this, that that which has been 


done should be presumed to be rightly dontf; and if we 
applyjthat principle to many cases of right, it mu^^e 
taken to be so. Applying it to the question of a right 
of way. If we find the act has been often repeated (for 
tii occasional use of a walk or path across a man’s field 
would be hardly such a use as would establish the 
right), but if the act must necessarily have been often 


repeated with the knowledge of the persons acting upon 
an adverse right, it affords a string presumption in favoui 
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of the right so exercised. The same principle is to be 
applied to presumptions in the case of light, or of flowing 

t 

water. In each of these cases therp j^iuist be a long con¬ 
tinuance of enjoyment to warrant the presumption. But 
upon the question‘of^ the .surrender of a term the ifise 
is somewhat different; for with respect to conveyances 
you cannot find in the nature of things repeated acts; 
it is not to be expected. And although that be so, the 
courts have in many instances for a considerable length 
of time decided that juries are at liberty, where they find 
that such a term as this has been set up, and has done 
the duty for which it was originally created, to presume 
a surrender of it. In this case there was the letter of 
C. DffvcneSi admitting that Mrs. Uaij had a right to ap¬ 
point; whence it might be inferred, as against him, that 
the term did not exist; 1 therefore thought the jury 
might be justified in presuming this outstanding term to 
have ceased. Here the grant of the office, supposing 
such a term to be outstanding, would have been void at 
law, which certainly it was never'meant to be. On the 
contrary, if you presume the term had merged, the grant 
of the office w'ould be good. In that view of it we are 
of opinion it might properly be left to the jury to pre¬ 
sume a surrender of the term, to give validity and effect 
to the act of the testatrix in making the grant. For 
th^e reasons we are of opinion that tlie verdict found 
forthe plaintiff ought not to be disturbed. 


Rule refused. 
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Dobell against StevjSns. 


^ASE for a deceitful representation. ^ The declaration 


Jtated that before the time of 


commuting tlie 


grievance thereinafter mentioned, defendant kept a 
public-house, and was fiossesscd of a lease of the house 
for a cerlain term of years, and thereupon the plaintiff^ 
at the request of the defendant, on, ike. at,,&c. was in 
treaty with defendant to buy ins interest In the said 
house for a certain sum of money, to wit, the sum of 
460/., and also to buy the household furniture and fix¬ 
tures, and stock in trade, at a valuation; and defendant 
falsely, fraudulently, and deceitfully pretended and re¬ 
presented to the plaintiff that the returns or receipts for 
the spirits sold in the said public-house had been and 
then amounted to the sum of 160/. per month; and 
that the quantity of porter sold in the house amounted 
to seven butts per month; and that the tap was let for 
82/. per annum, and two rooms in the public-house 
for 2”/. per annum; and by such representation then 
and there induced the plaintiff to buy the said lease of 
the house at the price of 460/. Tlie declaration then 
averred the falsehood of eacli particular of the state¬ 
ment. At the trial before LiUledale J. at the IjMdon 
sittings after last term, the plaintiff proved that whilst 
the treaty for the purchase was going (fti, a represent¬ 
ation was made, as stated in the declaration, and that it 
was false. On the cross-examination of his witnesses It 
was proved that t|ie defendant’s books were in the iiouse 
at the time of the treat}', and might have been inspected 
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Where the ven¬ 
dor of a pub¬ 
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presentations, 
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were not no¬ 
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tlie premises, 
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tvhicli was 
drawn up after 
these represent¬ 
ations were 
made. 
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by the plaintbST; and that jthey would have shewn the 
real quantity of spirits and porter sold in the house. 
The plaintiif, however, did nol^ examine them. A 
written memorandum of the bargain was afterwards 
drawn up, and an assignment of the lease was 
cuted; but neitjier of those instruments contained any 
mention of the defendant’s representation. The Lamed 
Judge left it to the jury to say whether the represent¬ 
ation was fraudulent, and they found a verdict for the 
plaintiff. 

Gumey now moved for a rule nisi for a new trial. 
The parol evidence of the defendant’s representation 
was" inadmissible in this case. The contract having 
be«i reduced into writing the parties must be bound by 
that, and cannot add to it by evidence of previous con¬ 
versations, Pickering v. JJo'wson. (a) {^Abbott C. J. In. 
that case Gibbs J. sa 3 rs, “ if there had been any fraud it 
would not have been done away by the contract.” 
Baylty J. The same view of tlie point was taken by 
my Lord Chief Justice in Kain v. Old. (I/] ) The fraud 
there alluded to is some fraudulent conduct whereby 
the party deceived is prevented from discovering the 
falsehood of the representation. Here the plaintiff had 
the means of knowledge within his reach, and neglected 
to make use of them. In Pomtll v. Edmunds (c) it ap- 
p^ared that an auctioneer, at a sale by auction, made a 
statement not noticed in the conditions of sale, and it 
was neld that parol evidence of that statement had been 
properly rejected. Lord EUenborough says, ** The 
only question which could be made is, whethar if by 

(a) 4 Taunt.779. (6) 2£,4cC. 627. (c) 12 Hast, 6. 
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the collateral r^resentation n party be induced to enter 16^5. 
into a written agreement different from sudi represent¬ 
ation, he may not have an action on the case for the 
fraud practised to lay asleep his prudence.’^ At all 
evMts, therefore, the propriety of ^admitting such evi¬ 
dence has been considered very questiojiable by a high 
authority, and is a point worthy of further discussion. 

Abbott C. J. Whether any fraud or deceit had or 
had not been practised in this case was peculiarly a 
question for the jury; nor has any complaint been made 
against the mode in which that question was presented 
to their consideration. If then this motion be sustain¬ 
able at all, it must be sustainable on the ground that 
evidence of a fraudulent or deceitful representation 
could not be received, inasmuch as it was not noticed 
in the written agreement, or in the conveyance which 
was afterwards executed by the parties. The case of 
Lysney v. SeVy (a) is to the contrary of that position, 
and precisely analogous to the present case. That was 
an action against the defendant for falsely and fraudulently 
representing to the plaintiff that certain houses of him 
(defendant) were then demised at the yearly rent of G8L, 
to which plaintiff giving credit, bought the houses for a 
large sum of money, to wit, &c., and an assignment was 
afterwards executed to him j whereas, in trudi and in fa|t, 
the houses were at that time demised at 'the yearly rent 
of 52/. 10s., and no more. After verdict for the plaintiff 
a motion was made in arrest of judgment, fin the ground 
that it did not appear that the assertion was made at the 
time of the sale. Lord Holt says, “ If the vendor gives 
* 

(a) 2 Ld, Sat/m> If IS. 
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in a particular of the rents, and the vendee says he will 
trust him, and inquire no further, but rely upon his 
particular, then if the particular^ be false an action will 
lie.” Here th<? plaintiff diil rely on the assertion of the 
defendant, and lilint was his inducement to make the 
purchase. The representation was not of any matter or 
quality pertaining to the tiling sold, and therefore likely 
to be niciuioned in the conveyance, but was altogether 
collateral to it; as was the rent m the case of Lijs/iey v. 
Selby. That case ajipears to me to be exactly in point, 
and the jury having found that that which was untruly 
represented was fraudulently and deceitfully represented, 
I think that we ought not to grant a rule I'or a new 
triSl. 




Rule refused. 


7'vesdcy, 
Janwtry 25th. 


Harvey and Otlicrs, Assignees of Banck and 
Joseph, Bankrupts, against Auchbold .and 
Others. * 


Debt for money T^LBT for money paid by the bankrupts, before the 
cDived. Plea, bankruptcy, to the use of the defendants, and for 

and^setnfl^for money had and received by the defendants to their use. 
paidf&c!" At Account slated between bankrupts and defendants, 
appeared that 5^oney had ai;d received by defendants to the use of 
plaintiffs as assignees, and on an account stated with 


con- , 

signed goods to the defendants, It, and Co. at Gibrnllar, to be sold on commission. P.and 
Co., as soon as the bills of latiing and invoices were delivered to tlicir agents in London, 
advana'd, through them, to and Co. two-thirds of the invoice price of tlie goods, by bills 
at ninety days; and for these advances received interest at the rate of 6 per cent., calculated 
froth the dnte of tbc.bills, which was the usutd rate of interest at GihruUnr. In an action 
for the proceeds of tlie goods : Held, that this could not be considered as a loan of money 
in England, and was not usurious, and that the defendants were entitled to set off' the 
tnonies so advanced, 

SemUe, ibam an action for money had and received the plaintiff' must give evidence of 
a particular sum to which hs is entitled. 

them 
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them in that capacity. Detinue of goods of the value 
of 100,000/. delivered by bantfibupts, before their bank¬ 
ruptcy, to defendants^ to be re-delivered by them on 
request. Detinue on a trover of goods to’ same amount, 
the property of the bankrupts, before the bankruptcy. 
Similar count laying the property in plq^intiffs, and the 
trover tifter the bankruptcy. Plea, general issue, and 
notice of set-off for work and labour, goods sold and 
delivered, money lent,*paid to the use of the bankrupts, 
and money had and received by them to the use of 
defendants before the bankruptcy. At the trial before 
Ahboti C. J. at the London sittings after Michaelmas 
term, it appeared that the bankrupts in 1821 carried 
on business in London ; the defendants were merchtints 
at Gibraltar. Archbold generally x*esided in Lngland, 
but they had no house of’ business in this country. In 
1821, and the following year, the bankrupts consigned 
large quantities of goods to the defendants at Gibraltar^ 
to be sold on commission. The defendants agreed to 
advance, through Reidund Co., their agents in LngUmd^ 
two-thirds of the invoice price of the goods consigned to 
them, as soon as the invoices and bills of lading were 
delivered. The advances were to be made by bills at 
three months, accepted by Reid and Co. The bank¬ 
rupts were to be charged by the defendants with interest 
on the money advanced at the rate of 6 per cent, from 
the date of the bills. In addition to this the defendants 
were to receive on some consignments 5, and on others 
3 per cent, commission for the sales, and 2^ del credere. 
This was the usual rate of interest and commission at 
Gibraltar. Transactions to a considerable extent took 
place between the parties according to this agreement. 
All the advances were made in England by bill^ at 

ninet^ 
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ninety days, drawn upon Iteid and Co*, who did not, in 

fact, accept them, but advanced the amount in cash, de- 

< 

ducting discount at 5 per cent. . At Gibraltar bills on 
England at ninety tlays are considered as cash. The 
plaintiffs having proved these facts, put in the account- 
sales rendered |>y the defendants, but not the account-cur- 
rent between the parties. It appeared by the corftspond- 
ence that there was a loss on each consignment, but tlie 
amount was not S}>ecified. It was contended for the de¬ 
fendants, that as no proof had been given that any goods 
remained in specie, or that any demand of them had been 
made, the plaintiffs clearly coukl not recover on the counts 
in detinue; and that as the defendants had advanced tw’o- 
thirds of the invoice prices, and there had been a loss 
upon each consignment, it must be jiresmned that the 
advances and commission exceeded the sums received 
by the defendants from the sales; and the Lord Chief 
Justice was of this opinion. For the plaintiffs it was 
contended, that the defendants could not set off the 
monies advanced, as those advances were tainted with 
usury, the defendants receiving interest at the rate of 
6 per cent., and tlie agents Rdd and Co. not actually 
accepting the bills drawn, but advancing the money, 
and deducting discount at the rate of 5 per cent. The 
Lord Chief Justice left it to the jury to say whether 
it was part of the original bargain between the bank¬ 
rupts and the defendants that Reid and Co. should not 
accept bills to be at the disposal of the bankrupts, but 
that they shoiild advance the amount in cash, minus the 
discount for three months. The jury found that this was 
not part of the bargain, whereupon the verdict was 
ordered to be entered for the defendants. 


The 
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The Attorneif Genet'ol now*moved a rule nisi for a 
new trial, contending that tlie verdict was improperly 
entered for the defendants. No evidence wae given of 
the amount of the s*et-off. The plaijiyffs, therefore, 
having proved the amount for whifh 'the goods had 
been sold, were entitled to a verdicts Secondly, the ad¬ 
vances^ made by the defendants were*upon usurious 
terms, and therefore could not legally be set off. 
Although the jury fmiijd that it was not part of the 
bargain that Hcid and Co. should always discount the 
bills, yet, independently of that, the bankrupts were 
charged with usurious interest. The contract for the 
advances was made in this country, the money was ad¬ 
vanced here, and it did not appear that tlie defendants 
ever transmitted money from Gih’altar in order to 
make those advances. The defendants, therefore, were 
not entilletl to take more than 5 per cent, interest, but 
in fact they took 6 per cent., and calculated it from the 
date of the bill drawn, ami not from the time of its 
being payable. 


1825. 

againtt 
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Abbott C. J. This was an action brought to recover 
goods placed in the hands of the defendants by the 
bankrupts before their bankruptcy, and for money had 
and received to their use. With respect to the former 
part of the case, it is sufficient to say that tliere was no 
proof of any demand of tlie goods, or that any part of 
them remained in tlie hands of the defendants. On the 
second part of the case the plaintiff gave in evidence 
the account-sales, but not the account-current, and left 
the defendants to make out their set-off. It is said that 
there was no proof of the amount of the set-off But 
it was in evidence that two-thirds of the invoice price 

* wa&. 
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1825. was advanced by the defentJants through their agents in 
England^ and that those goods, or by far the greater 
part of them, were sold at Gibraltar^ and that a loss 
was sustained i^pon each consignment. If so, it appears 
to me demonstratively that the money advanced in 
Etigland, together with the interest and the commission 
on the sales at Gibraltar, amounted to more tluin the 
invoice price of the goods. But even supposing it to 
be otherwise, to what amount d’d the plaintiffs establish 
a claim ? Surely they should have given some further 
evidence of the state of the accounts. I also thought at 
the trial that the case must be considered ns if the 
bargain for the advances had been made at Gibraltar^ 

41 

and ?}ot in London and that under such circumstances 
interest might lawfully^be charged at 6 per cent, from 
the date of the bills drawn upon lieid and Co. But I 
thought that if it was part of the bargain that the bank¬ 
rupts were not to have bills accepted by lieid and Co. 
to be disposed of as they pleased, but were to receive 
the amount of the bills, minus 5 per cent, discount, it 
w'ould be usurious. The jury, however, fountf that tliis 
was not part of th-e bargain; and therefore being of opi¬ 
nion that the defendants w'ere entitled to set off the whole 
of the advances, and that the advances, together with in¬ 
terest and commission, exceeded the monies received by 
them, I directed the verdict to be entered in their 
favor; and I still think it was correctly entered for 
them. Had the finding of the jury been different, I 
should have thought that the plaintifis ought to be non¬ 
suited for want of evidence of any particular sum that 
they were entitled to recover. 


Baylet 
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Bayley J« 1 am of o{)inion that the advances made 
by the defendants cannot be considered ns a loan of 
money. The substance of the bargain appease t9 have 
been that, instead of Wailing to make ri^^^iltances until 
the proceeds were realized, the defendipt^ should remit 
by anticipation the probable amountiof the net proceeds. 
The money couid only be procured and ti*ansmitted from 
Gibraltar upon certain terms, viz. that a bill at ninety days 
should be considered as, cash, and that interest should 
be f>aid for the money at the rate of G per cent, per 
annum; and upon those terms the money was paid to 
the bankruj)ts by Hcid, Jivi/tg, and Co. Tliis was 
rallier an arrangement for the payment of the proceeds 
of the goods than a loan of iWoncy, and cannot, I thpk, 
be called usurious. That being so, I entirely concur in 
thinking that there ought not to be a new trial. 


1825. 

Hakvet 
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Littledale J. {a) concurred. 


Rule refused. 


(a) IJolroifd J. wa** in the Bail Court. 


Montague against Benedict. 


U'ednes'Iny, 
January L’Gth. 


A SSUMPSIT for goods sold and delivered. Plea, Tn assumpsit 

, - * for goods sold, 

general issue. At the trial before Abbott C. J., it appeared that 
at the Middlesex sittings after Trinity ievm^ 1824-, it ap- jJwdlet-rin'the 

course <if two 

months, delivered articles of jewelry to the wife of the defendant amounting in value to 
83/. Tt appeared dial die defendanr was a certiiicated speeial pleader, and lived in a>,ff‘ adr 
furnished house, of which the annuid rent was 200/.; t'aat he kept no man servant; fPet his 
wife’s fortune upon her marriage was Ions than 'K'OO/.; that she had, at the time of her 
marriage, jewelry snitahic to her condition, anil that slie had never worn, in her husband’s 
presence, any articles furnished her by the plaintiH'; it appeared also that the plaintiff, when 
ho went to tlie defendaiu’s house to ask for payment always enquired for the wife and not 
for the defendant; Held, that the goods so furnished were not iiecessarbs, and that, as 
there was no evidence to go to the jury of any asscut of the husband to the contract made 
by bis wife, the action could not be maintained. 


pear 
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peared that the plaintiff was a working jeVreUer, and the 
defendant a special pleader in considerable practice* 
The plaiijtifF, between the 20th of Octchcr and the 14th 
of Decdnher 11|23, had delivered to the wife of the de¬ 
fendant; at his spouse in Gidldford-strceti different articles 
of jewelry, amounting in the whole to the sum of 83?., 
and had receiVfed from her on account 34?. These 
things were usually delivered about twelve o’clock in the 
day, and plaintiff never saw any, person but the defend¬ 
ant’s wife. Upon these facts being proved the defend¬ 
ant’s counsel contended that the plaintiff ought to be 
nonsuited, because there was no evidence to shew tliat 
the husband had any knowledge that the goods had 
beei).- delivered to his wife, and, consequently, no evi¬ 
dence of his assent to the purchase, and Metcalfe v. 
Sha‘w{a\ Waithmanx, WaJceflcld{Jb\ lientleyx. Griffin{c), 
were cited. The Lord Chief Justice thought it a ques¬ 
tion for the jury, whether the articles had been supplied 
with the assent of the husband. The defendant proved 
that he was married in September 1817, and that the 
fortune of his wife was less than 4000?., and tliat she 
iseceived, by virtue of her marriage settlement, for her 
exclusive use, a sum of 60/. annually; that they in¬ 
habited a ready-furnished house in Guildford-street, at 
the rent of 200?. a year; that the furniture of it was not 
new or expensive, some of it indeed being very shabby; 
that the defendant kept no man-servant; that his wife, 
before October 1823 had jewelry suitable to her con¬ 
dition, and that she had never, in her husband’s pre¬ 
sence, worn any of the articles furnished by the plaintiC 
The defendant usually left his house and went to his 

S Coniph 22, 
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chambers about ten o’clock iiT the morning, and did not 
return before five in the evening. , When the plaintiff 
or his servant called at the defendant’s house, t^^ey always 
asked for his wjfe, and not lor him; a^upon one oc¬ 
casion, when the clerk called in March^ i^d stated to the 
female servant who openetl the does', that he called for 
the purpose of getting settled a bill for* jewelry to the 
amount of 80/.; the servant expressed her surprise that 
the plaintiff had trust^^d her mistress for such a sum, 
and said she was sure that her master knew nothing of 
it, and she swore that the clerk replied, “ his master was 
aware of that.” This, however, was denied by the clerk. 
The Lord Chief Justice tokl the jury, that a husband 
was not liable for goods suf^jlied to his wile, unles% he 
gave her an express or implied authority to purchase. 
In consiilering the question of authority, the estate and 
degree of the parties was a fit subject for consideration, 
and so aLo was the nature of the articles. There were 
some t!)ings which it might and must always be pre¬ 
sumed the wife had authority to buy, such as provisions 
for the daily use of the family ovci' which she jiresided; 
but in this case the articles w'cre not necessary to any 
one; the proof was, that the husband never saw them, 
and the jury were to say, under these circumstances, 
wliether the wife of the defendant had any authority 
from him to make a contract for the articles In question. 
The jury found for the plaintilf to the amount of his bill, 
A rule nisi had been obtained for a nonsuit, on the ground 
that there was no evidence to be left to the jury of the 
husband’s assent to the contract; or for a new trial, on the 
ground tb.at the verdict was against the weight of evidence. 
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Platt shewed cause. It was a question for the jury, up*on 
the evidence, whether the articles provided for the wife o|^ 
VoL. III. T t the 
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the defendant were necessaries suitable to the degree and 
estate of the husband. The latter is responsible in respect 
of the contracts made by the wile, for goods suitable to 
that condition which he suffers lier to hold out to the 
world. It is no. necessary to shew an express assent of the 
husband to the contract, or that the articles provided were 
W'orn in his pi’&seuce. If they ^ere conformable to the 
apparent condition of the husband, his assent is to be 
presumed. Here there was iib.jirdant evidence to go to 
the jury, that tlie things provided were necessaries suit¬ 
able to the degree of the inisband, for it appeared that 
he lived in a reailv-furnishetl house, the rent of which 
was 200/. per annum, and that his wife had originally a 
fortune of 4000/., and if they were m^cessaries suitable to 
the degree of the luisband, then cohabitation was evi¬ 
dence of his assent to the contract made by his wife. 
He cited Morion v. Withy, («) 

Scarlett and Gur??n/^ contra. It appeared upon the 
trial that the plainti/lj in tlu. course of two months, had 
delivered to the defendant’s wife articles <of jewelry 
amounting to 83/., and that before that time she had 
articles^of that de.scription suitable to her degree. The 
things provided by the plaintilT, therefore, were not 
nece.ssaries. 'I’here was no evuleiice of any assent (ex- 
press or implietl) of the hu-.band, to the ]mrchase made 
by the wife. Cohabitation i.s only primft facie evidence 
of such assent, and here it was rebutted by the evidence 
given on the part of the deleiidant. 

Bayley J. It seems to me, that in this case there was 
no evidence to gjo to a jury to entitle tire plaintiff to a 

(a) *4S. 

verdict. 
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verdict. I take the rule of* law to be this: if a man, 
without any justifiable dause, turns away his wife, he is 
bound by any contract she may make, for ©ecessaries 
suitable to her degree' and estate. If thj^ husband and 
wife live tbgeditei^ and the husband v^ljf not supply her 
with necessaries, or the means of obtaining them, then, 
although she has her remedy in the EccfesiasticaLCourt, 
yet she is still at liberty to pledge the credit of her 
husband for.wliat is f4ri,ctly necessary for her own’sup- 
port. But wlienever the husband .md wife are living 
together, and he provides her with necessaries, the hus¬ 
band is not bound by contracts of the wife, except 
where there Is reasoiniblc evidence to shew, that the wife 
has made tlie cotiti'act with his assent, ILthcriii^ton 
V. Parroil. (a) Cohabitation is presumptive evidence of 
the assent ol’ the Imsbaml, but it may be rebutted by 
contrary evidence; and when such assent is jiroved, the 
wife is the agent of the husband duly authorised. Then 
the question is, was there any evidence in this case 
to warrant iny Tord (l^hief Justice in submitting, as a 
question for the consideration of the jury, wliether the 
wife had the“^autUority of the husband to make this pur¬ 
chase? It appears, that the wife had originally o^ortunc 
under 4 < 000 /. ; that would yield an income less than 
200/. per annum. There was no evidence on the part 
of the plaintift* to shew that she had a fortune even to 
that extent; that Aict afterwards appeared upon the de¬ 
fendant’s evidence. Then is it to be presumed, that a 
husband working hard for the maintenance of himself 
and family, keeping no man-servant, and living in a 
house badly furnished, would authorise his wife to lay 
out, in the course of six we^ks, half of her yearly in- 


im 

182S. 


MuKTAOttE 

against 

Bsksdict. 


(a) Ld. Baym, 1006. 

’ T t 2 


come 
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come in trinkets ? If the’ tradesn^an in this case had 

# 

exercised % sound judgment, he must have perceived 
that this nSoney would have been nuicli better laid out 

A 

ill furniture.fi?t the house, than in’decking the plaintiflF's 
wife with iKelais tornaments, which wduM so ill corre¬ 
spond with the fur^rfiture in the h»use. I think, all 
events there w*as gjfoss negligeifce on the part of the 

if 

plaintiff^ if he ever intended to make the husband re- 
sponsible. If a’^tradesman is abeut to tryst a married 

Svonum hjf'what are not necessaries, and to all extent 

' ^ * 

beyond what her station in life requires, ho ought, in 
commofl prudence, to enquire of the husl^and if she has 
his^consent for the order she is giving; and if Jic had 
SQ enquired in this case, it is not iipprobablc that the 
hufiftand miirht have told him not to trust her. But no 

O f 

such enquiry was made; on the contrary, the plaintiff 
always enejuired for the wife, and that is strong evidence 
to shew that she was the person trusted, and not the 
husband. On the whole, I think that the |daintiff did 
if6t make out, by reasonable evidence, that the ivife had 
any autjiority to make the purchase in question. * 


Holroyd J. I think the plaintiff ought to have been 
nonsuited. If the plaintiff had made a claim in respect 
of necessaries provided for the defendant’s* wife, the case 
would hav^ stood upon a very diflerent ground; but I 
think, upon the evidence, it appeared that the things 
provided were not necessaries. They consisted of articles 
of’jewelry, and the wife had upon her’ marriage been 
supplied with a sufficiency of such things, considering 
^er situation in life. Undoubtedly the Imsband is liable 
for necessaries fiiovided Jbr his wife, where he neglects 
tojirovidc them himself. If, however, there be no ne- 
cessftji** for the articles provided, the tradesman will not 
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be entitled to recover their v^lue, unless he can shew an 

' *• 

express or implied' assent of the husband to the con- 
tract made by the wife. M^here a tradesman takes no 
pains to aspertam whether the necessitv^l^ists or not, he 
supplies the artiefes at his own jicril; if it turn out 
ihaFibe necessity dSes^not exist, thV husband is not re¬ 
sponsible for what may be furnished to his wife without 
his knowledge. Where a tradesman provides ar|icles 
for a person ^hom be Rnows to be a married woman, 
it is hfe dutv, if he wishes to make the husband re- 
sponsible, to enquire if sl^e has her husband’s authority 
or not; for where he chooses to trust lier, in the ex- 
pectadon that she will pay, he must take the conse¬ 
quence if she doe^'iiot. If it turn out that she dicl aptL, 

i 

under the authority of her husband, when she gitve 
the orders, he will be liable, but otherwise he will 
not. If wc W'erc to hold that he would, no man in any 
case would be safe, if the wife chose to say that sWfe 
had the authority of her luisband. I think that the 
burden of the i)roof of the assent of tlie Imsband lies 
on the’' party who provided the goods, and who acted 
upon the supposed aulhority. In this case, it appears 
to me that the juoof was to the contrary, and that it 
negatived all presumption of assent on the part of the 
husband. 1 think, therefore, that the plaiutifl’ did not 
make out a case to eutille him to recover. 

Littleuale.J. I agree in thinking that a nonsuit 
must be entered. The husband is not liable in respect of 
a contract made by his wife wilhout^is assent to it, and 
a party seeking to charge him in respect of su^h a con- 
tract, is bound either to prove an express assent on his 
part, or circninstauces from which .sucli assent is to be 
^ T t S implied 
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MoNTA6(JC 

against 


implied. Then was there,any express assent in this 
case ? So far from that, it appears that no application 
was made to the defendant for several months after the 
articles had bken delivered; but the plauitilf always 
called when he En^w the defendant was from home, and 

% ’jUji 

always asked fqr the wife. There was, therefore, no 
express assent of the husband. Then can we sny that 
there was any implied assent ? There are many cases in 
which the assent of the husband inay be presumed. In 
Cpmjjn's Digcsl, tit. Bonm and Bemc, (Q.) it is laid 
down, that if the wife trades in goods, and buys for her 
trade when she cohabits with Iter husband, his assent is 
to be presumed ; and if a wife buy necessary apparel for 
hers^^ the assent of the husband shdll generally be in¬ 
tended. But here the apparel provided consists of 
articles of ornament of considerable value. It does not 


appear, considering tlie dclendant’s occup.'ition, and his 
\t^!fe’s fortune, that articles of jewelry to that amount 
can be considered as necessary apparel, and one reason 
is, because the wife had articles of that description pro¬ 
vided for her when she married, and there is no evidence 
to shew that the husband ever saw the wifc wearing 
these articles, and if he did not, then there is nothing 
to shew any implied assent. 


Abbott C. J. I entirely agree with the opinion 
which has been delivered by ray learned brothers, and 
I think the rule for a nonsuit ought to be made abso- 

a 

lute. If this ‘decision should have the effect of intro- 
ducing somewhat more caution into the conduct of those 
who are,^o obtain their living by selling their goods 
and wares, it will be most beneficial. It will occa¬ 
sionally be beneficial to infants, to fatliers, to husbands, 
and to friends^ it will also be benefici||| to those vdio 

have 
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have goods to sell, for the experience we have in courts 
of Justice leads us to know, that persons who trade with¬ 
out due caution olteu find their hopes dpjceived; they 
find in the result, that they have part^Jwilh goods for 
which they never can obtain the mcftlcy. The rule 
must be made absolute. 

Rule absolute for a nonsuit. 


1825 


Montague 

nmmst 

BEaS^CT. 


Josephs againsl Pebrer. 

r 


Friday, 
Ftibruary 4th, 


A SSUMPSIT for work ainl labour and commission, 1” assumpsit 

X JL for work and 

and for money jiaid to U)c uto of dclendant. Plea, lairor, and 

non ashunipsit. At iho tiiul before Li/lleiiale at the pended in the 

London sittings after last Triaily term, it appeared, that a con- 

in April last the defendant had ein})Ioyed the plaintiff, h, 

person carrying on business on the foreign stock ex- ^“mpany"” it 

change, to pui chase few him ten shares in an association that 

tire company 

called The Etpiitable Loan Bank t’onipany,” The professed to 

Jiavo a capital 

shares had not at lliat tinre been distributed, or in of '2, 000 , 000 /., 
technical language, ‘‘ conic out,” and the plaintiff w^as 50/. each; that 
to buy theiu for the coming out. He diti so, and on pe^i”irc w-as^ 
the 23(1 two certificates for the shares were delivered to delivery of ccl-^ 
him, for which he paid 1/. as the deposit, and 51. lOf. 
as preuiiiim on each share. The certificates were in the J ‘hat 

tlie snares were 
to be transfer- 
rablc without 
* any restriction, 

and that the holders were to bo subject to sucli ]£gulations as might be contained in any 
act of panUament passed fur the govornincnt of tlie society, and in the mean time, to such 
rcgulatiOTS as niiglit bo made I)y a coinmittec of management. No evidence wa< n-'" 
to the particular objects or tendency of the company: Meld, tlint upon this 
company was to lie considered illegal, and uitliiii tlie operation of the f 
having-transferrable sbtires, and aH'ecting to act as a body corporate with 
charter or act of parliament; and that piaialifF consequently could not ir 
which arose out of an illegal transaction. 

'1 

^ ']' t 4< “ Equitable*^ 


following form; 
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** Equitable Loan Bank Corapanyi* 

Capital two millions sterling, in shares of SO/, each. 
(Then folkiwed a list of Presidents, Vice-Presidents, 
Directors, Auilii^'jrs, Treasurers, Solicitors, &c. &c.) 

No. 16,15() to 10^,160 inclusive. 

This certificate declares, that the sum of 1/, having 
been paid as a deposit for each of the above mentioned 
shares of 50/. each, the holder of this certificate wiirbe 
entitled to those five sliares in the Equitable Loan Bank 
Company, with all the benefits and emoluments, but sub¬ 
ject to the future payments on the sliares, and all matters 
contained in an}' act of parliaficnt for the regulation of 
the company; and in the meantime to such conditions, 
regulations, and orders as the vice-presidents and direc¬ 
tors grounding the jircsent committee of management 
may direct.” Signed by two directors. Milieu the 
certificates were tendered to the defendant, he said 
that they ought to have been obtained sooner, and 
refused to accept or pay for them. It was objected for 
the defendant, that the association w’as within the 18th 
and 19th sections of the 0 G. 1. c. 18. and therefore 
illegal, and that consequently all contracts relating to 
the purchase of shares were void. Several other objec¬ 
tions were also made, liut it is unnecessary to notice 
them, as the case was ultimately tlecidcd upon that 
which is above stated. 'I’he learned Judge reserved the 
point, and the plaintilf obtained a verdict. In MichueU 

mas term a rule nisi to enter a nonsuit was obtained, 

% 

against which 


Mariyat and Andreixs slicwed cause, and contended 
that the association in question did not full within the 
neaning of the 6 G.l . r. 18. It was decided, after much 
‘ * consider- 
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consideration, in Bex v. Wehb («), that the mere creation 
of transferrable shares does not render a concern illegal. 
It must tend to the cjommon prejudice of his majesty’s 
subjects. Tiiat is a point to be cstablM^d by evidence. 
And as the defendant had employewthe plaintiff to 
purchase the shares, it was not incuinbent on the plain¬ 
tiff to f)rovc the legality of the association; the onus of 
impeaching it was on the defendant. 
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Gurueij and ChiUy contra, were stopped by the Court. 


AniiOTT C. J. I arn of opinion that enough appeared 
in evidence on the trial of this cause, to shew' that the 
bargain for the shares in question was void by'^law. 
Whether from a further cx])lanation of the objects and 
tendency of the Equitable Loan Association, a diflerenl 
conclusion might or might not be drawn, it is not now 
necessary to enquire. My decision is founded oh the 
evidence that was ffiven in the cause. A certificate 
purporting to culille the holder U> certain shares was 
put in. The jiarticular objects of the association did 
not indeed ajipear; but in the o])ening speech of the 
plaintifFs counsel, it was stated that the association was 
founded for the purj)oso of lending money at 8 per cent. 
That is a larger rate of interest than the law allows in 
general, but it would not be illegal to form such an 
association for the purpose of lending money at that rate 
upon certain terms, in the event of its being sanctioned 
by an act of parliament, or a royal charter of incor- 
por^on. But if the })rojectors go further, and, before 
the association has been sanctioned either by an act of 


(«) }4Easf,wr,. 


the 
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the legislature or by a royal charter, make shares in the 
concern transferrable without any restriction, at the mere 
will of th*e holder, and provide;, that the purchasers 
shall render miemselves liable to regulations to be 
framed by cert'^’ii persons styling themselves a com¬ 
mittee of management or directors, then the association 
assumes an unlawful shape. The words of the*6 G, 1. 
C.18. are large and comprehensive, although not alto¬ 
gether free from obscurity. In the 18th and 19th 
sections, the two objects of raising transferrable shares, 
and affecting to act as a body corporate, are pointed out 
as particularly shewing what the legislature intended to 
prohibit. The ISth section begins by reciting, “that 
several undertakings or projects of different kinds had 
been publicly contrived 'and practised, or attempted to 
be practised, which manifestly tended to the common 
grievance, prejudice, and inconvenience of the king’s 
subjects in their trade or commerce, and other their 
affairs; and that persons who contrive or attempt such 
dangerous and mischievous undertakings or projects 
under false pretences of public gootl, did presume ac¬ 
cording to their own devices or schemes to open books 
for public subscriptions, and draw in many unwaiy per¬ 
sons to .subscribe therein, towards raising great sums of 
money, whereupon the subscribers or claimants under 
them did pay small proportions thereof, and such pro¬ 
portions in the whole did amount to very large sums; 
which dangerous and mischievous undertakings or pro¬ 
jects did relate to several fisheries and other affairs, 
wherein the trade, commerce, and welfare of the king’s 
subjects, or great numbers of them, were concerned and 
interested. And that in many cases the said under¬ 
takers or subscribers had presumed to act as if they 


were 
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were corporate bodies, and, had pretended to make 1825. 
their shares in stocks transferrable or assignable without —— 

Joserns 

any legal authority by act of parliament d!r by any vjgmnst 
charter from the crown for so doing,” s^if then enacts, 

“ that all and every the undertakings attempts de¬ 
scribed as aforesaid, and all other ^lublic undertakings 
and attempts tending to the common grievance, pre¬ 
judice, and inconvenience of his majesty's subjects, or 
great numbers of thedi, ‘in their trade, commerce, or 
other lawful ailairs; and all public subscriptions, re¬ 
ceipts, payments, assignments, transfers, pretended as¬ 
signments and transfers, and all ni.ntters and things 
whatsoever for furthering any such undertaking or 
attempt, and more jiaiiindarlj/ the acting or presinidng 
to act as a corporate body or jDodies, the raising or 
pretending to raise transferrable stock or stocks, the 
transferring or pretending to transfer or assign any 
share or shares in such stock or stocks, without legal 
authority either by act of parliament or charter, shall 
for ever be deemed toibe illegal and void, and shall not 
be practised or in anywise })ut in execution.” Tlie 1.9th 
section makes all such undertakings public nusances. 

Now w hat was the nature of the association in question ? 

By the certificate which was in evidence it appeared 
that they professed to have a capital of 2,0j00,000/. in 
shares of 50/. each, consequently there must have been 
40,000 shares; and the hoj^er of the certificate was to 
be entitled to the number of shares specified in it, upon 
payment of 1/. u})on each share. That»amounts to an 
express declaration that the shares are to be transferrable 
at the mere option of the holder, and it was quite un- 
certwih what person would thereafter, as holder of the 
certificate, become partner in the concern. Again, until 


an 
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an act of parliament could be obtained, the shareholders 
were to be subject to such conditions, regulations, and 
orders as the Vice-presidents and directors, forming the 
committee of D’anagement, might direct. The members 
of Ihe associati.^h then took upon themselves to act as a 
corporate body, having a select body invested with 

i 

power to make bye-laws. But what w’as the grievance 
and prejudic;| which the Association tended to cause to 
his majesty’s subjects? It appears that these shares, 
upon each of which only IL was jiaid, were sold at 
51. 10.V. jiremium, and unless we shut our eyes altogether 
to what is going on in the world, we cannot help ob- 
serWng that in other companies and associations the sale 
and transfer of shares at cnormojis premiums is carried 
on to a greater extent, than was ever known, except at 
the poriod when the statute referred to was passed. 
The necessary effect of such a practice is to introduce 
gaming and rash sj)eculatiou to a ruinous extent. In 
such transactions one cannot gain unless another loses, 
whereas in fair mercantile transactions each^party, in 
the ordinary course of things, i*c|pis a profit in his turn. 
Upon the evidence in this case, then, the association ap¬ 
pears to be one of which the effect canpot but be mis¬ 
chievous ; and it exhibits two signs and tokens which are 
pointed out,by the legislature as the signs and tokens of 
illegal associations. We say, therefore, that dealing in 
these shares was an iilegal^ansaction, and this being 
our opinion, every one must observe that the signs of 
the times require us to declare it without delay. There 
is another poinf which I shall notice very briefly, as it 
was not touched upon in the argument, viz. that traffick¬ 
ing in these shares may very possibly have been illegal 
at common law, inasmuch as it was bargaining and 

wagering 
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wagering about an act of parlmment to be obtained in 
future. Upon the whole, I aid satisfied that the plaintiff 
was not in law entitled to maintain ||is act^;^the rule 
for a nonsuit must, therefore, be ipade absolute. 
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Bayley J. I am clearly of opinion^that, upon the 

evidence^given on tlie trial of this cause, we are bounif to 

say that the association in qi^tion is illegal. It pre- 

Slimed to act as a body corporate, and pretedded to create 

traiisferrable shares in its stocks. It is true tlmt in Ilex 

V. fVebbf the society then brought before the Court was 

considered legal, although the shares were transfyiTable; 

< 

but in that inst.ince they were not traiisferrable at Ihe^ 

mere unrestricted option of the holder. They couhi 

1 

not be transferred to any person who would not enter 
into the original covenants; nor could more than twenty 
be held by the same person, unless they came to him 
by operation of law; and the object of the society, 
'which was to supply the inhabitants of liinningham, being 
shareholders, with bread and flour, virtually limited the 
transfer of shares to i^rsons residing in that neighbour¬ 
hood. So in Pratt^K^utchinson [a), wdiich was the 
case of a building company, no person could become a 
member of the Company until he had made himself a 
party to the partnership articles, nor until he had been 
proposed anil approved by a certain majority of persons 
present at a meeting of the society. Both those cases 
are very distinguishable fro*nt the present, which mani- 
fesdy tends to the common grievaiMie of many of his 
majesty*s subjects, and fills within the‘description of 
illegal societies given by the 6 G. 1. c. 18. s. 18. 


(a) ir>East,Sl\. 


Holroyd 
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Holboyd J* I of •opinion that the transaction in 

question Was Uiegal, and that the association is one of 
those prqhihjl^ed by^^he 6 G. 1. c. 18. But it would have 
been very diflerent if^the projed had been, not to con- 
stitute the society, or to make the shares transferrable, 
until the scheme had obtained the authority of an act of 

o' » 

parliament or u royal charter. 

LittledJSe J. It appears to me also that this 
assQCMktioii is illegal within the 6G. 1. c.l8. I think 
that upon the evidence given at the trial we must say 
that it. tends to the common grievance of many of his 
majesty’s subjects. The act of parliament, after point- 
^in^'out certiiin things which will be illegal, proceeds: 

^dre^iarticularly the acting as a body corporate, and 
the raising or pretending to raise transferrable shares.” 
Those are the indicia by which we are to judge whether 
the society be illegal, and whether it tends to the public 
grievance or not. In the case cited, evidence was given 
of the particular objects of the society, which negatived 
the idea of its being a gidevance^id reguhitions eSdsted 
somewhat restraining the trans4|||Plf the shares. Here 
nothkig of the kind appeared, and we are left to draw 
qur conclusions from the certificate wTiich was given in 
evidence. For these reasons, I concur in thinking that 
a nonsuit must be entered. 

Rule absolute, (a) 


(a) See Rex v.jDoddffi East) 516» Hacky. Ruck, 1 Campb, SiT* Res 
V. Slmlton, 1 Canipbt 549, 7i. Rruwn v. Ikutl, 4 Taunt. 587. 
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Friday, 
FV^rwaflHtb. 


^SSUMPSIT on a charter-par(^', rfot under seal, 

whereby it was mutually agreed between the plain- a ship entered , 
• . . , ’ , . : , into a charter 

tiff, commander of the ship Agaphm, then lying m the -party, (not 

' A ^ und^r scrI J 

river Thames, and the .defendant, that thewessfel should whcrehy the 

take a cargo to Pmiamhuco, and bring a cargo ^b^nce agro^to pay 

to London or Lmrpuol, according to the directions of 

the charterers’ agent in the Brazils, and deliver the s^im, - 

on being'paid freight, at and after a certain rate thdi'em that the owner 
o " * ' * ^•‘having de- 

specified, by a good bill, payable at two month#^rji^' mrfhded and 

» . ^ J received the 

the day of final discharge. Breach, non-payflie^^\OT-.freight!) the 
freight. Pica, non-assumpsit. At the trial before c^Wnotmain- 
lott C. J., ftt the London sittings after last Trinity term, “"g^ns“ 
it appeared, that the plaintiff, at the time of making the 
charter-party, was the commander of the Agaphea, 
v/her&of David Hodiims, then resident m Ireland, was it to anyone 

^ a ^ but himseir. 

owner. Before the vessel returned to England, Hodgins, 
being dissatisfied with%e plaintiff, appointed one Bain 
as his agent, to receive the freight, and gave notice to 
the defendant to^ pay it to him, wliich he accordingly 
did, but before it was paid, the plaintiff demanded that 
it should be paid to himself and not to Bain. Upon 
these fiicts the Lord Chief Justice nonsuited the plain¬ 
tiff, but gave his counsel leave to move to enter a verdict 
in his favour lor 80 ^., which appeared to be due to him 
from the owmer. In Michaelmas term ^irney obtained 
a rule accordingly, and now 


Scarlett 





1825 . 


^ViSt 

Catri^WpKTH. 
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' % 

o»d Can^ell diewed causflk Tbe plaintiff in 
>tMs cjiils^as merely the bgcnt of the ^wner, and made 
vihe charteiv||flrly fq|' his benefit. In the absence of any 
, interference* b^ the t^wuer, he night have* claimed the 
freight from t]&( defend.'int. But when the owner inter¬ 
vened, and debtred the Freight to be paid to, a third per¬ 
son, the authority of the captain was at an end. He 
had not any prospective lien fpr his wages, altliongh, if 
he had reclf^cd the mOney, he might then have set off 
the sum due lor wages, had he been sued by the owner 
for the money so received. If a factor receives the pro¬ 
ceeds pf goods sold by him he has a lien on the m'oney» 
but'*lie cannot claim the proceeds from the vendee, if his 
pVjncipM intervenes, and dcairos the payment to be 
made to himself. Smith v, Plummci (a) is expressly in 
point. 


f 

Guri/< y and Cfuthji contia. The case of Smith v. Pluni^ 
» 2 crdiffers materially from the present. It iloes notappenr 
that any charter-part} was executed in that case between 
the captain and the defendant, tl«i lattiw’ therefore had 
never contracted to pay livight Ito the captain. In the 
present case, the })laintilF was the pel son who chartered 
, the $hip to the defendant; .and it does’tiot appear on the 
face of the instrnmont that he wa^ not owner; tlie defend¬ 
ant must, therefore, be taken to have contracted to pay 
the freight to him, and could not exonerate him^ffrotti 
his liability by paying it to a third person. 

j\BnoTi’ I ani unable to discover aqy solid 

distinction between the present case and thf^t of Smith 
♦ • 

V. Plummer, Upon the authority of that there- 

k 


(a) \B.^A,515, 


fore, 
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foi^ I am of opinion .tbat nons^iit 
only distinction now pointed oitt Hetween llie cas^^ 
is, that in the present instance a ciarter-jpiiarQr was m* 
tered into» and that it docs not ap][)ear tii>t any such in¬ 
strument enusted in Smifit v. Plummer, ^ Let us suppo'se 
that no chart^r-piurty ivas made in*tliat case, then the 
freight Niould be made payable generally by the bill of 
lading, signed by the commander of the |||pssel. Now 
the charter-party entered into by this plaintiff and de¬ 
fendant does not specify to whom the freight was to be 
paid; in that respect, therefore, the case is tlic same as 
if the freight had been stipulated for by a common bill 
of ladif^. The master of a ship has no prospective 
lien on die freight, and cannot insist upon having^it 
paid to himself, although a })aymgnt to him in the ab¬ 
sence of tthy ^notice by the owner to the charterer to 
withhold it,^ould be a good and valid payment. For 
thsU^ treasons 1 diink that this rule must he j^is- 
chai^. 

• llule discharged. 


Basten against Cahew and Another. 


Ftbf-uary 4tii. 


'^BESPASS for breaking and entering the plaintiff’s ltwnotB^cB»- 
house and closes, and ejecting him therefrom. Pica, i^rmstion w 
general issue. At the trial before Abbott C. J., at the tnode 

last Summer assizes for Devon, the trespass diaving been dc/toju 9 %* 

the interilj||rsoc« 

’ «i oi magistrates under the 11 O. £• c. 19i 1 .16. 

In lieqpiM against two magistrates for giving pliuntiff’a landlord possession of n fimn 
sa a deserted fiuin, produced in evidence a record of their proceedings undw that ad. 
which set for^ all sveh circumstances as were necessary to give them jorisdicUbn. and ly 
wbidi it appawad that they had pursued the directions of the statute. Held, tfjst this WM 
conclusive as an answer to the action. 


VOE. HI. 


Uu 


proved, 
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1825* proved) the defenduits, we]?($ justices of the peace, 

Bastck ^ evidence the record of certain proceeduigs 

agauut. them, adder the 11 Gk 2. c. 19., which was as follows: 

^ * “ Devonshire k Be it remembered that os^ &c.^ at, &c., 

A, B. complained unto us J. W. Carew and ‘C. O, Os- 

motidi Esquires, two of the justices of oui; said lord the 
<» 

king, assigned, &c., that he the said A. B. did demise at 
rack rent uqlp J, Basten^ of, &c., husbandman, a mes¬ 
suage and tenement called, &c., consisting of, &c^ situate, 
lying, and being at, &c., and that on, &c., there was in 
arrear and due unto the said A. B,, from him the said 
J. BastcUf the tenant of the said demised premises, half 
a yearns rent thereof, and that he the said J. Bc^en hath 
de^rted the said demised premises, and left the same 
uncultivated and unoccupied, so as no sufficient distress 
could be had to countervail the said arrears of rent; 
whereupon the said A. B. then and there, to wit^ on, &€., 
at, &c., requested of us the said justices, that <M|Plie 
remedy should be provided according to the forni cflhe 
statute in that case made and provided, which complaint 
and request by us the aforesaid justices being heard, we 
(having no interest, nor either of us having any interest in 
, the said demised premises), on, &c., /lid personally go, 
&c.,” stating the subsequent proceedings in the usual 
form; and it was contended, that this record was conclusive 
as to the facts stated in it, and a sufficient de^ce to the 
action. The Lord Chief Justice refused to nonsuit the 
plaintiff, but gave the defendants leave to move to enter a 
nonsuit, if it should eventually become necessary. The 
factswere thei^nvestigatedjpefore the jujpr, and the defend¬ 
ants obtained a verdict. In Michaelmas term the Cmirt 
granted a rule nisi for a new trial, on the ground that 
‘ the verdict was contrary to the weight of evidence, and 

1(> also. 
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rLsc^ that the juFy had been m|^rected} but the defend- 1825. 
ants had leave to insist upon the matter of law urged for 
them at the trials and as the case was decided* on that 

i m ^ Carew* 

point, it is unnecessary to notice the othei^. ' ' ^ 


Pell Serjt, Tanct'ed, and Chilly shewed cause. The 
record of*the proceedings b}' the defendants was in the 
nature of a conviction, and was, therefor|||^ conclusive 
evidence of the facts contained in it, and a sullicicnt 
defence to the action, Brittain v. Kinnaird. (a) The form 
of the record is also good, it is precisely the same as that 
given in Btirn’s Justice, 791., which was upheld by this 
Court in ex parte Pillon. {b) The stat. J1 G. & c. 19. s. 16., 
upon which the proceeding is founded, does not requite 
that the justices should have evidence on oath; it merely 
speaks of a complaint and request made by the landlord or 
his bailiff. ^JBesides, if the plaintiff intended to impeach 
the proceeding, on the ground that the justices had acted 
without sufficient evidence, he should first have moved for 
a mandamus to compel J-hem to set out Uie evidence in 
their record. But in truth the justices may proceed on 
their own view, as in cases of forcible entry and detainer. 
In such cases the consequence is much more serious to the . 
party charged, yet the record merely shews a complaint, 
and not the evidence upon which the justice proceeds; 

^ Burn^s Jml. 456., Lambard's Eircnarcha, 146. 149. 


WUde Serjt., contra. The document given in evi¬ 
dence in this case, and which was called a .record, was 
not really a i^ec^d, and, therefore, was ribt .conclusive. 
The proceedings under the 11 G. 2. c. 19. s. 16. are ex-* 
tc^ely harsh towards tenants, and should therefere be 


(a) 


(b) 1 s. y 3t;s». 

IJ u 2 strictly 
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Bastkit 

agairtMi 

CAatw, 


Strictly watched. The information as to the arrears of 
rent and the desertion liy the tenant is^given ex parte, 
and withont notice to the tenant. The latter, therefore, 
has not any J^portunity of disputing the assertions of 
the landlord. Upon the information so given the jus¬ 
tices view the farm, and affix the first notice required 
by the statute. The tenant, by this ex parte proceeding,- 
is prevented from afterwards disputing that the rent is 
in arrear, but must pay the rtut'or lose possession of the 
farm. Now it is a general principle of law, that where 
magistrates act judicially, and have power to bind by 
their judgment, they must proceed on evidence given 

under the sanction of an oath. It is not any where 

( 

stated in that which is miscalled a record, that the in¬ 
formation vras given on oath, and therefore the con¬ 
trary must be taken to have been the fact. If that were 
so, the justices had not jurisdiction, and at all events, as 
enough does not appear on this document to shew that 
they had jurisdiction, it cannot be conclusive in their 
favor. « 

Abbott C. J. It was urged at the trial of this cause, 
that the record made by the justices of their proceed¬ 
ings, in giving the landlord possession of the farm de¬ 
mised to the plaintiif, was conclusive as an answer to 
the action. At that time I entertained some doubts 
upon the point, and therefore refused to direct a non¬ 
suit; for, in that case, had my direction proved erroneous, 
the parties would have been put to the expense of a 
second trial. But in the^hape whicl|^the question now 
assumes this rule must be discharged, if 1 ought then 
to have nonsuited the plaintifi'; and upon consideratioii, 

1 am of opinion that 1 ought to have dqne ro. It is a 
general rule and principle of law^ that where justices of 

18 the 
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tKe peace have an authori^ ^ven to them by an act of 1825. 
parliament, and they appear to have acted within the ju- 
risdiction so given, and to have done all that |hey are re* 
quired by the act to do in order to originSte their juris* 
diction, a conviction drawn up in due form, and remain¬ 
ing in force, is a protection in any acflon brought against 
them fisr* the act so done. It has been sdid, that this 
doctrine applied to such cases as the preset will work 
great injustice, but tfrgumeiit was pressed too far. 

The seventeentli section of the statute gives an appeal to 
the Judges at the next assize; the tenant may, thereibre, 
have summary redress if any wrong has been done, and 
the appeal is not attended with any great risk, for if it is 
dismissed, the amount of the costs to be awarded against 
the appellant cannot exceed 5J. Jt has also been said, 
that a proceeding taken ex parte and without notice, 
will preclude the tenant from disputing that the rent is 
in arrear. The record may, indeed, be conclusive upon 
that point in favor of the justices, but will not protect 
the landlord. If the rent M'ere not in arrear ns alleged, 
he would be liable to an action on the case, for wrong¬ 
fully ^procuring the justices to interfere. There are 
many cases in which a magistrate acting bond, fide may 
be protected, and yet the person upon whose information 
he has acted may be liable to an action for giving false * 
or malicious information. In the proceeding in ques¬ 
tion die statute does not direct the justices to make 
enquiry upon oath; can this Court, then, impose upon 
them the necessity of doing so; or can we eay, that by 
forbearing so to squire, or by omitting to state on their 
record that they did so enquiry they have neglected to 
take any step made necessary by the statute to originate 
their jurisdiction ? It no where reqiyres an information 

U u 3 i» 
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1825. to be made on oatli, or 4hat it sbaU in that mode be 
“ proved that the rent is in arrear: but tliat “ if any 

nuaimt tenant holding lands, tenements, or nereditaments at 

Carew. 

a rack rent, 'or where the rent reserved shall be full 
three-fourths of the yearly value of the demised pre¬ 
mises, who shall be in arrear for one year’s rent(fl),' 
shah desert die demised jiremises, and leave’'tlie same 
unculuvated*^or unoccupied, so as no sufiicient distress 
can be had to countervail the arrears of rent; it dial! 
and may be lawful to and for two or more justices of the 
peace of the county, riding, &c. (having no interest in 
the demised premises) at the request of the lessor or 
landlord, or his or her bailiff or receiver, to go upon 
and view the same, and to affix on the most notorious 
part of the premises notice in writing what day (at the 
distance of fourteen tlays at least) they will return to 
take a second view thereof.” The justices are, there¬ 
fore, to determine upon their own view, whether the 
premises are deserted or not. Suppose the case of a 
refusal by all the justices of the district to act upon the 
information and request of the landlord; this is certainly 
an extreme case and not likely to occur, but if it did, 
must not this Court direct them to go and view the 
premises ? It is clear, tliat we cannot require of them 
to act only where information is given on oath, as the 
legislature has not made that requisite. The record 
given in evidence, therefore, shews that they had juris¬ 
diction, and is conclusive in their behalf, leaving to the 
tenant, suclr other remedy as he may have agUinst tlie 
landlord, if he has improperly set thu juslices in motion 
liy means of false information. 

(a) Altered to half a ycj»i’6 root by the .57 C, S, e, S'2. 


Bayleit 
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Bayley J. a landlord would certainly be liable to 
an action on the case, for improperly procuring the in¬ 
terference of the magistrates under the statute in 

__ -n—i __. 


1825. 

Basten 

agaimt 

Gakkw. 


and the only question is, whetlier upon the face of their 
proceedings they appear to have aoted *within the scope 
of their^iirisdiction. The 11 G. 2. c. 19! & 16. does not 
lequire tlmt any information or complaint shall be made 
ou oath, but that the magistrates shall, at the request of. 
the landlord, go and view the premises, and if they 
find them in a given state, affix a notice, stating that on 
a certain day they will return; and then if the rent 
arrear is not paid, or no sufficient distress is found on 
the premises, they are to put the landlord in possession. 
It is said that this measure is extremely harsh, and that 
the power thus given to the magistrates may be used as 
an instrument of oppression; but it must be remem¬ 
bered, tliat magistrates acting corruptly are liable to 
criminal informations. Then it is assumed that the 


tenant, the party grigved, is without remedy; but that 
is not so, he has a manifest right of action against the 
landlord, if he improperly procures the interference of the 
magistrates; and it would be most mischievous to subject 
the magistrates to an action under such circumstances. 
The tenant has also a summary remedy by appeal to the 
justices of assize. The record, however, unappealed 
from, is conclusive as to the magistrates, for it is their 
duty to act on the request of the landlord, and it appears 
by the record that they did so act, and that they pur¬ 
sued the directions given by the statute. 


Holboyd J. I am of the same opinion. This was 
an action of trespass against magisti’ates, who say that 

U u 4 they 
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1825. 

Bastek 

ngrdnsc 

Ca&mw. 


tliey have acted in dische^e of a duty imposed by an 
act of parliament: and the question is, whether their 
record o& the proceedings is conclusive in their favour. 
It has been objected, that the ^mplaint should have 
been on oatli, but that is not required unless specially 
directed by the* act of parliament. That objection, 
therefore, cannot avail if the magistrates have .acted in 
the mode pointed out by the statute; and if they have 
done so, many cases establish,that their record is con¬ 
clusive in this action, although they will be liable to 
punishment if they have corruptly made it differ from 
the real facts of the case. The statute H G. 2. c. 19. 
.V. 16. gives the magistrates jurisdiction to act at the re¬ 
quest of the landlord, and whether his statement be true 
or false they have power to view the premises and in¬ 
vestigate the complaint. 'I'hey are, therefore, judges of 
record as has been decided on the statutes of forcible 
entry. Thus it has been held, “if a justice of peace 
record that upon his view as a force, which is no force, 
he cannot be drawn in question pithcr by action or in¬ 
dictment,” cited in Flojjd and Barlcer^s case (a), and in 
Grecrvwell v. Bunnell (l>) and in 27 ^s. 19. th^re is tliis 
passage, “ A judge of oyer and terminer, where the jury 
found and presented a fact to be a trespass, caused their 

finding to bo entered as a felony, and yet could not be 

« 

punished by indictment or otlierwisc, because he was a 
judge of record, and the indictment against him was to de¬ 
feat his record by averring against wliat he did as a judge 
of record,” SaiL 397. So also in StricJclmid v. Ward{c), 
which was trespass for false imprisonment brought against 
a magistrate who produced, in answer, a conviction of 


(a) 12 Ly. L'J. (&; c) ^7 2“. R. 6Sit ii» 


the 
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ilie plaintiff for unlawfully Returning to a parish, alter 
haring been legally removed thence, without bringing a 
certificate, and also a warrant reciting thf^ Conviction, 
Yates J. held- that the conviction could not be con¬ 
troverted in evidence; that the justice having a com¬ 
petent jurisdiction of the matter, Ms judgment was con¬ 
clusive «till reversed or quashed; and that it could not be 
set aside at Nisi Prius, and the })laintiff was nonsuited. 
1^ indeed, a justice acfts without jurisdiction, he is liable 
to an action of trespass, Morgan v. Hughes, (a) In 
Miller V. Scare (6), (which has since been overruled (c),) 
it was held tliat an action would lie against commis¬ 
sioners for cuinmitting a bankrupt who did not answer 
to their satisfaction. Lord Chief Justice De G/v^^Reld 
tlmt the commissioners were nqt judges, but admitted 
tliat they would have been })rotected had they been 
acting as judges; and he says, “ So justices of the peace 
may be justices of record, when made so by act of par- 
l^^ent, as in case of riots, force, going armed, &c. in 
-^^ich cases their records are not traversable.” In this 
1 think that the justices were made judges of record, 
that fK'eir record was not traversable, and that it was a 
conclusive answer to the action. I'he rule for a new 
trial must thercibre be discharged. 

Rule discharged, (d) 


1825. 

Hasten 

agaitut 

Caeew. 


{a) T.Ji.225. (h) 3 ir. 

(v) See Dostvelf v. 1 JJ. .jj- C. 16". 

(t/) IMtUdale J. was atlcuditi" the Admiralty Sessions nl the Old 
Hailey. , 
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r 

Sfcnc£L£y against IIobinson. 


ance of the rate, gaye public notice thereof in die 
church. The declaration then stated, that the plain¬ 
tiff requested the defendant, as such overseer, to per- 


By statute l^EBT on the statute 17 G. 2. c, 8. The declai'ation 
s. 2. it is en- Stated, tiiat the plaintiff was an inhabitant of the 

overseers of the township of Coxwmdd^ in die North Riding of the county 
mitl^Aitems York, and that the defendaKt ^as one of the overseei's 
inspMt*ratra at* ^ P®®*" township ; that on the 26th of March 

times'^^nt^all ^ churchwardens and overseers of the poor of 

forrtwi™""** township made a rate for the relief of the poor, 
give copies of which was afterwards duly allowed by two justices; and 

the same to any ^ 

inhabitant of diat the churchwardens and overseers, after the allow- 

tbe parish 
and by t. 5. 

“ if any over¬ 
seer shall not 
permit an in¬ 
habitant to in- 

KiS*n^kct plaintiff, to inspect die rate, and tendered 

to give copies to him One shilling for the same: yet diat the de- 
thereof as o ^ 

aforesaid, such f^dant neglected and refused* to permit the plain- 

overseer for , , ‘ 

every such of- tiff to inspect the rate, contrary to die form of the 
fence shall for- „ , .,.1 

feitandpayto Statute, &c. whereby defendant forfeited 201. The 
‘^ewd^Bum second count stated, that the plaintiff at a reasonable 
firs^at demanded of the defend- 

overseer, a copy of the rate, and was 

undCT^ihe"^^ ready and offered to pay to the defendant, at, and after 

tute, he must 
shew that be 
has sustained 
an injury by 
the act of the 
overseer: 

Held, se¬ 
condly, that 

there must be a demand to inspect the rate made at a reasonable time and place; and, 
Semble, that the house of the overseer is the place at which the demand ought to be 
made. 

Thirdly, alihoiigb tlic statute says, that copies sliall upon demand hs/ortfiwilh given, yet 
the OTcneer is entitled to a reasou^le time for making them out. 

be 


the rate of 6d. for every twenty-four names thereof yet 
that the defendant refused to give him the copy. 

At the trid before Bayhy J., at the Summer assizes 
for the county of York, 1824, the following appeared to 
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* 

be the facts of the case: The plaintiff was an inhabitant 
of the township of Commddy and the defendant was 
overseer of that parisjb. The rate in question was made 
on the 26th of March, allowed on the 27th, and pub*^ 
lished on the 28th. About eight o’clock of the 19th of 
April the plaintiff sent his son to*the defendant, to re¬ 
quest that he would come to him at his, plaintiff’s, 
house. The defendant went and saw the plaintiff and 
his attorney; the plmntTff asked the defendant to allow 
him to inspect the rate, and tendm’ed him Is. on that 
account. The defendant said that he durst not allow 
it, he was ordered not to do it. The plaintiff’s attorney 
then asked him for a copy of the rate. The defendant 
then went away, and related what had taken place to 
the Rev. Mr. Nemton a magistnate, and stated that he 
had not she\^Ti the rate, because he was informed that 
he was not obliged to shew it. Mr. Newton told him 
that he was, and pointed out the clause in the act of 
parliament, and advised him to go back immediately 
and shew the plaintiff the rate, and take a copy of it 
next morning as early as possible to the attorney. Tlie 
defendant did rcturn to the plaintiff’s house in about 
two hours after the inspection of the rate had been 
demanded, and offered to shew him the rate, and the 
defendant made out a copy lliat night and. delivered it 
to the plaintiff’s attorney early the following morning. 
The latter said that it was too late, for the plaintiff 
could not appeal to the next sessions. The defendant 
said that he would waive all objection* to the notice. 
The defendant, on the 17th of April; had met the 
plaintiff’s attorney in Helmsley marked which is about 
eight miles from Coxwvmld, and he tlien asked him if he 
had a copy of the rate, for he was employed by the 

plaintiff 


1825. 


SpxMCJtur 

against 

Rounsok. 
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1825. pluintilT and wished to lee;, oine. The defendant said 
“ that he should have one if he was entitlM to it, and the 

SrK^CKLET 

ttgamsl attorney replied that he should be at Coxwotdd on Monday 
the 19th and should expect to have one. Upon this 
evidence the learned judge told the jury, that although 
there was a refusal at one time to permit an inspectioii 
of the rate, the question was, whether that refusal was 
not tionc away with by what subsequently took place, 
the defendant within two hours* after the refusal having 
offered to allow the plaiutifl' to inspect the rate, and 
having delivered a coj)y to the plaintiflC’s attorney early 
next morning. A party was bound to give an overseer 
a reasonable time to do what the law required. The 
learhed judge then told the jury, that if they thought 
that the del'endant had .complied with the demand in a 
reasonable time, the defendant was entitled to a verdict. 
The jury found a verdict for the defendant. A rule nisi 
was obtained for a new trial in Michaelmas term, upon 
the ground that this verdict was against evidence, and 
also upon the ground, that the learned judge misdirected 
the jury, inasmuch us a permission to inspect the rate 
having been once refused, a right of action vested in the 
plaintiff. 

Scarleli apd Alexander now shewe<l cause. The 
words of the 17 Cf. 2. c, 3. 5.2., are, that the church¬ 
wardens and overseers of the poor shall permit all and 
every the inhabitants of the parish, township, or place, 
to inspect every such rate at all seasonable times, paying 
Is. for the same, and shall upon demand forthwith give 
copies of the same, or any part thereof, to any inhabit¬ 
ant of the saiil parish, townshjp, or place, paying at the 
rate of dd. lor every tweiity-four names. The third 

secllou 
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section enacts, that if dturchifrarden or overseer 1825. 

shall not permil^ any inhabitant or parishioner to inspect „ ' 

* ^ *■ Spekccle? 

the rate, or shall refuse or neglect to give copies thereof ogainH 

. # RaiiiNhOH. 

as aforesaid, the chhrchwarden or overseer for every 
such offence shall forfeit and pay to the party aggrieved 
the sum of 20/. The statute creates Iwo oftences; the 
one is Aot permitting the inhabitant to*inspect the rate, 
the otlier is the refusing to give copies thereof. The 
refusal to permit imiTlie.sa previous request, and it must 
be made at a reasonable time and a reasonable place. 

Now, an overseer cannot be expected to carry the rate- 
boo}: M’ith him, and, therefore, the request to see the 
rate should have been made at the house of the overseer. 

Here it was made at the plaintiff’s house, when the de¬ 
fendant had not, and could not be expected to have the 
rate-book with him. Then as to the demand of the copy 
i>f the rate, there was no legal demand until the evening 
of the 19th, for that was the first demand made by an 
inhabitant of the parish, and a reasonable time must be 
allowed for the purpose of making out the copy. It 
appears by the evidence, that a copy was made out by 
twelve o’clock that night, and delivered early next morn¬ 
ing to the plaintiff’s attorney. The defendant, there¬ 
fore, complied with that demand within a reasonable 
time. Besides, the penalty is given to the party ag¬ 
grieved. Now the plaintiff was not aggrieved by this 
act of the defendant, for he might have entered his 
appeal at the then next sessions, and the justices might 
have adjourned it to a further sessions under the 
17 G. 2. €, 38. s. 4. Besides, by the 41 G.3. c. 28. $• 5., 
the parties might in open court have consented to waive 
any objection to the appeal. 


BrnunJiattif 
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SnNCBLBT 

against 
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■P.' 

jSroag'^aM,* contira. s|^tute imposes a public 

duty upon the churchwardens to permit the inspection 
of the rate, and to give copies^ without reference to 
any injury donCr. to an individuaL The question was 
not submitted to the jury, whether the request was 
made at a reasonable time and place. The question 
submitted to them was, whether the demand wn§ com* 
plied with within a reasonable time. A refusal was 
distinctly proved, and that bei,ng so, a jright of action 
had vested in the plaintiff which was not divested .by a 
subsequent oder to allow the plaintiff to inspect the rate. 
It might have been a question for the jury, whether 
the acts proved amounted to a refusal to permit an in¬ 
spection or to give a copy; but upon tliat point the 
weight of evidence was in favour of the plaintiff; for it 
appeared tliat on the 17th of Ajjril the defendant had 
notice that a copy would be required of him on die 19th. 

Abbott C. J. My doubt in this case has been, not 
whether the learned Judge left the proper question to die 
jury, but whether he ought to have left any question at 
all to die jury. 1 think that the plaintiff ought to have 
been nonsuited. The 17 G. 2. c\ 8. s. 2. enacts, that 
the churchwardens and overseers shall jiermit all the 
inhabitants of the parish, township, or place, to inspect 
every such rate at all seasonable times, paying Is. fer 
the same, and shall, upon demandtJbriHwitA give copies 
of the same, or any part thereof; to any inhabitant of 
the said parish, township, or place, paying at the rate 
of 6d. for every twenty-four names.” The person to 
whom an inspection is to be allowed, or a copy to be 
given, must be an inhabitant The defendant, therefer^ 
was not bound to attend to the request made by the 

attorney 



66S 


IN THE 5th & 6th Years of GEORGE IV. 

attorney of the plaintiff tEdll7th. The* next clause 
enacts, ** that in case any overseer sball not permit any 
inhabitant or parishioner to inspect the said rates, or shall 
refuse or neglect to give cc^ies thereof, such church¬ 
warden or overseer, for every such offence, shall forf^t 
and pay to the party aggrieved 20/.V The latter words 
plainly ipiport that the penalty is to bh .given to the 
party who has sustained an injury by the act of the 
overseer. Now here tlie ^ilaintiff sustained no injury, 
for lie was not deprived of his appeal by what took 
place, as it might have been entered at the next sessions, 
and the justices had power to adjourn it to a subse¬ 
quent sessions. The question left to the jury was, 
whether the defendant had, within a reasonable time, 
complied with the request of the jplaintiff to be permit^*' 
ted to inspect the rate, or to have a copy. Before any 
right of action could vest in the pl^tiff, by reason of 
the defendant's not permitting him to inspect the rate, 
a request must have been made &r such permission at 
a reasonable time and place. The house of the overseer, 
where he may be fairly supposed to keep the rate>book, 
must be the reasonable place for making such a request 
or demand. Now in this case, the overseer, without 
having any notice that tlie rate-book is required, is de¬ 
sired to come to the plaintiff’s house, and the demand 
to inspect the rate-book is made at a place where it was 
known he could not have the book with him. That 
was an unreasonable place for making the request. I 
think, therefore, that there was in this case no legal re¬ 
quest or demand to inspect the rate-book. Then, as to 
the copy of the rate; assuming that the demand of a 
copy made by the solicitor, in the presence of the 
pUintifi to have been a demand by the latter, the de¬ 
fendant 


18@5. 

Sfimosut 

agahM 

Roumson. 
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1825. fendant was entitled to iPrqasq^able time to comply with 
that demand. For although the statute requires the 

SnNCBtSY o * 

against 
Rounsok. 

seer an opportunity of making the copy required. Here 
the cbpy was made during the night, and delivered 
the followiiig morning. That demand Was„ fomplied 
with in a reasonable time; and the plaintiff oug^t to 
have been nonsuited. It has been ccnatendedy^that the 
question was not left to the jury, whetlier the demand 
wa^ made at a reasonable time and place, but the qu^- 
tion submitted to them implied as much, and the learned 
Judge must be taken to have left to tliem to say, whe¬ 
ther the defendant had, within a reasonable time^ com¬ 
plied with a legal demand, viz. a demand made at a 
reasonable time and place. I think that the direction 
was right, and t|jjit the verdict was right also; but I 
strongly incline to think that the Judge ought to have 
nonsuited the plaintiff. 

Holroyd J. It seems to me that the plaintiff is not 
entitled to recover. I think that the demand to inspect 
the rate was not sufficient, because it was not made at 
a reasonable time and place. 1 think, also, tliat the 
plaintiff was not a party grieved, because he did not 
sustain any injury by the refusal to allow him to inspect 
the rate. The being an inhabitant does not make him 
a party grieved. It has been held, under the bankrupt 
laws, that unless the party be a creditor, he is not a 
party grieved within the meaning of those statutes. 

»* 

Rule discharged. 


overseer to^ furnish the copy farthmtli^ that word must 
revive a r^onable construction, *so as to give the over- 


Bayley J. concurred. 
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Diunt against Executor of ftBaobit- 

J f r * * , ^ ^ 8tb. 

^jif^SSUMPSIT^.on a special agreeme^tf T^e 4fcfarf entered into 

ation stated, that, iri'^ consideration that plaintiff “ent 

would let lo defendant’s testator, one Legg^t^ a certain a^piLe ofjand 

piece of groundjLo be^dug for clay to tnake bricks* he 

undertook not to dig deeper than %|e feet^ af&r(k'* 

breach, that he had dug five feet deep, and thereby^in- 

jured the land. Counts on a quan. nier., for suffei mg 

. . * * ’ piece ofjand to 

and permitting LeggoU U> dig and carry away a quantity “pon the 
n 1 n * • ‘ ' terms contained 

of clay; for clay bargained and sold to lacggoll^ and l>y in the agree- 

him accepted, dug, and carried away, for use Imd oc-^im (;#,)and 

cupation of a close by Zrggo/f, and oh. an accoipit stated iejue^t* 

between plaintiff and LeggoU, Plea, general issue. At L'SyldJted 

the trial foefore Baijleyi,^ at the Yorfc Summer assizes ^n 

^ ’ X an acuon by C. 

1824* a witness proved, that in the month,, of March ior a breach of 

■ . . ’ some of the 

1815, the plaintiff onA Jj^gott, the testator, met at a, terms of tins 
club, when the latter complained that he was likely to iIoir*tbat the 
lose a piece of laud which he had contracted to rent of m^hbyCn'M 
one GratHf i^on certain terms, for the purpose of dig- CTSce^wIth- 
ging clay to ni^ke bricks. Plaintiff said, that if that 
bargain went off he would let him a piece of land on 
the same terms, ^d put his offer in writing as follows: 

“ Memoranduifli that I, George Di'ant^ do hereby offel' to 

ii* 

Mr.c7. clay of two acres, two roods, and twenty 

perches Po land, for the purpose of making bricks, upon 
the same conditions as the said J. Leggoti hath made 

' Uf 

with J. Grmit, the conditions being shewn that noW' 
exist betweep J. Leggott and J, Grants and a price ac¬ 
cording to quantity being allowed. This agreement to 
VoL. III. ^ X X be 
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P«ANr 

BiumM. 


be void on the Is’t of if iio jurther anongcmente 
are €&ter^d* into.” Before ifie exfiiratson of that time 
the'4}^hip between and‘G?<3rw/^ went jOff; and 

*^t<tf ’&iibBe^cnt, meeting betbrc\thf’ Ibt of Aprils Ztfga^t 
agr^d, Vpr^^ly, with the pl.iiiiLifli lo^takeVib land up^ 

0 ffi * _±n. 

the terms before olTj^red. The w licitrd tlie terms 
specitied nl tjid time. On hts cioss-examiaatioti, it ap- 
peered that the jilaintiirs ofR,i w.«v lediicJen into writ- 
ing. The pLiij^tlfTs. coun'scl liad produced the agreement 
Aitertt| into bi_lwe n GtafU and Ias^oU^ in Which the 
terihs wcie spcLihod, and tliat had an agiecment stamp. 
Williams, for the d« iendant, contended, that they were 
also bound to giie in eviiftnice tiie written oi^esr made by 
the plaiitdF; liffwa-s then lapiired by the othfcr side to 
produce it, pursuant to a notice given for that purpose; 
he did sos &i>d it not being stiinped, he contended that 
it could hot be lead, and that the plaintiff* must, there¬ 
fore, be nonsuited. The learned Judge thottght that 
the document might be uad in evidence, although 
unstamped, and the pJaintilf li.uing proved the other 
allegations in his dcclaiation, obtained a verdict, but 
the defendants had leave to move to entennonsuit, if 
the evidence of the contiact was improperlyludmitted. 
In Michatlmas term a rule for entering a nonsuit 
wa^ accoiduigly obtained, against which 


Scatldl and JF. Pollock shewed cauie. The paper 
containing the terms originally agieed U^ioii lietween 
Grant and Leggotf, and that containing Oivtnf*s pro- 
posal, form together but one .igrecuicnt. It was theic- 
'iMe sufficient to have a slaini> upon either, and tli© first 
paper being stamped, both were ndniissibla in evi4|fncc. 
But if that were otheiwise, still the second paper was 
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not necessary to the,plathtiff’*s ipase; ke shevred that, At 
the second loeetin^lbetweeQ the partiesj they agreed by 
parol that (helhnd should beheld according to tlif lerms 
of a written agreement,«which written^ agrhen^ej^t wa^ 
stamped. ■ 'Hie plaintiif’s case wEs tlierefqjre poid^ete, 
without the’{Production of the'written proposali^madc 
by bim.^ 


}m- 


D^avt 

afioufst 

Bitowv* 


*7. Wdliams j^d Pa^ke covltxA, It injj^y be very true, 
that the plahitiir gave evidence which would h^ve suf¬ 
ficed to prove his case if nothing had been knoWu of 
the written document; but as soon as it appeared thai 
the bargain, made between the plaintiff and Lt’^oU was^^ 
reduced into writing, the parol evidence became insult 
ficient. That document was not a mere proposal, but 
a memorandum of an agreement to be thereafter coin- 
pleied* Neither w'as it sufficient to stamp tite former 
agreement between Gianf and Leggotf^^ thati was only 
admissible in evidence by reason of reference being made 
to it in the subsefjiuut^wrlling, ^ Now, the exciption in 
the stamj) act is only where a bargain is conUined in 

several letters, but the document in question was not a 

1 

letter, bit a memorandum of agieepieiit; it ought not, 
therefore, to have been admitted, and wiUiout it the 
plaintiff could not establish his case. 

* P 

Abbott C. J. I quite agree to the proposition of 

law laid ch>wn for the defendant, that if a bargain made 

by parol in iiafterwards reduced into wrriting, that is the 

perfection of the agreement. But here the order was 

reversed; a written proposal was made at the Bust 

meeting, but then it was uncertain whether Uierc would 

or wouUi not be a cont«icL. 'fhe fact as to the ugiec- 

X X 2 


If- 


nieni 
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1)rak* 

against 

Snovi'K. 

» * 


ment between l^ggott and Grant was first to be as- 
ce^inedf 'I’hen an agreeitoent was made, by parol, 

'A ^ ^ ' 

that slicluld have the land on certain terms. The 

Vjri^ip^ligrked by* the 'jjlaintifli was a mere proposiU, and 
wasiifever signed by Leggott. The plaintiff, therefore, 
‘had legally made out his "ease before tfiat paper was 
pri^uced, and <(rhen produced, it did not shew that there 
was any written contract. 


, Bayi^ey J. The stamp act only applies to agreements, 
or minutes or memorandums of agreements; and, 
therefore, unless the paper in question contained an 
agreement, or a minute or memorandum of agreement, 
it ^id not come within the operation^of that statute. 
That paper contained a mere proposal to let the land, 
according to the terms contained in another paper whiej^ 
was stam|)ed; and the parties ultimately a^eed^to those 
terms by parol. The second paper, therefore, contained 
ncitlier an agreement, nor a minute, or memorandum of 
agreement. 


Holroyd J. I am of o})inion, diat tlie second paper 
given in evidence di/d not require a stamj). A stamp is 
not necessary to every writing given in evidence to sup¬ 
port an agreement, but only to agreements themselves, 
or minutes, or inemomndums of agree^nts. This was 
a mere proposal; if it had been accepted by writing, 
that must have been stamped, but being accepted by 
parol, the agreement was in law a parol ^agreement. 
The evidence was therefore properly admitted, and the 
rule for a nonsuit must be discharged. 

Rule discharged. 


Littledall j. wa^ absent. 
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Stoneiiouse, Assignee of IIarriIon, «a Bank- 
rupl, against Read. 


% * 

A SStUMPSIT for money had and received, and on In an action by 

, . 1 , T » t**® assignees of 

ail account .stated. At tlie trial before AbhoU C, J., a bankrupt, it 

at the London sitthigf after Michaelmas terra 1823,'» iJI^JbUraSrto 

verdict was taken for llie plaintiff for, ^OOO/., subject to 

the award of a bai'ristcr to whom it was referred to him 

take all accounts between the parties, with liberty to ***** 

state on the face of his aw'ard any point of law that either award any point 

^ of hiw that 

party might require. The arbitrator by his award found, cither party 

1 p II 1 • mipht rtquire. 

that on a settlement of all accounts between the parties, Tiie arbitrator 
Ij^e defendant was, and still is, indebted to the plaintiff 

Ip 1*4^ 

as assignee as aforesaid, in the sum of 17’?2/. 13?., and Thc"dcf«n(knt. 
directed the same to be paid; and that the defendant 

^ bankruptcy, 

should forthwith deliver to the plaintiff a bill of ex- accepted 

bilU drawn 

change, drawn by the/lefendanl ujion and accepted liy upon him by 

the bankrupt. 

the bankrupt for the sum of 1331Z. IGs. The award Tinbc bills had 

pAid &vYfly 

then stated, that it v’Us proved before the arbitrator to creditors of 
that the defendant had, before Ifarristm became bank- At ^"tmrof 
rupt, accepted bills drawn upon him by the bank- 
rupt to a considerable amount; that the bills had been ^efi'udant,« 

• the agent of the 

paid away to creditors of the bankrupt; that at the time ij-mtrupt, had 

in his handt 

of his so accepting the bills, the defendant, as the agent money of the 

bankrupt to the 
full amount of 

the turn for which the bills were drawn, and tliesc funds had not been withdrann at the 
time of the bankruptt^. After the bills became due iciqicctivcly, and before the act of 
bankruptcy, the holders of the bilib, in order to nlienc the dtfcndanl from Im reytonstbility 
to them, took from the defendant a composition upon the acceptances, and deUvered up 
the bills to the defendant; but the bankrupt was not a party to thie arrangement. The 
award then stated that, in taking tlie accounts between the parlies, the arbitrator had not 
allowed the amount of tlie sumsi for whicli the bills were drawn to be set off by the defend¬ 
ant, bat only the amount of the composition Held, that the defendant was entitled to hare 
the ftill amount of the bills allowed him in account. # 


X X fJ 


of 



670 CASES IN HILARY TERM 

f - ' • 

1825. of the bankrupt, had hi his, hands monies of the bank- 

rupt to the iiHl atnoun^of the sum for which the bills 

SX0NVU0US£ ^ ^, 

ttgmnu .wefc’drawlK,: that these hioriies had not been withdrawn 

Kkad. " • ’ ft,' m" * 

frpm the hands hf the defendant before the bankruptcy 
of'^flrm<|») and that'after the bills had respectively 
. become due, and before -Ihe act of baniruptcy, upon 
which the commission against Harriet was founded, the 
’ holders of the bill§, in order to relieve the defendant from 
"^s^esponsibilitij to them, consented to take, and did take 
* from the defendant a co^iposition upon the acceptances, 
and upon payment thereof by the defendant the bills of 
exchange were delivered up by the holders of them to 
the defendant, to which arrangement the bankrupt was 
not a party. The award further stated, that in taking 
the account between the parties, the arbitrator thought 
that the defendant ought not to be allowcKl to set off m 
amount of tlie sums for which the bills were drawn, 
but the amount of the composition only, and had hi his 
award allowed to him the Full amount of the composition 
actuaUy paid by him; but that if the defendant was 
entitled to charge in the account against^liis principal, 
the bankrupt, or the above nameil plaintiff as assignee 
as aforesaid, the amount of the sums for which the coni> 
pounded bills were drawn, the balance would be in his 
favor. A rule nisi having been obtained for entering 
a verdict for the defendant or a judgment of nonsuit, 

Marryat and Comyn now shewed cause. The de¬ 
fendant may either be considered in the iJliaracter of 
agent of the bankrupt, or as the acceptor of the bills. 
As agent of the bankrupt, he is not entitled to charge him 
with more money than he actually paid on his account. 
The agent is bound to do the best he can, consistently^ 

1 f) with 
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with his duty, Jur the bepefit of his^principal. {^Bnyley J. 1825. 
Suppose the bill IiolderS t6' beep induced to take „ * 

* ^ , *« -I ‘ Sl^ONEHOUS 

the compoBition, on the .supp'ositi^ th|it had no a^inst 
effects of Harrison in*!]!# possession, it,turned out • 

afterwards that he fad effects^ to|hc full ainbi\pt of>4116 . 
bills, the creHitors would* l)i| cntiWed to treat the com- 
position as void, and to cfal^^ipon hinv'foi’ thc^jialance* 
Therefore, altliou^h it may turn out that Jtea^ ought 
not to have the raonoj’, ^et it may be equally cjear 
Harrison ought not to liave^^it.] The defendant, by ^ 
seeking to reUiin beyond the amount whiili he has paid, 
attempts to turn himself into a j.urchaser of the bills. 

Now that cannot be, because whatever ht; has paid, has' 
been paid out of the fun<ls of the bankrupt. Secondly, 
considering the defendant in his character of acceptor 

« ;rtlie bills, lie is in the nature of a surely, and in that 
aracter he cannot charge his principal with, more than 
he has actually paid. 


Scarlet I i Gurnaj^ aiyl JhodrnJ,-, contni. The defend¬ 
ant was the commercial agent of liie bankrupt, and laid 
funds in his hands belonging to his jnincipal, and ac¬ 
cepted bills on his account to the amount of those fun||||s. 
Now', the very acceptance of a bill operates as a pay¬ 
ment of the debt unless it be dishonored, ami the diwer 
of the bill be called ujion to take it up. Secondly, liar- 
rison paid his creditors with th#se hills. He has, there¬ 
fore, had full value for them. Tliirdly, the composition 
was accepted, not in order to confer any benefit on 
HairisoUi but on Heady and it wouki have the effect of 
defeating that object if the baiiknijit could call upon Head ‘ 
to pay him the dilTerence between the composition and 

X X i the 



CASES IN HILARY TERM 


1825. 


StO>'EHOVSI 

against 

IUad. 


tlie full amou;titiof tl^,e^ilis» If the holder of a bill ghres 
time to. tlie accepib^ without the a^ent of the drawer, 
thejatter is disi^har^ed. the holders of the bills 

accepted the composition without the knowledge of 
Harrison^ ahd he is tlj|,erefbre^discbarged. Having had 
the fall value of them, and being under ho liability in 
lesp&t ^f the, bills, the lx||il^ru})t or his assig|;}ee can 
have lid further claim upon the defendant. Suppose 
the drawer had not been disch^ed, and the composition 
,had been made with his consent, he would then have 
remained liable for tlie difference between the compo¬ 
sition and the full amount of the bills; and if he had 
paid that difference, he would have been entitled to re¬ 
cover it from the acceptor. Now it is contended on the 
other side, that he is entitled to the same benefit as if 
he had actually paid the difference out of his own estat||||||^ 
As far as the drawer is concerned, it is to him the 
same thing as if the acceptor had paid tiie full amount 
of the bills, for the drawer has had the full value of 
them, and is under no liability^ in respect of ibera, 
Suppose the holders of the bills chose tOa«niake a gift of 
them to the acceptor, could the drawer have claimed 
lh|( benefit of the gift so made to the acceptor, and have 
called upon him to pay the amount ? Here the holders . 
did give up the bills to the acceptor upon being paid a 
composition. The giving up of the bills for that com¬ 
position, in point of legal effect, w^as a gift to tlie ac¬ 
ceptor of the difference between the composition and 
the full amount of the bills. The latter may be con¬ 
sidered to have paid the full amount, and to have had 
^the difference between that sum and the compostion 
returned to him by the holders. \Holroyd J. If it can 

11' be 
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be considered that there was an attnd! pa^rment of the 
full amount of the bills the aCCf^pr, >Bnd a gift of 
part by the holder, thpfe be no donbfc^ ^At the de- 

® *’v»* 

fendant is entitled to charge the bankrupt’s estate with 
the whole sum actually ^id'; but unless' ^at* be the* 
effect of what lias taken p|acfe,^ have ^reat difficulty in 
saying that the defendant can charge the bankrupt for 

if 

more than he has actually paid. It appears upon the 
award, that supposing tl^c full amount of the^ bills to 
have been paid, there remain^a balance due to Read. 
Now, if Hairison had not become bankrupt, could Read 
have maintained any action for that balance ? If he had 
paid the full amount of the bills, and that payment ex¬ 
ceeded the funds in his hands, Read might have mtiin- 
tained such action.] Read might have supported such 
j|||P#8Ction, as betw^ecn him and Harrison there was a pay¬ 
ment of the full amount of the bills. Suppose the holder 
gave a month’s time to the acceptor, the drawer is dis¬ 
charged, but the holder still has a right of action against 
the acceptor. Could jlie drawer, before the month ex¬ 
pired, bring an action against the acceptor, on the ground 
that he had not paid the money according to his under¬ 
taking? If, when the month expires, the holder upon ^ 
ceiving 15."?. in the pound gives up the bj^l to the acceptor, 
that would be an answer to any action at the auit of the 
drawer. All that the acceptor undertakes is, that the 
estate of the drawer shall be discharged, that his funds 
shall be applied in satisfaction of the bill, and that he 
shall not be called upon to pay. Whethejr he performs 
that contract to the drawer by obtaining a gift of the 
bill from the holder, or by paying him a composition, 
is wholly immaterial. 


^0 


1825. 


Stomxrousc 

against 

Rcad. 


Abbott’ 
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ISSf* Abbott C.-J. 1 am not at all surprized that tbe 
. I(iamed’arbitrator riiould have come to the conclusion 

SsPOHEUOVftp • « ^ 

of law upoij the facts found #hich he appears to have 
, done, Ibrit appeared to ine, for come lime after I had 
■tperused this award, that the |onclusion of law to which 
he had come was the ri^ht one. On further consider¬ 
ation, however,* 1 am of opinion that that conclusion is 
erroneous, and that this award must be set aside. My 
opinion is founded upon this sij;iglQ and short point, that 
the bankrupt and his assignees have had the full and 
entire benefit of the bills accepted by the defendant; 
and, having had that, 1 am of opinion that they are en¬ 
titled to no more. 


Bayley J. In the early part of the discussion of diis 
case I had upon my mind exactly the same iiupressiii|| 
which my Lord Chief Justice had; but during the dis¬ 
cussion iny opinion has entirely changed. At first I 
thought that, as against his principal, the defendant, as 
agent, was only entitled to have relief to the extent to 
which he had actually paid; and if the composition in 
this case had been taken for the purpose of relieving 
th|i bankrupt only, 1 should have continued of the same 
opinion; but it a^ears from the award that it was taken 
for the purpose of relieving Head only. Now it may 
have been taken either fairly or not fairly, and 1 shall 
consider it untler both jioints of view. If it was taken 
fairly, and under a full representation by Head to all the 
bill-holders of the exact situation in which he stood, 
then it would be clear that they must have intended to 
relieve him, and him only. The efToct of that would be 
that they wol&ld nike from him n composition, say ten 
shillings in the pound, upon a secret understanding 

between 
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between him and them that Tiarrisan was to be com- 
ptetely disoharjred. 'That would mtdie it, as b^ween „ ——— 

. ^ Sjonawomat 

Hatrisou and the bill-holders, a payment .of twenty agaiHst 

ik ^ liLftJlkSa 

shillings in the pound. It must have l3een < intended 
that Bead should be effectually discharged by the pay- 
ment of tlie ten shillings in the pound,ffor if Bead were 
still to Ije liable to Hatrison for the diffei:ence, he, and 
not Beadi would benefit by the composition. The only 
persons who would lose liy it would be the bill-holders, 
for they would get their comjiosition only; Bead would 
pay ten shillings in the pound, and Harrison would be 
relieved from the payment of tweity shillings in the 
pound, to which he was liable as drawer; and, in ad¬ 
dition to that^ would be entitled to claim ten shillinga in 
the pound from Bead, Assuming, however, that this 
ipmposition was not made fairly by Bead^ and under a 
true representation to the bill-holders of the situation in 
which he stood, it does not vary the case as between 
Harrison and Bead, The composition may be fraudu¬ 
lent as against the bilhholders; but if it be so, that re¬ 
mits them to their original right, they would then be 
no longer bound by the receipt of the composition, but 
would be entitled to call upon Bead for the differm^fflp^; 
and if they are so entitled to call upon Bead for me 
difference, he is entitled to have that fund in his pos¬ 
session to answer the call. Whether the composition, 
therefore, were fair or not, appears to me to be immaterial 
as between these parties, though it may be otlierwii^ 
between the bill-holders and Bead, ^ 

Holroyd J. It appears by the award that this com¬ 
position was made by the defendant, tlie albeptor of tlie 
bills, in order to relieve himself from liis responsibility; 

and 
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and it appears to have made by the creditors for 
his benefit^ and not for the benefit of the drawer of the 
bills. But^lUiough that be so^ and although the bank¬ 
rupt’s estate has received benefit to the full extent of 
sf? those bills, yet, inasmuch as the defendant did not ac¬ 
tually pay to the amount of the monies in his hands, 
unless the transaction can be considered as a payment 
of the whole, and as a gift to him by the holders of the 
difference between what was actually paid and the amount 
of the bills, I think there would be great difficulty in 
supporting the proposition that the defendant is entitled 
to set off the full anibunt of the bills. I Utink, however, 
that the creditors, by stipulating for so much in the 
pound, or by taking as a composition a certain sura in 
lieu of the whole, and giving up the bills to the ac- 
ceptor, gave the same legal effect to the transaction, as 
if there had been a payment of the whole to the cre¬ 
ditors, and then a gift by the latter of tlie diflerence. 
It amounted, in point of law, to full payment of the 
bills, and w-^ould have given the defendant a right of 
action against Harrison^ if the amount of the bills had 
exceeded the amount of the balance in his hands be- 
Ic^l^g to the bankrupt. It is true, that the acceptor 
ofa bill, when he has paid it, supposing he had or had 
not funds in his hands, can only recover from the drawer 
of the bill so much money as was paid to his use. 
But taking this transaction to have been in law a pay¬ 
ment of the whole amount of the bills, and a gift to the 
acceptor of th|! difference, then the latter was entitled to 
charge the drawer with the whole. 

Rule absolute for entering a nonsuit. 
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#* 

The King Mayor, of West' 

Looe. 


Wdnettb^i 
February 9th. 




F Michaelmas term the Attorney Geraral obtained a 
rule calling upon the mayor and steward of the 
borough of Looe to shew cause why a writ of man¬ 
damus should not issue, directed to them or other proper 
officer in that behalf, commanding tliem, at the next 
court leet to be holden for the said borough, to enrol 
and swear B, Beath as a resiant and burgess of the said 
borough. The affidavits upon which the rule was 
tained alleged that B, Beath is an inhabitant house¬ 
holder in the borough, and had applied at the court 
leet to be sworn and enrolled as a resiant and burgess, 
which application was rejected; they then set out a 
charter gi’anted to the borough by Ed. 2., reciting and 
confirming a charter, whereby Bichard Earl of Poiclou 
and Cornwall granted* to Odo dc Trcverhyn that his 
borough of Portbyan, M)tlierwise JVest Looe, should be 
a free borough, and that tlie burgesses of the sa^ 
borough should be free and quit of all customs. AiP 
if any one should reside for a year and a day in the 
same borough without just claim, he should^ according 
to the law of other free burgesses, be quit of all neifty 
and servitude.” Queen Elizabeth, in the sixteentli yea^ 
of her reign, granted another charter to the borough, 
whereby (after reciting that Portbyan, otherwise West 
Looe, was an ancient town, and that the burgesses and 
inhabitants had immemorially enjoyed severj|^ franchises, 

$& 


Where an in* 
habitant of a 
borough applied 
for a mandamus 
to the mayor 
and steward of 
the borough, 
to enrol and 
swear him at 
the court leet 
oF die borough, 
as a resiant and 
burgess, but did 
not make out 
an ineboate 
right in every 
inh^itant to be 
a burgess, or 
that any such'^ 
connexion ex¬ 
isted between 
the corporadon 
and the court 
leet, as would 
make swearing 
and enrolment 
at the latter the 
means of per¬ 
fecting such 
right; the Court 
refused the 
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as well by prescription as'by charters theretofore granted 
to die tenants and inhabit^ts of the town, and that the 
town was brought to great decay by reason of the 
poverty of the inhabitants, and that divers of die in- 
, habitants had petitioned her majesty to make the same 
inhabitants a body ^corporate), she granted “ that the 
said borough should thenceforth be a free borough cor¬ 
porate of one mayor and burgesses, being inhabitants 
of the town aforesaid.” The ^barter then provided 
that there should bo twelve capital burgesses, who were 
to he tlie common council, and to make bye-laws, &c.; 
and further, that in the event of the death of any capital 
burgess, a new one should be elected, w'ithin eight days, 
by the mayor and capital burgesses. The charter fur» 
thcr gave them a court feet tf> he ht)lden tw'ice a year, at 
Easter and Michaelmas, The affidavits then alleged 
that there are no books of record of the borough in 
existence of an earlier date than 1607, but that there 
are books in regular succession from 1607 to the pre¬ 
sent time, except from 1623 to 1641, and that those 
books contain entries of the proceedings of the several 
successive borough and leet coUrts, the elections and 
^^^rings of the mayors, and elections, swearings, and 
Jpliissals of capital burgesses, &c. &c.; and the swear¬ 
ing the freemen, upon their entry on the resiant rolls, 
the lists of jurors, two or three constitutions or bye¬ 
laws, and all the other corporate affairs. That in these 
%ooks there are lists (generally annual lists) of the per¬ 
sons who formed the corporation; that these lists, when¬ 
ever they appear, form part of the proceedings erf* the 
leet or law courts, and are thus placed in the books: — 

■ I'Froni 1607 to 1624, free tenants, residents, capital 


1641. 
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1641, Free tenants, capital burgesses, resiants. ISSS, 

1645. Free tenants, capitarburgesses, seiisores. '' 

The Kini 

1649. Capital burgesses, free tenant^} resiants. agautk 

^ #* Mayttf, See. of 

1651 to 1660. Capi^I burgesses, free tenants, free* WnxLoo*. 

men. 

1660 tb 1672. Capital burgesses free tenants, resiants. 

1672. Capital burgesses, free tenants,* conventionary 
tenants. 

1675 to 1678. Capital burgesses, free tenants, con- 
ventionary tenants or resiants. 

1678. Capital burgesses, free tenants, conventionary 
tenants, vel rosia trts tenentes. The line through resiants 
and the word “ tenentes” appearing to be written in a 
difiPerent ink, and at a subsequent period. 

1679. Capital burgesses, free tenants, free burgesses. 

And thenceforth the lists thus continue: It was further 
alleged, that by the parish registers and corporation 
records it ap})ears that the persons whose names are 
contained in the said several lists named residents, 
resiants, sensores, freemen, and convenlionary tenants, 
vel resiants, were all inhabitants of the borough pre¬ 
vious to 1676. That mt the court leet in Ocfobei' 1676, 
the names of certain persons, not inhabitants of 
borough, were added to the bottom of the resianii||Pl 
with the words, “ admitted, Jurat, liber.” affixed; such 
list being there styled the list of “ convent, tenentes 
vel resiants.” That no other mention whatever was 
made in the records of those non-resident persons thaai 
the mere entry of their names on the resiant roll, al¬ 
though thenceforth they exercised the ri^ts and privi¬ 
leges of freemen or burgesses, together with the other 
resiants, by signing subsequent returns of members of, 

p^- 
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parli^ent That in May 1670^ all the persons who 
were named in the last list of resiants are found in the 
i§ame successive ord^ on a list then headed or styled 
Free Burgesses,” which list stands in the sim book 
in the place where the resiant list ^ways t^i^retofore 
stood; the term “ free burgesses” being then applied 
to tlie same persons, instead of “ resiants.” The 
affidavits then stated, that many persons whose names 
appeared on the resiant list joined in the election of 
mayors, and sometimes of members of parliament; and 
that no one ever took a part in such proceedings until 
after his name appeared in that list; sind that there did 
not appear to be any other mode of making free bur¬ 
gesses except putting them on tlie resiant list. The 
affidavits in answer shewed that, as far as living memory 
extends, the usage had been for the mayor and ccipital 
burgesses to assemble on certain days, and elect free 
burgesses; and they alleged that tlicre was no tradition 
in the borough of any other mode of making free 
burgesses. The ancient books of the corporation did 
not contain any entries, excepting those already men¬ 
tioned, of elections either of capital burgasses or free 
resses. The affidavits also shewed that from 1714? 
to the present time the members of parliament for 
the borough had always been elected by the mayor and 
capital burgesses. 


Adam apd Coleridge shewed cause. It must be con¬ 
tended, in support of this application, that all inhabitants 
of tlie borough of West Looc arc ipso facto corporators 
upon being presented and sworn at the court leet. To 
there are two answers; first, the inhabitants of a 

town 
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town cannot be incorporatedV and^ secondly, the being 18^5. 
sworn at a court leet cannot affect a corponate office. ^ kiko 

But even if those points are cons^ered dilutable, still . 

. ^ ^ Mijotiiec. of 

the affidavits do not-shew that the usage of the borough West Loob. 
entitles applicant to be presented and sworn. By 
the charter of queen Elizabeth it is gsanted that the 
mayor ahd burgesses shall be a body corporate it did 
not incorporate the inhabitants. But even supposing it' 
to have incorporated die ihhabitants, when the king in¬ 
corporates the inhabitants of a town he does not give to 
any person coming to that town power to become a cor¬ 
porator, he specially appoints the first corporators, but 
the body must be continued by some mode pointed out 
either in the charter, or in a bye-law, the power to 
make which is incident to every corporation, Bro. Air, 

Corp, pi. 65. Where the party has an inchoate right 
by birth or service, the Court will grant a mandamus to 
compel the perfection of that right; but here the appli¬ 
cant has no such right. Nor does it appear how the 
court lect can affect his rights. It will probably be 
urged in support of the rule that all persons upon being 
put on the resiant list, exercised the rights of c^ 
porators; but the affidavits do not warrant any si^p 
conclusion; and unless that can be established, the 
all^ations in the affidavits that persons mentioned in 
the resiant lists did such and such things, are of no 
value whatever: for although inhabitancy is certainly 
a part of the corporate character, it is not the whole of 
it. Besides, it appears that the court ledt and court 
baron were holden together, and whether the persons 


named in those lists attended the one court or 
other, or for what purpose they attended, does lio^ 

r' 

appear. It is sworn, however, that no entry of any • 
VoL. III. Y y election 
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The Kiwa books; but neither do they contain any entry 

against of the elecfion of capital burgesses; and as there is no 

Mayor, &c. of ^ 

Weit Look, doubt that the ‘latter elections took place, the observ¬ 
ation is of no value. If usage be relied on, thoMsage as 
to the election 9 ! members of parliament is extremely 
clear, for it is sworn that from 1714 down to the pre- 
^tent time those elections have always been made by the 
mayor and capital burgesses.' 

The Attorney •‘General and MerewetJier, contrii. That 
usage is of no avail, fi»r part of the usage was, that non¬ 
residents should vote, and that usage has been declared 
bad by a cor^mittee of the House of Commons. («) The 
real question is, who, vrere burgesses by prescription 
within this borough, for they are mentioned in the 
charter of Queen Elizabeth, but no mode of creating them 
is pointed out. By the other charters, tlie inhabitants w'ere 
incorporated, and the only (jucstion is, who arc the inha¬ 
bitants in cojitemplation ol‘ law. Now, no one is a legal 
inhabitant but a freeman, or liber homo, a householder 

I# 

sworn at the leet; until he is sworn, he is not entitled to 
tHe privileges of an inhabitant, not being a legal is homo, 
and upon becoming a legalis homo, he w'ould, under an 
incorporation of inhabitants, be a member of the cor- 
])oratioii. Now, the affidavits shew from the early 
usage, that the inhabitants were the persons incor¬ 
porated, for by the lists there set out, and which were 
extracted from the books of the corporation, it appears, 
that from 1(107 to 1624, that body consisted of free 
tenants, residents, and capital burgesses, and until the 

V (-») See uic* irc»i Lwc case, p, 2i? l. 

vetir 
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year 1678, the resiants under various denominations 
continued to form otje list of corporators. In 1679j 
free burgesses were substituted for resiants, add the. lists 
have been so made out ever since. As Soon as persons 
were sworn and enrolled on the resiant list, they appear 
to have been parties to corporate pr&cee^ngs, and never 
to have been permitted to be so until swom'and enrolled. 
And this is corroborated by that which took place in 
1676, when non-reside*nts Were introduced into the cor¬ 
poration ; for that was effected by getting their names 
inserted on the list of resiants. As this is an application 
with reference to a public right, the aj)plicant is entitled 
to the writ as a matter of right; and it is the practice in 
this court, if there is a doubt as to the evidence of the 
facts alleged in the affidavits, to make the rule absolute, 
in order that the evidence may be submitted to a jury; 
so also, if the law resulting from those facts, or from the 
charters at various times granted to this borough be 
doubtful, the applicant ought to have an opportunity of 
raising that (juestion oH the record. 

Abbott C. J. I am of opinion that we ought not 
to grant the writ prayed lor in this case. We are 
sired to grant a writ of mandam\is directed to the mayor 
and steward of the borough of JVcsf Looc^ or other 
proper officer in that behalf^ commanding them at the 
next court leet to be holden for the borough, to enrol 
and swear Mobert Heath as a resiant or burgess of the 
said borough. If it had appeared on the affidavits 
before us, that a resiant when enrolled ns such was, in 
that capacity and without reference to any other cha¬ 
racter, entitled to vote at the election of members of '' 
parliament, T should have thought that we were bound 

Y y L‘ to 
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1825. to grant the writ. But it appears that a coifimittee of 
the House of Commons, whicli is .competent to give the 
agcdna law to u? upoii this pointj has uecided the right of 
Wm Loojt. voting to be iii members of the'corporation being in¬ 
habitants of thrown, (a) There is not, therefore, any 
ground for a writ Commanding that 11. Heath shall be 
enrolled a retiani. Has he then shewn any right to be 
enrolled a burgess or member of the corporation ? It 
has been contended that, by th'e usage and chartei^, 
every householder resiant has a right to be enrolled at 
the court leet as a resiant and corporator. It is said 
that inhabitancy confers the right, but at tiie same time 
it is urged, that the right is confined to householders; 
if*inhabitancy confers the right, what is there so to limit 
it ? This charter is i,n language very similar to many 
others. Whether such charters were wisely granted, 
it is not any part of our duty, nor is it within our power 
to decide. Our duty is to interpret such charters accord¬ 
ing to the decisions of our predecessors. An inchoate 
right to become a member of a corporation may be de¬ 
rived in various well known ways, as by birth, service, 

(♦ 

or marriage, and then this Court will order that right to 
b© perfected. But an inchoate right, resting solely upon 
inhabitancy, or upon that and houseliokling, is some¬ 
thing perfectly novel. This charter certainly confers no 
such right. Let us then advert to the usage; that is 
very obscure, and there appears to have been great neg¬ 
ligence in’the mode of keeping the books of the corpor¬ 
ation ; but there is no usage shewn to have existed cither 
before or after the charter of Queen FMz. which can war- 

V 

»rant us in saying, that every inhabitant householder has a 


right 


(«) If'esl Loqc case, p, 224. 
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right to be sworn a corporator f and we ought to 6nd a very 1825. 

clear and cogent usag^ before we interpose our authority 

for the purpose of establishing a constitution fn this bo- agaimt 
, ‘ ^ 1 j • • T Mayor, &e. or 

rough, unknown to the law and to our experience. It Wur Loos. 

does appear that there are instanceslllf the election of 

members of the corporation, and tHat ppwer is incident 

to a body corporate, if no other mode of keeping up 

their succession is pointed out by their charter. Much 

of the argument whicli lids been addressed to us was 

more properly applicable to the question, whether resiancy 

confers a right of voting for members of parliament, 

and with the decision which has taken place on that 

point we cannot interfere. For these reasons, I think 

that this rule must be discharged. 

• 

Bayley J. I quite agree that if a serious doubt ex¬ 
ists, either as to matter of fact or of law, the writ ought 
to be granted; but it is also the duty of the Court to be 
satisfied of the existence of such a doubt before they inter¬ 
fere. The form of tb<? rule obtained in this case is con¬ 
fused, and I am inclined to think that it was made so 
intentionally. It is for a mandamus to be addressed to per¬ 
sons filling different characters, and it leaves it doubtfuMu 
ivhich character they are to act. The mayor and steward 
of the borough are also officers of the court^leet, and it 
is left: in doubt whether they are required to act as offi¬ 
cers of that court or of the corporation. It is, there¬ 
fore, necessary to consider the question as affecting them 
ill each capacity. The application is to be sworn a re- 
siant or burgess. Now it is to be observed, that the 
leet does not appear to be a place where the business 
the corporation is to be transacted. It may sometimes, 
for convenience, be transacted at the time and place of 

Y y 3 holding 
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1825, holding the leet, but the charter does not direct that 

The King Corporation proceedings shall be carried on 

agaifue there, and’ in many cases that would be impossible. 

JVIayor, &c. of . ' . / . 

Was* Look. If any onc of‘the capital burge?»ses dies, an election 

is to take plaQ|||||^within eight days, whether a court 
leet is or is not hoMen during that period. The leet, 
therefore, does not appear to have any connexion with 
the corporation. If the party applying to us wishes 
to be sworn at the leet, lor any purpose connected with 
that court, let him attend there, and iisk to have the 
oath of allegiance administered to him. As yet, it does 
not appear that he has done so ; and until he has made 
such a request, and been refused, we cannot grant a 
mandamus on that ground. But it is said, that he has 
certain rights under the charter granted to the corpor¬ 
ation, and that there is a connexion between the persons 
enrolled at the leet as resiants and the members of the 
corporation ; and if^this is to be considered as directed 
to the mayor and steward, as officers oi* tlie corporation, 
then it becomes necessary to consider wdicthcr he has 
any such rights. 'I’he charter of Queen recites a 
petition from divers of the queen’s subjects, inhabitants 
of-thc'^ borough (and whether this petition was from all 
or only some of the inhabitants does not appear ma¬ 
terial), ihat the inhabitants might be created a body 
politic and coi'poratu; and then it grants, tliat the town 
of Porihjan or West Imoc^ shall be a borough corpor¬ 
ate of one 'Inayor and burgesses, being inhabitants of 
the town. It»does not any where state that all the in¬ 
habitants shall .be burgesses, and it provides for the 
jglection of a mayor and capital burgesses; but says no¬ 
thing about common burgesses. Suppose the legal 
effect of the charter to have been to make all the in- 
. habitants 
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habitants burgesscsj {which, however, I take not to have 
been the case,) that would not* make all persons bur¬ 
gesses who thereafter wi^ht become inhabifvmts of the 
boroifgh. No mode* of siippl^fing new members to the 
corporation being pointed out, they Wj^uld have an inci¬ 
dental power to make regulations f®r that purpose, and 
they might lawfully do it by election. Eor these rea¬ 
sons, 1 think that the applicant has not shewn any such 
reasonable doubt in *lhis*case as would authorise us to 
grant the writ. The lists of persons attending the leet 
have been relied on, but it does not appear to me that 
they are in any way connected with the corporation. 1 
should suppose that they were made for the purposes of 
the leet only. Then it is urged, that, according to ihis 
view, the corporation may elect non-residents, which is 
contrary to the decision of the committee of the House 
of Commons; but they have no such power, for the 
charUtr imposes the (jualification of iiilmbitancy. For 
these reasons I concur in thinking that this rule must be 
discharged. « 


1825. 


The KiKe 
against 

Mayor, &c. of 
Wssi Look. 




Holroyd J. gave no opinion, not having been pre¬ 
sent during the argument. 

Littledale J. concurred. 

Rule discharged. 
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Wednesday, 
February 9th. 


Buckle against Bewes. 


ITie sheriff 
having taken 
goods in exe¬ 
cution under a 
fi. fa., the pro¬ 
ceeds of which 
arc not suiH- 
cient to satisfy 
tlic plaintiff’s 
claim, cannot 
against him 
retain any 
tiling beyond 
the poundage 
allowed by the 
stat. 2S)£/«. 
c. 4. 


^HIS was ail actio.n against the sheriff’ of Devon, The 
first count of the declaration, after stating^ in the 
common form that the plaintiff' had recovered a judg¬ 
ment^ and had issued a fieri facias thereon, directed to 
the defendant«s such sheriff', and that the defendant had 
seized goods, and levied money thereon, charged the 
defendant with wrongfully retaining a part of the money 
levied. The last count was founded on the 29 Eliz, c. 4., 
and after alleging the judgment, fieri facias, and levy as 
aforesaid, proceeded to state as follows: that “ the said 
defendant, so being sherilF as aforesaid, not regarding 
his duty as such sheriff, nor the statute in such ca$e 
made and provided, afterwards, to wit, on, &c. at, &c., by 
reason and color of his said office of sheriff, wrongfully, 
illegally, and oppressively had, received, and took, indi¬ 
rectly of and from the said plaintiff, for the serving and 
executing of the said last-mentioned execution, more and 
other consideration and recompence than in the statute 
in that case made and provided is limited and appointed 
in that behalf, that is to say, by deducting from the monies 
so levied, w'hich were before such deduction insufficient 
to satisfy the said last-mentioned damages, a large sum of 
money, to wit, SOI. 5s. more than in the said statute is 
limited and apjiointed, whereby the said plaintiff is da^ 
maged and aggrieved to the amount of that sum of money, 
contrary to the form of the statute, &c. The deifendant 
had suffered judgment by default, and upon the exe- . 
cuUon of the writ of enquiry, the return to the writ was 
18 given 
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given in evidence, in wliich t^c sheriff stated, that after 
he had seized the goods, and before the sale, he was 
served with an injunction out of the Court *of Chan- 
ceiy, restraining him from the sale of the goods; tliat 
afterwards, upon the injunction being dissolved, he 
proceeded to the sale of the same, «nd* after deducting 
the poundage and certain legal payments, he further 
stated, that he had retained 50/. 5s., further part of the 
proceeds of the sale,* foi; his necessary charges and 
expellees in and about the keeping pos^sion of the 
goods, from the time when he was served with the 
injunction to the time of the sale, and that the resi¬ 
due of the money he had ready for the plaintiff.” The 
whole proceeds of the sale were not sufficient to satisfy 
the amount of damages directed to be levied by the in- 
dorsement on the writ of fieri facias. The jury gave 
nogiinal damages on the first count, and the sum of 
50/. 5s. on the last count. 

Carter, in order to relieve the sheriff, now moved for 
a rule to shew cause why the assessment should not be 
set aside, or the sum of 50/. 5s. be entered as the da¬ 
mages on the first count, and the nominal damages only 
on the last count, on the ground that the circumstances 
under which the sheriff had retained the money did 
not amount to a receiving or taking of the plaintiff within 
the meaning of the statute. 

But the Court were of opinion, that the money 
levied was not sufficient to satisfy the plaintiff’s claim, 
the retaining of any part which ought to have been 
paid over to the plaintifl^ was an indirect receiving or 
taking from him, and they refused the rule. 

Rule refused. 
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Hawkins against AVaiuie. 


In replevin, 
dcfendjint 
avowed for 
rent due upon 
a demise at a 
certain fixed 
rent. Plea, 
that plaintiff 
did not hold 
under defend¬ 
ant at the rent 
mentioned in 
the avowry, and 
issue joined 
upon that far*. 
At tlie trial the 
defendant, in 
order to prove 
the holding as 
alleged, ten¬ 
dered in evi¬ 
dence certain 


J^EPLEVIN kn* jTrowing corn tiiken in the parishes 
of Kingsijon and Broomfield, in the county of So¬ 
merset, in certain closes of land and premises there si¬ 
tuate, called Voli^ Yards, B) Mvjield, Broonijield JJffim, 
north part of lfIestcrco7)ibc Pari aiul Broad Meadow, De¬ 
fendant avowed for 3‘ML lOs. for three quarters of a year’s 
rent due 25th oi'March 1823, upon a demise at 4'.50/. pay¬ 
able quarterly. Tlierc were other avowries claiming rent, 
at the rate of 132/., 1.30/., and 112/. per annum. To these 
avowries the plainttfl' jileaded non teiiuit modo ct tbrma 
and riens en arriere. At the trial before Bosanqiui Serjt. 
at the Taunton Spring Assizes 1824, the defendant 


unstamped 
papers, the 
cflect of which 
was to shew 
that the plain¬ 
tiff had paid 
rent at the rate 
mentioned in 
tlm avowry; 


proved, in support of the issues on the avowries, the 
following facts: Tlie plaintiff held part of the lands in 
question under Mr. Watre, the fither of the defendant, 
by a lease for seven years, which expired at Lad/j-daj/ 
1815, at the rent of 360/. Upon the expiration of this 
term, the plaintiff continued in possession, and in 1818 
a negociation took place for a fresh lease, which nego- 
ciation was conducted partly through the agency of Mr. 
Charter, who acted as steward to Mr. Watre. The 


papers 

inadmissible for 
want of stamps, 
inasmuch as 
they were in 
effect tendered 
to prove the 
payment of the 

rent; for if they did not prove the payment of the rent tliey would not support the issue, 
and would on that ground be inadmissible. * 

igli The defendant’s steward proved that a lease hod been executed by tlie defendant but not 
the plaintiff, die terms of whtc.i had tieen reduced into writing by the assent of both 
parties, and he stated that to be the final agreement between the parties. Tlie plaintiff, in 
order to negative this statement, tendered in evidence another unstamped paper in the hand¬ 
writing of the defendant’s steward, the effect of which was to shew that it was subsequently 
proposed by him that the plaintiff was to hold at a rent different from that mentioned in the 
lease: Held, that as this paper was not signed by the parties, it did not amount to an 
agreement or minute of an agreement, but to a proposal only, and therefore that it did not 
require a stamp, and was properly received in evidence. 


draft 
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draft of a lease was prepared under the instructions of 
Charter, This draft was handed to Mr. Warret who 
made various alterations therein, in the shape*of observ¬ 
ations upon the draf^, and filled up the blanks which 
had been left for additional lands, of which the plaintiff 
had taken possession, and which wbre to be included in 
the new*lease. After this a meeting of tl»e parties took 
place, when a further alteration in the draft was made by 
Charter, and the draft hs then settled, was stated by Char- 
ter to have been the final agreement between the parties. 
The lease was then engrossed, executed by Mr. JVarre, 
and taken by Charter^^ servant to the plaintiilj with a 
bill of charges for preparing the lease, the amount of 
which bill was shortly afterwards paid by the plainlifF 
to Charter, but the lease was never executed by the 
plaintiff. The rent reserved by this lease was 450/., 
with a proviso for abating 20/., if wheat was under ten 
shillings a bushel; and for deducting a proportional part 
of the rent, in case the term should cease as to Higher 
Volis, in which Mr. Warre had only an estate for ;^yfe, 
the immediate remainder being in Mrs. IVarre. Upon 
the death of Mr. Warre, it was agreed between Mrs. 
Warre, her daughter, the defendant, and the plaintiff^ 
that 18/. should be paid to Mrs. Waire as the rent of 
Higher Volis; and tlie different avowries were framed 
so as to meet a claim for the whole rent of 450/.; the de¬ 
duction of 20/., which would reduce the rent to 430/; 
the dfeduction of 18/. for Higher Volis, whicfi would re¬ 
duce it to 432/., and the two deductions •joined, which 
v^uld bring the rent to 412/. To shew the acquiescence 
of the plaintiff in the terms of the lease, though he had 
not executed it, the defendant proposed to give in evi¬ 
dence certain unstamped receipts, purporting, that rent 
had been since paid upon the terms of that demise. 

These 
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These receipts had been set forth by the now plaintii)^ 
HceasMnSy in a schedule to his answer to a bill filed 
agiunst hiin for a specific performance; and the papers 
produced were‘copies furnished *by the now plaintiff, 
pursuant to an order to that effect. The first, whicli 
was tendered and rejected by the learned judge, was in 
the following form: • 


Hestf,rc 07 .ibe, Oct, 28tli, 1821. 
Mr. Hau^IcinSf Dr. to Miss Wane, 

For half a year’s rent due last Michaelmas^ 

Oct, 12th - - - .£30 0 0 

Oct. 28th 70 0 0 

Feb. 23d 91 14 0 

Disbursements 4 6 0 

According to the price of wheat 20 0 0 


.£'216 0 O 


Received the above, E, M. T. Warre. 

The plaintiff then, in order to rebut the statement of 
Charter^ tliat the draft of the lease contained the final 
agreement between the parties, produced an unstamped 
paper of a subsequent date in the hand-writing of Char¬ 
ter, of which the following is a copy: — 

“ Old rent - - £ 360 0 0 

Abatement - - - 36 0 0 

324 0 0 

To 27 acres - - ^'67 10 0 

To 16 Acres of Broadmead 40 0 0 

To B, '' - 26 0 O 

--133 10 0 

je4S7 10 0 


450/. a 
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450/. a year from MkhaelrmsisiSt for a term of seven 
years, Mr. Warre undertaking wheat shall be at 10s, a 
bushel, and barley 5s., upon the terms of the eld lease.’' 
It was objected by the defendant’s counsel, that this 
document was not admissible in evidence, on the ground 
of its not being stamped, and not being shewn to have 
been authorized oi^ adopted by Mr. Warr^ or the de¬ 
fendant. Thd* learned judge received the evidence, and 
the jury found a verdict fqr the plaintiff for 4/. 4s. the 
amount of the expences of the replevin bond. In Mi-> 
chaelmas term last, Pell seijt. obtained a rule nisi ii)r 
a new trial. 
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1825. 

Hawkiks 

against 

Warks. 


Wilde Serjt. and R. Bayly now shewed cause, llie • 
receipts offered in evidence by the defendant were pro¬ 
perly rejected. They were offered to prove that the 
plaintiff held under the defendant at the fixed rent 
mentioned in some of the avowries. Now unless the 
papers amounted to proof of the payment of the sums 
mentioned in them, they would not be any evidence of the 
plaintiff’s holding under the defendant at such a rent. 
The receipts therefore were ^offered to prove the pay¬ 
ment of the rent, and notfor a collateral purpose, and, 
consequently, were properly rejected, Jacoh v. lAiid* 
say. (a) Secondly, the other paper was properly re- , 
ceived as evidence of the terms of the negociation then 
pending. It was not produced as evidence of the actual 
agre^ent between the parties. If it had bgen it would 
no doubt have required a stamp. But^it might pro¬ 
perly be received as evidence of an unacceptefrproposal 
although it was unstamped, Dalisofi v. Stark (j|}, ,X)oc 
V. Cartwright, (d) 


OO 31?. il. 326. 


Pell 


(a) lJEast,460. 


(b) 4. Esp. 1C3. 
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1825. 


Hawkins 

ngamst 

Warre. 


Pell Serjt., Adam, C. P. Williams, and Manning, con¬ 
tra. The receipts offered in evidence by the defendant 
were not for the purpose of discharging the party pro¬ 
ducing them from the obligation of payment, but for the 

% 

purpose of establishing the collateral fact that the plain¬ 
tiff held under the defendant at the rent mentioned in the 
avowries. Now an unstamped instrujpent may be receiv¬ 
able in evidence for a collateral purpose :*thus upon an 
indictment for forging an ipstrutnent it is receivable in 
evidence although unstamped, Rex v. Hawkeswood. {a) 
So an unstamped check is admissible, for the purpose of 
identifying pro})erty stolen, on an indictment for larceny, 
Rex v. Pooley (5), and an unstamped policy may be 
rend in evidence to prove the effecting of a lotteiyr in¬ 
surance, Holland v. Duffm. {c) So in an action for 
against a candidate at an election, an unstamped paper 
purporting to be a promissory note which had been 
given by the voter as a cloak for tiie bribe is evidence to 
prove the fact of payment, or to confirm the testimony 
of a witness, Dovet' v. Macstaer. (d^ Here previously to 
the affixing of Miss Warrens signature, an account had 
been stated between the parties, for it could make no 
difference whether the paperforth a regular debtor 
and creditor account, charging the rent on one side, and 
giving credit for the payment, disbursements, and allow¬ 
ances on the* other, or exhibited the same items in one co¬ 
lumn, as was done here, Jacob v, Lindsay* (c) Secondly, 
thef^l^stamped memorandum was improperly received, 
because the question being what was the ultimate agree- 

X* I 

ment beween the parties, and this document being pro- 

-4/ 

(«) 2 2?. P. a 9Ji5. (i) 5 Pos. .J- r. 316- . 

(c) Pea^f-’s C. 58. (d) 5 £sp. N. P. 92. 

, {«) 1 Ea$t, 460. % 

duebd 
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duced for the purpose of negativing Charter's statement, 

% 

that the lease executed by Mr. Warre contained the 
terms finally agreed on, it was in effect pro^luced as 
evidence of an agreemept. 

Abbott C. J. I am of opinion th|it the rule for a new 
trial musj^ be discharged. This is an actibn of replevin 
in which the ^aintiff declares that the defendant took 
the growing corn, and unjustly detained the same. The 
defendant avows the taking of the corn as a distress for 
three quarters of a year’s rent in respect of premises 
which the plaintiff held under the defendant as her 
tenant, by virtue of a demise at a certain fixed rent. 
The plaintiff pleads to the avowry that he did not ho]d 
or tlie said closes in which, &c., with the appur¬ 
tenances, as tenant thereof to the‘said defendant, by vir¬ 
tue of the said supposed demise, at and under the said 
rent, payable as in the said avowry mentioned, and issue 
is joined upon this fact. If the defendant could have 
established that the plluiitill’ held under her at the rent 
mentioned in the avowries, she would have been en¬ 
titled to a verdict, but otjieri^se the plaintiff is entitled 

to the verdict upon these issues. The burden of proof 

"S' 

that the plaintiff did so hold under the rent mentioned 
in the avowries lay on the defendant, and unless the 
rent was fixed there could be no distress. The mode in 
which the defendant had attempted to prove that the 
plaintiff so held under her was by shewing thpt in a l||r- 
meryear the plaintiff had paid her rent equal in amot^t 
to that mentioned in some of the avowries, an^j^r that 
purpose the defendant tendered in evidence cer^ui .un¬ 
stamped papers, by which it would appear (if they were 
admissible) that the plaintiff in a former year did pay 
, . her 
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Hawkins 

against 

Warr*. 
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1825. 

Hawkivs 

against 

Waksx; 


her rent at the rate mentioned in some of the avowries. 
But taking away the fact that the rent was paid, the papers 
would only be evidence of a claim having been nfhde by 
the defendant-upon the plaintiff. They are produced, 
therefore, by the defendant to prove the fact of that sum 
having been paid by the plaintiff, and it is said, that al¬ 
though such an unstamped instrument cannot be used so 
astooperate as a discharge to the party producing it, itmay 
be used for the purpose of creatinga further charge against 
another. But by the stamp act 31 G. 3 c. 25. s. 16. which 
is incorporated in the 55 G. 3. c. 184., “ no receipt, dis¬ 
charge, or acquittance, note, memorandum, or writing, 
shall be pleaded or given in evidence in any court, or 
admitted in any court to be useful, or available in law 
or equity as an acknowledgment of any deb^^mi^ 
accounts, or demands" being paid, settled, &c., 
the same shall be stamped.’* Now here an unstamped 
paper was offered in evidence as an acknowledgment of a 
debt having been paid. I am clearly of opinion that 
such evidence was not admissible, and that these receipts 

were properly rejected. The next mode by which the 

*■» 

defendant attempted to prov^ that the plaintiff held 
under her the premises iu j^uestion at a fixed rent was 
by shewing that he had the estate according to the terms 
of a lease executed by &e defendant’s father^ but not by the 
plaintiff. Charier in his evidence stated that the lease sp 
executed by Mr. Warre was the fimal agreement between 
theparties. From his evidence, unexplained, it would ap¬ 
pear that the. terms proposed by Mr. Warre in the draft 
which hdhad corrected had been accepted by the plaintiftl 
In drder to shew that Charier was mistaken in that re¬ 
spect, an unstamped paper in his hand-writing was pro¬ 
duced, by which it would appear that he had subsequently 
%'• proposed 
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proposed to the plaintiiF to pa^ a different rent from 
that mentioned in the lease. It was objected that for 
want of^ stamp this paper could not be read because it 
amounted to an agreement. I am of opinion, however, 
that it did not contain any agreement between the 
parties, but a mere proposal made by Chmrtei' not cor¬ 
responding with the terras of the lease, ft cannot be 
treated as a contract between the parties, because it was 
not signed by them. The tase is not distinguishable 
from Ramshottom v. Tunbridge, (a) There a written paper 
delivered by the auctioneer to the bidder, to whom lands 
were let by auction,. containing the description of the 
lands, the term for which they were let to the bidder, and^ 
the r^snt j^yablc, Imt not signed by the auctioneer^ or any 
of was held not to be such a minute of the 

agreement as was required to be stamped. But in Rams- 
bottom V. Mortley[b)t a similar paper, si^cd by the 
auctioneer,' was held to require a stamp. 1 think that 
the paper in this case an||^uiited to no more than if the 
defendant said, “ I ifiade such and such proposals 
to the plaiblSf.” That being so, it required no stamp, 
and was properly received. 

#'V 


1825. 

Hawkihs 

ngaimt 

WARHIt. 


Bayley J. I am clearly of (pinion that tiie receipts 
were properly rejected for the reasons given by my Lord 
Chief Justice!!' Then as to the other paper, the 55 G. 3. 
c. 184. requires that ever^Bfljlpnent, or minute or me¬ 
morandum of agreement shM be stamped. Now I 
think this paper did not contain any agre^ent^ or 
minute or memorandum of an agreement, but that, it ^ 
contiutied only a mere unaccepted proposal. In Doe 


(a) 

voL. m. z * 




V. Cttff- 


(() Ib. 445 . 
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t^amU 
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V. Cartwright (a), upon the letting of premises to a 
tenant) a memorandum of agreement was drawn up) the 
terms of which were read over, and assented to ^ him, 
and it was then agre^ that he should on a future day 
bring a surety and sign the agreement, neitlier of which 
he ever did; ^'wai held that tlie memorandum wai^mot 
an agreement) but a mere unaccepted proposalf ai;id that 
the terms of the letting therefore might be proved by parol 
evidence. That case is an* authority to shew that the 
paper produced in evidence did not amount to an 
agreement, and that being so, I think it was properly 
admitted, and that the rule for a new trial must be 
discharged. 


Holrovd J. concurred. 


Rule dischs^ed. 


/^^ T n t A 9n 


The King against The Justices of St. Alban’s. 


The appoint¬ 
ment of «ui> 
veyon of blgb- 
vrays under the 
IS G . 5 . C.78. 
cannot be re¬ 
moved iqto this 
court by cer¬ 
tiorari. 


^ RULE nisi had been obtained for a certiorari to 
remove an appointment of surv^iprs of highways 
into this Courts in order that the same might be quashed* 

Brodrick (with whom was Platt,) shewed cause) and 
urged as A prdiminary objection, that the certiorari 


ou^t not to issu^ the words of the IS G. S. c* 78. 


5.81. bdng clear and positive, that no proceedings to 
be had or taken in pursuance of this act shall be quashed 
or vacated for want of form, or removed hj certiorari, 


16 


or 
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or any other writ or process whatsoever, (except as 1825. 


therein before mentioned,) into any of his majesty's 
courts*i^f record at Westminster and the appointment 
of surveyors was not Vithin the exception. (He was 


The Kiks 

against 

The JVisdces of 
St. Alban’s. 


then stopped by the Court.) 


Qtsme^sxi^ Broi^haMi cohtni. 'I'he certiorari is not 
taken away in this case; for the party has not any 
right of appeal. The eighth-first section of tlic high¬ 
way act begins by giving an appeal in certain cases to 
any person aggrieved by any thing done by any justice 
or justices of the peace or other person in execution of 
the act; and in a subsequent part the certiorari is takeig 
away.^ Now it has been held, that where an appeal is 
a certiorari still lies, J^ex v. The Justices of 
the West Riding of' Yorkshire {a), Rex v. Mitchell {h\ 
and the same cases shew that an appeal does not lie 
where the act complained of is done at the petty sessions. 
The appointment of suqjg^yors is within the principle of 
those decisions, for s. 1. f>f the act orders it to be made 
at the petty sessioilS, Besides it may be difKcult for any 
person in particular to say that he is a party aggrieved 
by the appointment. ^ 

» I..' 

Abbott C. Supposing that the words of the 
eighj|y<*first slfction, taking away the certiorari, are to be \ 
confined to cases in whicll ai^ppeal is given, then the 
I applicant should have made out that no appeal lies 
against the t^pointment of surveyors. I thinlc that sucli 
an appeal does lie. The words of tlie act are geneiil, 
and gpve an appeal to any person aggrieved by any thing 

(6) Ik. 701. 


(<a) 6 6S9. 


Z z 2 


done 
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1825- done in pursuance of the act by any justice of the pea«e 
or other person. The appointment of surveyors is a 
og(dnsi thinji done in pursuance of the act. and I cannot see 

Tlic Justices of ° .... , , . . 

St. Aibam’s. the force of the distinction betweep acts done by justices 

at the petty sessions or elsewhere; nor has the party 
grieved any othel''remedy given by the act But it is 
said that no person ean say that he is aggrieved. If so, 
no person can apply to quash the appoin^ent; but in 
truth every inhabitant is aggrieved by a bad appoint¬ 
ment of surveyors. But independently of all question 
about the appeal, I think that the certiorari is taken 
away by the general words of the eighty-first section : 
“ No proceedings to be had or taken in pursuance of 
this act shall be removed by certiorari into any of his 
majesty’s courts of record at Westminster^* qut^^ii^^e 
vi&, therefore the certiorari is taken away, and thistle 
must be discharged. 

' Rule Discharged, 


Pearson against M*Gowran. 


In an action l^ECL A RATION in debt for penalties under the 

brought to'ire- . 

cover iienaltics statiltc of usury. Venue in Wddlfsex, The 
smmcofuiuiy, Usurious interest was alleged to have been secured by 
the a biU of exchange accepted^ by one BottriUi and after- 

vmamadem ^^rds paid by him. At the trial before Abbott C. J. at 
the money poid MidMcsex sittings after last Trinitij term,4he corrupt 

in another. . 

The venue was contract was proved as laid, and it appeared to have 
laid in the 

county where been made, and the acceptance to have been given in 
the contract 

was made: Held, that it ought to have been laid where the usurious interest was received. 

A 

Middlesex^ 



701 


IN THE 5th §c 6th Years op GEORGE IV. 

MiddleseXf but the bill wjis paid in Londm to tlie 
hold^s, Messrs. Currie and Co., to whom the defend¬ 
ant had indorsed it. Upon this it was objected by die 
defendant’s counsel t^at the offence was not complete 
until the payment of the illegal interest, i. c. until the bill 
was paid; and, therefore, that the yentte ought to have 
been laifl in j^otidcm, and not in Middlesex, The Lord 
Chief Justice reserved the point, and a verdict was found 
for the plaintiff, with liberty to the defendant to move 
to entor a nonsuit. A rule nisi having been obtained 
for that purpose, 

Scarlett now shewed cause. Where two fiitts essentji^l 
to die commission of a misdemeanor are done one- in 
two counties, the vciiue«may be laid in either. 
That rule is laid down by Ashhurst J>j|b Scott qui tam v. 
Bre^ {a)f and was recognised in Scurry ^ Freeman (5), 
and in Rex v. Burdett. (r) Now in this case, although 
it be true that the oflbnce was not complete until the 
usurious interest was jlhid, still the corrupt agreement 
constituted an essential part of that offence, and that 
was made in Middlesex, The venue, therefore, was 
properly laid in that county. 

Henman Comyn contra. The true rule appli¬ 
cable to this subject is laid down by Holrayd J. in 
Rex v. Burdett (d), viz. that where a misdemeanor con¬ 
sists of different parts, so much of the charge must 

• ^ 

be proved' to have been committed in the county where 
the venue is laid as amounts in law to a misde- 

{b) 2Bos.^Put,3%l. 

{d) ^B,^A.U6. 


1825. 


Pearsok 

ai^aijist 

M'GowkaX;^ 


(a) 2 7. B. 241. 
(c) 4B,^ A, 95, 
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1825. 

PliAKSOK 

against 

M'^vritAN. 


meanor. Then the question is, was any offence com¬ 
mitted in Middlesex? The statute 12 Anne^ si. 2. c.l6. 
%;1. enacts that no person shall take directly or indirectly 
for the loan of any monies above the value of 51. for the 
forbearance of 100^. for a year, and declares all contracts 
for greater interc^ vbid; and then enacts that ail persons 
who shall updn any contract take, accept, _^d Kceive by 
way of any corrupt bargain, loan, &c. for the forbear¬ 
ance or giving day of payment ft)r one whole year of 
money above the rate of 5l. per cent, per annut^ shall 
forfeit treble value. The offence, therefore, consists in 
the taking and receiving more than 5 per cent, interest, 
and no offence is committed until the usurious interest 
is t^ken and accepted, Fishet' q. t. v. Beaslcij 
dox q. t. V. Hammett. Q>) In Birds case, 20 
ferred to in Sir ^jj^ilaston Dixids case (c), the plaintiff 
shewed the place tff the receipt, and not of the contract, 

j 

and there was judgment for die crown ; and the reason 
assigned was, that the contract is^ut inducement to the 
receipt, and it shall be tried whcr-ithe taking was; there^ 
fore it was not necesshry to shew the pla<^ of the bargain. 
In Sctcny v. Freeman it was held, that if a draft be 
given for usurious Interest, and a receipt taken for it in 
one county, imd the^ftraft be afterwards exchanged for 
money in another, the usury is committe^^ in the latter 
county, and the venue must be laid there. In Scott v. 
Brest the offence was held to be committed in the place 
where the settlement of accounts and the payment of 
t)M balance look place. 

Cw', adv, mU. 


(c) 1 Xt’on. 97. 


The 


Sfoug. 235. 


(5) 7 T. it. 184. 
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The judgment of the Cottrt was now delivered by 
Abbott C. J. This was an action of debt for 
penalties under the statute against usury. It appeareH ^ 
in evidence that the corrupt contract was made in 
Middlesese, but the money was paid in pursuance of it 
in London, The venue was laid m ^ffiddlescXf and the 
question to.,,|>e determined is, whether it was properly 
laid in that county. An opinion was certainly thrown 
out in the case of &ott Brest that, under such cir¬ 
cumstances, the venue might have been laid in either 
county. But on a careful inspection of the statute 
12 AnnCi st,2, C.16, we think that the action fur pe¬ 
nalties can only be brought in the couii^ where the 
is completed. After enacting that “ every 
who shall upon any contract to be made after 
a certain time take, accept, and recekpe by way or means 
of any corrupt bargain, &c. above the sum of 5L for the 
forbearing of 100/. for a year, shall forfeit the treble 
value of the moniesdient,’* it goes on to provide that 

“ the forfeiture shall be, one-half to the queen, her 

"Ilf 

heirs, and successors, and the other moiety to him that 
will sue for the same in the same county where the 
oflence is committed, and not elsewhere.’* That brings 
the case to the single question,;, what is the offence? 
We think ^ consists in the taking and receipt of 
usurious interest. The corrupt contact is antecedent 
to, and not a part of the taking. The offence, there- 
for^ was not committed partly in one county and 
partly in another, although the contract is undoub^dly 
a material circumstance in the case, because it stamps 
the illegality of the receipt. This resembles the case 

of ReJi V. Battery {a), which was an indictmdht W the 

♦ 

(a) by Abbott C. J. in Rex v. Jhirdell, 4.R.^A, 179* ' 

Z z 4 statute 
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statute 30 G. 2. c.24. for obtaining money by false pre¬ 
tences. That statute enacts that all persons who know¬ 
ingly and designedly by false pretences shall obtain from 
any person money, goods, &c. with intent to cheat or de¬ 
fraud aqy person of the same, shall be deemed ofif^aders 
against law.** 'il^e language of the statute makes the 
ofiPence to cortsist in obtaining the monejgjl and not in 
using any false pretence whereby money shall be ob- 
tained. The indictment was in Herefordshir'Ct the false 
pretence was in Herefordshire^ but the money was re¬ 
ceived in Monmouthshire. The judges thought the in¬ 
dictment w'as laid in the wrong county. That comes 
nearer to tlie present case than any of those cited at the 
bar or found by us. Upon that authority, theii^re^ 
and upon the language ^f the statute, we are of ophiji^ 
that the rule for entering a nonsuit must be made 
absolute. 


Rule absoluter 
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Thomas Duffield, Esq. and Emily Frances 
his Wife against Amelia^ Maria <Elwes, 
Widow, Francis Const and^EORGE Law, 
AbrYha5|: Henry Chambers, the Rev. Wil- 
' LIAM Hicks, Qlerk, and George Thomas 
Warren Hastings Duffield, Caroline 
Dupfield, Maria Duffield, Anne Duf¬ 
field, and Susan Eliza Duffield, Infants, 
by G. H. Crutciiley, Esq., their Guardian. 




was a case sent by his Honor the Vice-Chan- G, JS., seised 

of the manor of 

'‘^cellor for the opinion of thife Court, It began by Jif. ani{>ngst 

otbci* 

setting out indentures of lease and release and assign- in fee, con-* 

veyed it to 
ment, trustees and 


tlieir heir% 

to secure to his wife an annuity for tier life, and subject thereto to the use of 
in fee. G. E, by his wilU‘ duly executed to pass real estates, recited and confirmed^ 
that settlement, and then devised to J, E. (who died in testator’s lifeu'me), and A, £[» C> 
and tlieir heirs, hu freehola and copyhold estate in S.t and his freehold,^ estate at ^ 
H,, upon the followmg, amongst otlicr trusts, viz.: in case there should be but one son ttf ‘ 
his daughter E, E. by her husband T. I>. who should attain the age of twen^-one years, 
upon trust for such son, bis heirs and assigns for ever; and in case there should be two or 
more sons of Mrs. D. who should attain the age of twenty-one years, then in trust for the 
second of such sons, his heirs and assigns for ever ; and in case there should be no son of 
Mrs. D. by the said 7. E, who should live to attain the age of twenty-one years, then upon 
trust for such of the daughters, if any, of Mi;&iD. by 7. E. os shoulu first att ain the age of 
twenty-one year^ or be married under that ai^ with the consent of the trustees or trustee 
for the time beiiMlf that his will, and the heirs and assigns of such daughtw for ever. 
After some pecum^ legacies, the testator proceeded os follows: And as to, for, and 
concerning all the rest, residue, and remainder of ^e proper^ of which I ^all be pos¬ 
sessed, or to which I shall be entitled at the time of my decease, or over which I have 
a disposing power, whether the same consists wholly or in part of estates of freehold, copy- 
hold, OT for y^rs, money in tlie funds, upon mortgage, or dther^isc out" upon security or 
at interest, debts, or of whatever other nature the same or any part thereof ma^>^be, I jpve, 
devise, uid bequeath the same unto the said /. E. and H. II. C., their heirs, Ac., upon 
trust, to sell and convert the same into money, to get in debts, &c., and out of the monies 
to be so rused, in the first place, to set apart 5O,00CU. three per cent, consols in trust for 
such son of Mrs. E. who, under the trusts of a settlement now intended to 1be forthwith 
made, shall become posse&sed of an estate tail in the manor of Af. ibe residue to be 
divided amongst,the other children of Mrs. E .and the testator made J. E. and A. if. C. 
executors df his will. Soinclimc atlcr making his will, the testator drew a line across the 
direction to sell the property devised by tlie residuaiy clause; and after making the will, the 
testator purclttiiied n considerable freehold estate in IV. and II. Testator afterwards made 
and published a codicil, duly executed, to pass freehoiil estates, wherry, after reciUog tlic 

rosurc 
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apprehensive 
that such ra- 
sure, not being 
witnessed, 
might lead to 
litigation, he 
declared by 
tliat codicil 
that tbejple 
intentiorof, 
such rasure was 
to revoke that 


1825. ment, by way of voluntary Settlement, dated 6th and 7th 
of October 1802, made and executed by George Elvoes. 

Darntcut ' t i .j 

against By the release, expressed to be made between the said 
" ’ G. JB/avs of the first part, the defendant Amelia Maria 

n^nrio^Tand Elwes, ||as then wife and now widow, of the second part, 
IJprebeSve Wastie, both since deceased, of the 

that such m- jhird part, after reciting that G. Ehoes wajlhei^i^ in fee 

sure, not being r o 

witnessed, simple of the manor, messuages, farms, lands, and here- 
litigation, he ditaments thereinafter granted and released, and was also 

declared by • i j 

tiiat codicil possessed of the leasehold messuages, lands, tithes, altd 

intenti^f, premises thereinafter assigned; and that he the said 

to rev™rthja** E^s had by his said wife one daughter, the plaintiff, 

5 S£eby*h 2 EjF.Duffkldf then an infant of eleven years, and no 

irmcd the sale 0ther child, and that he had agreed to make a suitable 

of bis freehold ' ” 

'^theiTi^wcd* P*‘Ovision for his wife and daughter. G. Elwes granii|P 

ed, •* And I 

do hereby direct and appoint that the son lawfully begotten of my daughter Mrs. D. who 
shall first attain the age of twenty-one years, shall, on attaining such age, change hia name 
for that of E >; and 1 give and devise to the said .on of my daughter on his attaining tlic 
4ige^twenty one years and changing bis name to all my freehold property, lands, 
^tenements, and hereditaments, to have and to hold to him, his heirs and assigns for ever.” 
^Testator dien appointed a new executor in the room ofJ.E., then deceased, and did 
titereby r)^y and confirm tlic aforementioned will and testan ent, except as before excepted, 
ut Testator without again altering his will or codicil, leaving his p|dow, and Mrs. D., 
his only child and heir at law, and heir according to the custom of the manors of which bis 
cbpyhoid estates were holdcn, and also his sole next of kin. At the death of testator Mr. 
and Mrs. D. had and now have five children, one son and four daughters. Upon a case 
sent for the opinion of this Court: Held, firstly, that the devise of the freehold part of Uie 
estate at S., and of die freehold farm and estate at H., contained in the will, was not revoked 
by the eofficB. 

Secondly, That the manor of M. did past-Glider the residuary devise contained in the 
testator’s will, and that such devise was revoked by the codicil; ^ 

Thirdly, That the manor of ilf. did pass under the codicil to the first 1^1 of the plaintiff, 
Mrs. 2)., who shall attain twenty-one years and change his name to E.t 

Four^ly, Ihat the estate in W. and JET., purchased after Uie testator made bis will, passed 
un^ the devia#:in the codicil to the first son of the plaintiff, Mrs. V., who sliall attain 
twen^-one years and cbmige h's name to £. : 

Fifthly, ^al the surplus rents and profits of the said copyhold estates ah A, and the 
stud freeborn estate at &e same jilacc, and of the said freehold farm and estate at JET., 
after providing for the maintenancf of Uie devisee thereof, belong to ji. H. C., the surviinng 
trustee under the will of the testator, until a first son of the said plaintiff, Mrs. JD., shall 
fttain twenQ^tme years, or in failure of such son, till a daughter sliall attain Uiat age, or be 
married with consent, according to the will: 

Sixthly, That the mtermediate rents and profits of such of the testator’s freehold estates as 
are efifectually-devised by his codicil to the son of the plaintiff, Mrs. JX, who shall first 
attiun twenty>onc years and change his name to En until such events takp {dace, belong 
to A. li. C., the surviving trustee under the will of Uie testator. ^ 

bargained. 
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barg^ed, &c. unto the said J, Ebaes and E* Wastie, 
their heirs apd assigns for ever, all that the manor of 
Marckam, in the county of BerJcs, with its rights, mem¬ 
bers, and appurtenances, toother with the several lands, 
tenements, rents, and hereditaments belonging o%reputed 
to belong to the said manor, and tlier^after mentioned, 
compri5kg,^||Qiong other lands atid hereditaments in 

possession therein described, the capital messuage or 

» 

manor house, gardens, arid park, situate at Marcham, 
and the reversion of certain other lands, after the ter¬ 
mination of certain subsisting terms of 1000 years therein, 
situate within the parish of Marcham but not witliin the 
manor of Marcham, and certain other premises ther^ 
described, to hold‘'unto them the said J. Elwes and 
W* Wastie, their heirs and assigns for ever, to the uses 
and upon the trusts thereinafter mentioned. First, to 
levy, out of the issues and profits, and pay to the de¬ 
fendant Amelia Elwes, an annuity of 800/., during 
the joint lives of her and her daughter, if the daughter 

so long continued to live with her; but if the daughter 
' ^ 

died or ceased to live with her, then to raise and pay to 
A, M, Elwes an annuity of 400/. for her life; various 
other trusts were tlien specified; but in case his daughter 
should die unmarried in the lifdime of the settler, or 
should marlp^without his consent, then subject to the 
annuity of 400/. to A. M, Elwes, to die use of himself 
in fee. The deed then contained an assignment of cei^ 
tain leasehold premises to the same uses. By indentures 
of lease and release, dated 14th and ISiki^ctaber 1807, 
and executed by G. Elwes, made between himself of the 
first part, and J. Ebves and F, Wastie of the second 
pai't, reciting the former deeds, and tiiat he had since 
^ bought 


\ 

1825 . 

JjfantMm 

agatmt 

Elwsw"' 



708 

1825. 

DDpfixLn 

against 

^Etwss. 


^CASES IN HILARY TERM 

♦ 

bought a mansion-house and'other prembes in Marram, 
he convey^ the same, and all household goods, furni¬ 
ture, &c. to J* Elwes and F. fVastie, upon the same trusts 
and to the same uses before mentioned. In Felmmrtf 
1810, the plaintiff^OT% Frances the only child 

of the said George Elwes, and then a minor, intermarried 
with the plaintiff Thomas Dt^ieM, withoi^jj^l^ consent 
of her father George Elwes, The said George Elwes did 
no act subsequently to affect his interest in Uie manor 
of Marcham before the date of his will, and at the da^ 
of that will he was seised in fee simple of other fi'eehold 
estates in the counties of Berks, Surrej^, Middlesex, and 
. Stf^lk, He was also seised in fee simple of some copy- 
hold estate, and was possessed of a very large personal 
estate, consisting of leaseholds for years, monies in the 
funds, and other particulars. By his will, dated 1st 
March 1811, duly executed and attested to pass freehold 
estates, the said George Elwes first willed, that his debts, 
funeral and testamentary expences, should be paid as 
thereinafter mentioned ; and after^recitii^ that by a set¬ 
tlement made previous to the testator’s marriage widi 
his wife, the defendant A, M, Elwes, she would be en¬ 
title to the dividends of a sum of 3 per cent, consoli¬ 
dated bank annuities therein mentioned, for her life, in 
case she survived the testator, in the natur||pf a jointure 
and in lieu of dower; and that the same bank annuities 
^ere by the said settlement directed to be in trust after 
the decease of the testator and his said wile, for the 
child or childijto of their marriage, the will proceeded 
^ in the following words “ And whereas, under and by 
^ virtue of the limitations contained in a certain indenture 
of settlement, bearing date on or about the 7th day 

id 

<# of 
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of October^ in the yeair 1802, and expressed ||| be made 
between me Geor^e'Elwes of the first part," my said wife^ 
A, M, Elwes of the second part, and J, ^lwe$ and 
F, Wastie of the third part, ,my wife is entitled, for her 
life, to an annuity Or yearly rent charge of 400^., issuing 
and payable out of the manor of ^archam, in the 
county of and divers freeholds a^d leasehold mes« 
suages, lands, Henejmauts, and hereditaments, in 

tlwi severaF parishes ,or places of Marcham, FH^m'df 
Cotvoelli and Garford, and elsewhere, in die county of 
^erh. Now I do, by this my will, ratify and confirm the 
said jointure and annuity to my said wife. The testator 
then bequeathed to his dear daughter tlie plaintiff, Mrs. 
Dt^eldy and her .assigns for her life, his leasehold 
suage or dwelling-house, widi the appurtenances, situate 
in Higlh-streeti Mary-le-bone, and declared that the same 
should, after her decease, fall into the residue of his per¬ 
sonal estate th^einafter devised; ai^d he gave and be- 
queathed to his said daughter all his carriages, horses, 
household furniture, and goods, plate, linen, china, stock 
of wine, and liquors which should be in and about the 

said messuages or dwelling-house, or in or about any other 
house or houses which he might inhabit at the time of his 

decease; and the testator then gave and bequeathed unto 

'^1 

his brother the said J.Etors(whtfdied afterwards in the 
testator’s liffflbne) and die defendant Chambers^ and 
their heirs, all that the testator^ freehold and copyhold 
farm and estate, situate, lying,'and being {nSoutksooodParF^ 
in the county of Suffolk, which he had lately purchased 
from J.Pj^tches Esquire (the copyhold^part whereof 
he recited that he had already surrendered to the uses 
of his will), and also all that his freeholdiarm and estate 
at Haoer&iU, in the county of Essex, to, for, end upon 


1825. 
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18^5. sueh tntjSti||i» wei:« ip and 'n^ his said will expressed and 
'■ „4aclared thereof: that is to say, in <tasej^ere should be 

Dvrmi^ ^ ^ 

ttgaintt but one son of his daughter, the plaintiif Mrs. 

by ^er husband, <^the plaintiiF. '^emas who 

should attain the age of twenty-one years^ upon ,trust« 
for snoh son, hisJ)^ii;s and assigns for eyer; dnd in case 
the^ should be two. or mpre so^ df by 

th| said Thomas Dtiffield, whp should att^l^he age of 
tweniy-one years, then in ti^st foe the second of sv^ 
sons, his heirs and assigns for ever; and in ^ase there 
should be no son of Mrs. Th^ldf "hy the sai4 Thomas 
Duffield, who should attain the age^of twenty-one years, 
then upon trust for such of the daughters, if any, of 
by the said Thomas D^ffiddy as should 
fint attain the age of twenty-one years, or be married 
ulJidar that age with ^the consent of the trustees or 
tnistee for the tinie being of that his will, and the heirs 
and assigns of suc|f daughter for everts But if th'^re 
should not be any son of Mrs. Duffield by, the smd 
Thomas Duffield, who should attain twenty-one, nor any 
daughter whq should attain that age, married, 

and the said Thomas Di0£ld should die, leaving the 
said testator’s daughter, Mxs, DuffUld^ him surviving, 
thep^ upon the same trusts for the ben^t of the children, 
as well sons as daughf^s of Mrs. Di^ld^ by any se- 
condhusband with ^on^he might happen dPjintermany, 
as were therein before^declared concerning. die said 
frediold and copyhold farms^^d estat^, for ^e benefit 
.of the childrep of Mrs. Di^ld, by the said Thomas 
Dt^ld, “Buim* there should not be any son of Mrs. 
J>^kld by such after taken husband who should attain 
twenty-one, n(^a daughter who should attain that age, 
or be ntaied with $iuch consent as afoiesaid, upon 

trust 
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trust for the said JT. *foe. ^ tesdidf their 

bequeathed to thi^ J. ^ilwes and A. IL €^mh^ such a ' 
sum in the publi^K^tocks of.Gr^o^ Britaiii^m iviould^ro- 
duce a certain annual s)im to bC^aid |o sNSiFeral persons 
for Sieir Uve^ jj^the principal sum after dieir deathi t6 fe^ ^ 
into the re^ue. < Tib will thin proeeet^ i^ the vtords 
followingy^ia^^ to saj,^“ and as to» for,» aqd concei^mg 
all the resip^idue, and Remainder of the property 
of which 1 shall be* jfossesi^ed, or to which I shall beV 
entitled at the feme of my decease,^r over which I hafe 
a disposing power, ^l^ether^ the same consist wholly or 

r ^ 

in part of estates of ftreehold, copyholdj or for years, 
money in the funds, «upon mortgage, or otherwise out 
upon security^ or at interest debts, or of whatever other 
nature the same or any part thereof may be, I give, de¬ 
vise, and beqn^th the same and every part thereof unto* 
the said Elwes and A. H, Chambers, their heirs, exe- 
cutors, adnainistiiltQrs, and ^sign§*j^ upon trust 1;hat 
th^the said J. Ehoes and A. Chambers, or the survi¬ 
vor of them, or the heij^s, executors, administrators, or 
assigns ofsuchtihrrivor do, and shall, with ali> convenient 
speed, afte^hiy decease, sell, dispose ofj and convey all 
and singular my freehmd, copyhold, and leasehold es¬ 
tates^ with the apptffonances either together or in par¬ 
cels, and eit^r by ]^ublic auction or private contract, 
as to him or mem shall seem h||||, uypto any person or 
persons who shaU be willing to l^ome and be tlie pur¬ 
chaser or purchasers therep^ ^ or of any part thereoi^ for 
the mt^ money and best prices that can ^ reasonably 
had or gotten for the same, and to make execute all 
such deeds, surrenders, conveyances, assignments, and 
assurances in the law as shall be neceditry or proper 
for perfec^g the sale and transfer thereof; add also do 

and 
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and shall'make sale pf and convert into money all such 
part and part^ of my personal estate and effects as shall 
not (»hskt of hmney, and call in and compel payment 
of all such paito thereof as shall- consist of money put 
Hipon’ mortgage or other security, at interest or other¬ 
wise, and also eet in all 'debts wli^ch shall be due and 
owing to ihe at tlie time of my.deceaseJu^nch manner 
as they shall think exiiedients,*’' And the testator, after 
declaring that the receipts of the said J. Elvxs and A. H, 
Chambers should be good discharges, directed that Ijhe 
said iJ. Ehirs and A. H. ChamherSi iind the survivor of 
them, his execiitprs, administrators, and assigns, should ^ 
stand possessed of and interested in the monies to arise 
or, be gotten in by the means aforesaid or otherwise, 
under or by virtue of that his will upon trust, in the first 
^ place, from and immediately after his decease to satisfy 
and discharge all such debts as should be due and 
owing by him to any person or persona, whomsoever at 
the time of his decease^ or wliich should afterwards 
become due; ami in the next place to pay his funeral 
and testamentary expenccs, and then to!^ay the several 
legacies and bequests which he had given or bequeatlied, 
or should give or bequeath by that his will, or by any 
codicil or codicils thereto^ and after full payment and 
satisfaction thereof in trust forthwith to lay out and in- 
vest such a portio^of|l|| residue of the monies to arise 
and be produced by th^neans aforesaid in the purchase 
of so much and such sum o^l^ee per cent, consolidated 
bank annuities in the names of tlie said J. Elwes and 
A. H. Chamb^t or of the survivor of them, his executors, 
administrators, or assigns, as the yearly dividends thereof 
would amount 40 tl^e sum of 1000/., and upon trust dur¬ 
ing theliatural life of Mrs.D?<^/d, to^pay the ^vidends 

14- . of 
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of the said S per c^nt. consolidated bank annmties so ^ 
to be purchased, to Mrs. Ihiffield^ for Iict separate .use; 
and the said t^tator directed, that the said 3 per cent, 
consolidated bank annuities so to be purchased. a| 
aforesaid, should from and after the' decease of his 

il** .. ‘ ;i 

daughter Mrs. Ditjj^ldi fall into aftd i^ taken as 
of his p^sc^il^ estate, and be dispoWd of in manner 
thereinafter ^clared theredi’.” The will then declared!, 
that as to the then residue of the monies to arise and be 
pipduced by the sales thereinbefoije directed to be made 
of the testator’s real and personal estate; the trustees 
should be possessed thereof upon tru.^, to invest the 
same in the purchasS of parliamentary stocks, or upon 
real securities at intferest, in the names of the trustees, 
upon the trusts thereinafter expressed, viz. in case there 
should be only ’ one child of Mrs. Duffuid, by the said 

Thornas Diiffh’Id, in trust, to pay, assign, transfer, or 

*, ^ 

assure the said stocks, funds, .^or securities, and the di¬ 
vidends and interest thereof, unto such only child, on 
his attaining the jage of*twenty-one years, if a son, or on 
her attaining thar'^ge or being married with the consent 
in writing of the trustees for the time being of his will, 
if a daughter; and incase there should be but two or 
three children of Mihs. Dnjfficld bj the said Thomas 
Di^eld, then upon tlmst for such two or threg children, 
equally to be divided^ between ^|i^i,it>hare and share 
alike; the shares sons paid or assured to them 
on attaining twenty-one, andftie shares of daughters to 
be paid or assured to them on attaining tv|^ty-one, or 
being married .with such consent as aforesaid. Then 
followed a clause of survivorship amoi^ such children, 
in case of sous dying under twenty-one, or daughters 
dying before twent^one orpiarriage; and a proviso 
V 01 ..III. , SA , for 
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for the children of a son dyij^g under twenty-one, leav¬ 
ing lawful issue, to take their father’s shai'e. The will 
then proceeded as follows: ** And my will is, that in case 
there shall be four or more children of the said Mrs. 

by the said Thomas Djtfficld, tj^at the said 
J,-^lwes and Chambers^ and the survivor of them, 

his executors, &c.',‘Uiall stand and be j^^^esfed of the 
,said stock, funds, and securities, and the dividends, in¬ 
terest, and annual proceeds ti.ereo? upon trust; in the first 
place to purchase with a competent part thereof^ or 
otherwise to set apart thereout the sum of 50,000/. 3 per 
cent, consolidated bank annuities, and to stand pos¬ 
sessed thereof, and of the dividends, interest, and arP- 
nual proceeds thereof, in trust for^such son of the said 
Mrs. DiiffieJdi by the said Thomas who under 

the trusts of a settlement now intended to be forthwitli 


made, shall become possessed of an estate tail in the said 
manor of Marcham, and the messuages, farms, lands, 
tenements, and hereditaments %^iic}i shall be comprised 
in the same settlement; and srbject to the payment or 
setting apart of the said sura of50,0001’. 8 per cent, con¬ 
solidated bank annuities, my will is, tliat the said J. Elwes 
and A. H, Chambers, and the survivor of them, his exe¬ 
cutors, &c., shall stand mid be possessed of the then residue 
of the said stock, funds, and securities, and the divi¬ 
dends, interest, %nd l^nual proceNsds thereof, upon trust 
for such four or more children, exclusive of such son 
as last aforesaid of the sakl Mrs. Dtefficld by the said 
Thomas JOh^^ld, equally to be divided between them, 
share and share alike, .and to he paid, assigned, trans¬ 
ferred, or assured to them respectively, at the same time 
or ^es, and with such benefit of survivorship amongst 
them, and in such manner in all%espects as is herein- 
l>eforc directedmnd declared of and concerning the said 
j 8 stocks, 
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stocks, fundand securities, and the dividends, interest, 
and annual p.^oceeds thereof, in the event of tliere being 
only two or th^ree children of the said Mrs. Dt^ieldt by 
tlie said Thomas, The will then provided, that 

in case the said ^htmas Duffkld should di^ leaving the 
plaintifi^ Mrs. surviving higi, -aod without hav¬ 

ing issue by her, or if he should leaire‘issiie by her, ^d 
all such issuJ%eing sons should die under twenty-one, 
and without lawful issue, ^or being daughters should 
die under that age, and without having been married 
with such consent ^ atbresaid, then tlie said trustees 
should from and afler such the decease of tlie said Th<H 
mas Di^iehlf and such failure of issue as aforesaid, 
stand possessed of the stocks, funds, and securities,aift 
or upon which the monies to arise and be produced 
from the residue of tlie testatdr’s real and personal 
estate thereinbefore devised, under the trusts therein¬ 
before declared thereof, should be laitl out or in¬ 
vested, upon trust to pay the interest and dividends 
thereof, from time to time, during tlie life of Mrs. 
Duffieldi to such persons as she should in writing ap¬ 
point, and in default of appointment upon trust, to pay 
the said interest and dividends to herself for her se¬ 
parate use. The will then made similar provision for 
the children of Mrs. Diiffidd by any second husband. 
And in case of tlie decease of th^laintiff Mrs. Di0£ld, 
without leaving any issue of her body, who by virtue 
of the trusts of that his will should become entitled to 
the said stocks, funds, or securities, and t|;|e dividends, 
interest, and annual proceeds thereof, then the testa¬ 
tor gave, bequeathed, and disposed of the same stocks, 
funds, and securities, and the dividends^," interest, and 
annual proceeds tfaj^reof, in manner therein-mentioned; 

3 A ^ that 
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that is to say, he then gav-a certain sums to charitable 
puifioses; and as to, for, and concerning all the then 
residue of the said stocks, funds, and securities, and the 
interest, dividends, and annual• proceeds thereof,^he 
gave and bequeathed the same and every part thereof 
ui^ thq said X JuhacSf his executors, administrators, 
and assigns, for Ills'and their own use an^disnefit; and 
to be paid, assigned, transferred, and assured to him 
and them accordingly. And the testator further willed, 
that his trustees should bv and out of the rents, issues, 
and profits of the said freehold and copyhold estates 
by that his will first devised, and by and out of the part 
or share of and in the said stocks, f unds, and securities,' 
and the dividends and interest thereof, to which any child 
or children of the plaintifi’ Mrs. D?////>/r/, by the said 
Thomu<i IhrfjichU or by any after taken husband, should 
be presumjitively entitled, pay and apply for tlie main¬ 
tenance and education of any such child or children 
in the meantime, and until his, her, or tlieir share 
or portion, shares or portions, should bcjcome payable, 
such yearly sum and sums {>f money, as to the trus¬ 
tees should seem meet; and the testator empowered 
his trustees from time to time, wlicn necessary, to alter 
and vary the securities upon which the monies arising 
from the said residue of his real and jiersonal estate 
thereinbefore bcqueatliigd, should, under the trusts there¬ 
inbefore decl.'U’ed thereof, bo invested: and he also cm- 
powered tlie trustees for the time being of his will, during 
the nunority^of such child of Mrs. Duffiddy as by virtue 
of the limitations thereinbefore contained, should be 
presumptively entitled to the said freehold and copyhold 
estates first thereinbefore devised, to demise or lease all 
or any part of the said freehohl and copyhold estates, 

. > ^ for 
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for any term not exceeding * twenty-one years, in pos¬ 
session, and willi such clauses and restrictions as dic^ein 
nientioTicd; and the testator appointed the said J. Ehsoes 
and the defendant A* H. Chambers joint executors of 
that his will, and he thereby revoked all former and 
other wills by him at any time heretofore made; "and 
declared dvat |[p be his last will and testament. 

Some time after the making of his will the testator drew 
two cross lines with his peit over u part of his will, be¬ 
tween the * in }).7n. and the * in p. 712., and which con¬ 
tained the direction for the sale of his residuary free- 
iiold, leasehold, aiitl co[)yhold estates. The testator, after 
making his will, and before his codicil, purchased con¬ 
siderable eslatc.s in fee siinjde, consisting of the manor 
of li'ifhrrsfu’Id, with the j)i'rpelu:\J advowson of the rec¬ 
tory of IVUhcrsftekU and about 12S3 acres of freehold 
land, situate in the parishes of Wilhersfichl and Haverhill 
aforesaid, iti SnJJbUii and he was seised thereof at the 
times of making his codicil and of his death. He after¬ 
wards made an<l pnblistied a co<Iicil to his will, bearing 

tlate the .'kl of March T<S2], duly executed and attested, 

• 

to pass freehold estfites : the codicil was verbatim as fol¬ 
lows : “ Having soJiie short time back drawn my pen 
through the first fifteen lines of the sixth shcoi of my 
last will and testament, dated on or about tjie 1st day 
oi Marchf in the year of our Lord 1811, and being ap¬ 
prehensive that sucli rasure not being witnessetl might 
lead to litigation, I George Ekves do declare, l3y this my 
codicil to the said will, that the sole intenfioii of such 
rasure was and is to '-evoke that part only of the 
aforesaid will whereby I tiirect the sale of my freehold 
property, which sale I accordingly do hereby revoke; 
and X do hereby direct and appoint, that Uie son law- 

8 A 3 fully 


1825. 


DtlFFlELD 

ngainst 

Elwzs. 
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1825. ful|^ begotten of my daughter E. F, Duffleldt who 
^.shjdi ilr^t attain the age of twenty-one years, shall, 

Doffuid ” ^ * 

agamtt OH attaining such age, change his name for that of 

£i«W£S» ^ 

* ' Elwes i and I give and devise to the said son of my 

daughter afore^id,^on his attaining the age of twenty- 
one }’eail5, and clba^ng his name to Elwes, all my free¬ 
hold property, lands, tenements, and henldit^ents, to 
have and to hold to' him my said grandson, his heirs and 
assigns for ever. Also, I give and bequeath to my wife 
A. M. Elwes, for and during the term of her natural 
life, niy dwelling-house, situate and being on the terrace 
in HigJi~st)cet, in the parish of Mary-le-bone, and 1 

, give unto my said wife the contents of the said 

« ' 

house; and I do hereby nominate and appoint the Re¬ 
verend William HicH of Wliiitington rectory, in the 
county of Gloiicestershire, to be my executor, in the room 
of my late brother John Elwes, Esquire, deceased. And 
I do hereby ratify and confirm the afore-mentioned will 
and testament, dated as aforesaid, except as is before ex- 
cepted.” George Elwes, the testator, never after the 
making of his will made any settlement whatever of the 
manor o^Marcham, or of any other part of his property. 
On the 2d of September 1821 the testator George Elwes 
died, without revoking or altering his will, save as 
aforesaid, and without revoking or altering his codicil, 
leaving the defendant, A. M. Elwes, his widow, and 
the plaintiff, E. F. Di^ld, his daughter and only 
child, and heir at law, and heir according td the 
custom of the manors whereof his copyhold estates were 
holden, and also his sole next of kin. The plmn- 
tifi^ Mr. and Mrs. Dt^ld, at the testator’s death, 

41 

had and now; have living five children, namely, their 
eldest child ai^d only son, the defendant, G. T, W, tl, 

DuffieM, 
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now of tlie age of years, and four younger 1825. 
children, the in&nt defendants, C. Di^ld, 

A, Dttffieldf and S. E, Dt^eld. John EkoeS) one of the 
executors and frustees named in the wUl, died before the • 

testator; the other executoir and trustee therein named 

• I • 

survived him, being the defendant^^. JY. Chambers. , 

Upon Clearing of this cause befoVe the Vice-’ 
Chancellor, his Honoi* directed this case to be made 
for the opinion of the Juc^es of this court, upon tlie 
following questions. 

Firsts Whether the devise of the freehold part of the 
estate at Southwood Park, and of die iieehold fiirm and 
estate at Haverhill contained in the will is revoked bj^ 
the codicil ? 

Second, Did the manor of Mgrcham pass under die 
residuary devise contained in the testator’s will; and if 
it did, was such devise revoked by the codicil? 

Third, Did the manor of Marcham pass under the ■ 
codicil to the first son of the plaintiff E. F. Ewffield, 
who shall attain twent;;^-one years, and change his name 
to Elwes, or to whom does the same belong ? 

Fourth, Does the estate at Wither.^cld and Haverhill, 
purchased after the testator made his will, pass under 
the devise in the codicil to the first son of the plaintifi* 

JB. F. Duffidd, who shall attain twenty-one • years and 
change his name to Elwes, or does it go to the resi¬ 
duary devisee under the joint operation of the will 
and codicil, or does it descend to the testator’s heir at 
law? 

Fi^, To whom belong the surplus, rents, and pro¬ 
fits of the said copyhold estates at Southmod Park and 
of the said fr^hold estate at%ie same plac^ and of the 
said freehold farm and estate at Haverhill- (if the devise 
of such estates contained in the will was not revoked by 

3 A 4 tho 
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1825. the codicil), after providing for the maintenance of the 
devisee#fchereo?| until a first,aon of the said plaintifiT 
^ahut jg, jp, Di^eld shall attain twenty-one years, or in failure 
' of such son till a daughter shall attain fhat age, or be 

married with consent according to the will ? 

Sixth, To wh&m the intermediate rents and pro* 
fits of such of thifitestator’s freehold estSCes as are 

•p 

efiectually devised by his codicil tq> the son of the plain¬ 
tiff E. F. Dttfficldi who shall lirst attain twenty-one years 
and change his name to Elxices, until such events take 
place, belong? This case was argued at the sittings 
after last Easter term by 

Tindal for the plaintiffs. To the first question the 
court must say that the devise of the freehold part of 
the estate at S(nUJns)ood Park, and of the freehold farm 
and estate at HaverJiill, is not revoked by the codicil. 

If the words, “ all my freehold property, lands, tene¬ 
ments, and hereditaments,” in the codicil, had stood 
alone and unexplained, they woqld have been sufficient 
to revoke the former devise, because there would have 
been a new disposition of that property inconsistent with 
the old one. But they are restrained by other parts of 
tlie codicil, and the court will look to the whole of it in 
order to discover the real intent of the testator. Gene¬ 
ral words in a release have been controlled by the reci¬ 
tal, Thorpe v. Thorpe (a), and the samh rule of 
construction has been applied to the condition of a 
bond, Lord Arlington v. Berrickc (5), and to the Opera¬ 
tive part of a grant by deed poll, Oliver v. Eanid (c) ,• 
and if this has been so generally the case as to ^eds \ 

1 JCdfa 235* (6) 2 SosttiHiA* 1* 

(c) 1 Umr. SOO0J nni sec Lord Cholmondelf^ r, Ciinion, 9 iWSsr# 

fortiori, 
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fortiori, the sam^ prindple should be applied to wills. 
The intention of the testator is extremely clear ;«he had 
made a will, and having drawn a pen through part of it, 
he makes a coAicil, and therein states that where he had 
drawn a pen through the will he»meant to cancel it. 
That shews that he intended a^li^•^other parts to re¬ 
main uncanselled. He then proc^K to make a dispo¬ 
sition of his proper| 3 j| and certainly uses very compre¬ 
hensive words; but the fair •construction of them is, that 
they >yere intended to apply to that property only as to 
which the will had been cancelled. The last words of 
the codicil put this beyond doubt, for by them tlie tes- 
tutor ratifies and confirms the albrcnientioned will and 
testament, except as is before excepted. Now the devise 
of Souihivood and Haverhill is nQt before excepted, un¬ 
less by implication, and if the testator had intended not 
to confirm the devise of those estates, he would have 
said, ‘‘except in those respects in which a difi^ent 
disposition is hereby made.” \Bayleif J. SouiJvwood Park 
is stated to be part freehold and part copyhold, there is 
notiiing to she^v a revocation as to the copyhold,] 
That is a strong argument to shew that he did not in¬ 
tend to revoke tlie devise of any part of Southwood Parky 
as that would have the effect of dividing it. 

Then as to die second question: the manor of Mar- 
cham did not pass under the residuary devise. In 
dealing \dth a residuary clause as to personalty, the 
courts incline to put a large construction upon the words, 
in order that the testator may not die intesLte as to any 
part, but the rule as to realty is different^ for the heir 
at law% not to be disinherited, unless by express devise 
or necessary implication; add in this, as in all other 
cases, the intention of the testator is to , be looked to. 

Now 


1825. 

DornxiA 

affdmt 

Elwu. 
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^ Duffisli) 
aganut 
Elwxs. 


Now as a testator can only devise wha^real property he 
has at the, time of making his will, and not what he has 
at the time of his death, every dense of real property, 
4 though in form it may be residuary, is, in substance, 
specific, Hovse y. Lot'd DartumUk (a% Milne?' v. Slater (5), 
Lamb v. Bland. tlien the manor of Murehum 

was intended to pass under the residuacy*^lattse, it 
passed as a specific 'devise, and this absurdity follows ; 
the testator devises that manor to be sold, atidva 
certain portion is to be thereby raised in trust for the 
grandson, who by virtue of a settlement then intended 
to be made would be seized of an estate-tail in this very 
_.^me manor. [_Bai/lcy J. The settlement was to be 
made^ilmmediately, whereas the will would not operate 
until his death.] He speaks of the settlement as of a 
thing to be in operation at the same time as his will. 
Now an act done after the making of a will wJiich is 
inconsistent with it, has been held to operate as a revo¬ 
cation (d), a fortiori therefore, any thing in the will 
itself inconsistent with a particul^devise, must suffice to 
she^ that such a devise was not within the scope of the 

testator's intentions. Again, in the will the testator re- 

» 

fers to the settlement made on his wife before her mar¬ 
riage, and by which an annuity for her life was charged 
on the manor of Marcham, and he confirnxs that annuity; 
but the residuary clause directs that all the prop^y 
mentioned in it shall be sold. [Ba^if J. The estate 
might be sold subject to the annuity]. 

As to the third question: the manor of Mxmdtxm 
did not pass under the codicil, but belongs to the 

(o) 7 147. 8 Ves. SOS. 

(e) Sj'.4t 1^* ^ Saund, 278 k, 6 Cfntite, 118 . 


testator’s 
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titetator’s heir at law* This question involves Uvo 
Olivers; first)^wheliier thawords in the codicil, “all 

my freehold property, lands, tenements, imd here- 

* ^ 

ditaments,*’ Were intended to operate on any 'other 
property than that affected by |he« erasure in the 
will. Secondly, whether the codpcil is such a repuh- 
lication oTThe will as to make it speak from the time 
when the codicil was executed, so as to include the 
mttticl^'of Marcham in the residuary clause. The argu¬ 
ment on the fourth question will embrace these two 
points ; and the decision of that question will dispose of 
the third, unless distinction can be taken between 
lands purchased after the making of the will and be§>rAa^ 
the codicil, and lands which at the time of makij^lhe 
will the testator did not intend to- pass by it, but to in¬ 
clude them in a settlement; the idea of making which 
he afterwards abandoned before the making of the 
codicil. There does not appear to be any ground for 
such a distinction; the two questions, therefore, may 
be coupled together. *As to the fourth question then: 
the estates of WithersficM and Haverhill descended to 
the testator’s heir at law. It must be admitted on the 
authority of Goodtitle v. Meredith (a) and Hulme v. 
Heygateip) that the codicil would be sucli a repub- 
cadon of the will as to make after-purchased lands pass 
by the residuary clause. But in this case the re¬ 
siduary clause in the will was itself revoke^ so far as 
extend to the real estate by the drawing a line through 
the power of sale before the codicil was made* And 
where a codicil can be shewn to relate only to the 
repuhUcation of part of a will it will not pass after 

# 

(a) 2U.^S.5. (6).l JMfr.285. 

purchased 
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DirfTiBtA 

agaimt 

E&wzA 



724 


CASES IN HILARY TERM 

1825.- purchased estates, Strathmore v. Now the 

Doffiild principal,object of die testator was to explain by his 
t^ainu codicil the erasure that he had made in his will, and to 

Elwes. 

. provide for the disposition of that property as to which 
he had revoked the will; and in 77icllusson v. Wood- 

< t 

ford{b) Bnlkr 3'. says, that ‘‘slight circumstances are 
sufficient to qualify and restrain general wofSS:*' At all 
events, the meaninpf’of the testatoj; is very doubtful, and 
it is difficult for any person to decide whether thilt pro¬ 
perty passed by the will or the codicil; and the heir at 
law is entitled to the benefit of that doubt. 

« 

^As to the fifth question: tjie rents aiid profits[therein 
..jnentioned belong to the customary heir of tlie copyhold, 
and the heir at law of the freehold respectively. This 
depends on the nature ^of the devise of thetSW^Z/tcoodand 
Haverill estates to a son or daughter of Mrs. Di0ield. 
It is an executory devise, and until it vests the surplus 
rents go to the heir at law, unless they are disposed of 
by the residuail'iy clause. Boraston's case (c) will probably 
be cited contrii; but that was a devise to A. for eight y.ears, 
remainder to the testator’s excciitors until H. attained 
twenty-one, then to him in fee; but here there was no 
person in esse j^answering the designation in the will. 
The time at which, and the person in whom tlie estate 
would vest,‘were both uncertain. It is, therefore, a de¬ 
vise of a future interest in lands not to take effect at the 
testator’s death, but limited to arise and vest upon a 
future contiii^ncy; which is the definition commonly 
given of an executory devise, (d) Doe v. Afaorc(c), 

(6) 4 Ves. 325. 

(</) See FcamCf 381. 4th edit. 


(o) 2J3.4rP. 
(e) 3 Co, 19. 

(ff) 


Bron^dd 
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Bron^ld V. Cr(mder{a), Ncfwell lb) are all distin- 

' * 

gulshable, fop^^in none of them was there the double 
doubt which has been shewn to exist in the present case. 

It is manifest that th^ testator did not at the time of 
making his will think of any particular person as answer¬ 
ing the description in the will; for 4he,«terras which he 
uses are all negative, and not positive; yrhich proves 
clearly thaT^e contemplated the possibility of there 
being ^no person to* answer r the description given, 
AnR again, in the clause giving a leasing power to the 
^trustees, he speaks of the child presumptively entitled, 
which is ifot the language of a person meaning to give 
a vested interest. ' This cas#is hardly to be distinguish^ 
from Bullock v. Stones, [c) That was a devise of a real^ 
and personal estate to the first son of A. when hefshall 
attain twenty-one. A. had no son at the date of the 
will or the testator’s death: held, that as to the real 
estate it was a good executory devise. If the devise in 
question be an executory devise, the rents and profits in 
the mean time until it vests, belong to ti^e heir at law, 
Hopkins V. Hopkins (r/), Stanley v. Stanley (c), unless the 
residuary clause is sufficient to pass them. That they 
are not included in that clause is plain, for every thing 
there given is in trust to sell; now he could not have 
intended these surjilus rents to be sold. Neither do 
they pass by the codicil, tor such surplus rents and 
profits will not pass where there is an executory devise, 
unless by the w’ords rest and residue,” which are not 
found in the codicil, Gibson v. Lord Montfini. {/) The 

(o) 1 N. R. olS. (i) 1 M. S. 327. 

(c) 2 Ves. sen. 521. (d) 1 Ves. s^. 26S. 1 Atk. 5Sl- 

fe) l6rM,496, (f) 1 r«. sen. 491. 

inter- 


1825. 
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against 
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1825. 

agnnst 

Elwkb. 


intermediate rente mfmtiToned In die sixtli qneetioii go to 
the hdr at law, on the sarnie grounds as suipios r^te 
already discuss^. £iesides, the argument on the fe> 
a^uax^ danse in favor of the son of Mrs* Ik^^d doas 
not apply to these rente, for the devise to him is by the 
eodicil which h^d previously revoked that dauto* 


* % 

Dampier for G. W. H. DitffkM, onlyHwn of the 
{diantifis. The devise mentioned in the first question is 
revoked by the codicil. It appears to have been the 
general intention of the testator not to die intestate at^ 
to any part of his property; and th^ wofds d dte 
dbdicil are sufficiently comftreheii.siv^ to carry that in* 
^teption into effect He also had certain particular in- 
tentj^. the first of which was, that all his property should 
be divested out of the son of Mr. and Mrs, Jhi^ld if 
he neglected to take the name of El'wes. But if South- 
wood and HaveriU do not pass by the codicil, that intent 
may be defeated, for then the son will able to take 
and hold tl^e estates without taking the name of 

Secondly, the manor of Marcham did pass by the 
residuary clause of the will. The argument agdnst 
this, founded on the circumstance of its being charged 
with an annuity, is of no weight, for the vendee^ould 
take it subjecjt to that charge. Tbut devise, howjever, 
was revoked by the codicil, and by file same instrument 
the manqr of Marcham passed to the first son of 
E. F, Duffiel^ who shall attain the rage of twmity-one 
ypars and change his name to ElweSf which is tlm third 
r question proposed. The circumstances of the jtestator 
and his family hik varied much between the date df the 
and t)|i codicil. Ten years had elapa^ and he 
f * had 


* 
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hftd the settlement melitionect in the will. At 

tile 'diite of his dan^ter had no ehildren; at 

the date of the eodIcU she had «nve, one eon jUEid four 
daughters) and in the interval the testator had bought 
new estates. Under these circumstaiices the codicil was 
made, and it appears to have a tbr€^£c>||d operadod; it 
revokes the former residuary devis^ ^is|K}ses of all the , 
property not Included in the w31^ or afterwards pur¬ 
chased, and in all other respects confirms the will. 
codicil may be read thus: Whereas I have disposed 
«by my will of all but the manor of Mardkam to be sold, 
I,.now revoke ^at, and give all, without exception, to 
my grandsou.” Thp codicil contains no exceptiol^ 
and to say that the manor of Mnrcliam did not pa^Jb, 
in ef^t, to say that the codicil without ,jan e^i^Cfl^on 
had no greater effect than the will with an exception* 

It was excepted out of the will for the purpose of being 
settled; that intention was abandoned before the date of 
the codicil; the reason for the exception was, therefor^ 
at an end. An arguinent has been dfawn from ti» 
words of the codicil as to the intention of the testator; 
now he does not state that the sole intent of the codidl 
was to revoke the residuaiy clause, but that the sole in¬ 
tent of the rasure was to do that, and then he proceeds 
to makft a pew disposition of his property. 

Fourthly, the estates at Withersfield anAii%i’er^i7/,pur- 
diased after the testator made hLs will, pass under the de¬ 
vise in the codicil. ..'All the circumstances w^^ich tend to 
shew an intent to«^liss, by the codicil, landg excepted out 
the will, shew also sin intent to pass aftor-purdiased 
prc^pcfly. The devise in the residuary clause of the 
will is for sale only, the codicil revokes the power of 
sale, which is the same in effect as revokiig the devk;^ 

* 


lets. 
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Durniu} 

agabui 

Elwzs. 


1BH5* ^j|*he residuary ciau^^^y, therefor^ - be read as if up 

i^en^a of freebplds, were ihiide in iU, and if'so Hhe 

;C^u«pot make by republicatidni |>ass the after- 
* > , - ■ ' 

<purcnased fieefaolds. But th^e estates pass by the 

* codicil itsell^ |herl^re no words to describe a particular 
part of the testator*s lands, no words of reference, 
nothing to restrain or qualify the meaning of the general 
expression, “ all ray freehold property, lands, tenements, 
ai^ hereditaments.” The case of Lord Strathmore v. 
Bomscs certainly resembles this, except as to one point, 
and upon that point the j^ecision proceeded.. There 
the codicil contained words of refereiice%hich explained 
me "testator’s meaning. The case ^as 'thus: testator 
^ devised' all his freehold and copyhold manors, mes¬ 
suages,,^ ten|pcnts, and hereditaments whatsoever in 
, trust; he afterwards ’purchascil other lands, and then 
made a^codicU reciting that he had devised pll his free¬ 
hold and copyhold manors, &c. in the will); he then 
revoked the devise in trust, as far as eegeerned some of 
the trustees, and proceeded: 1 do* hereby give and 

devise my said lands, &c. and do hereW make and 
declare this codicil to be part of my last will.” And it 
was held diat the after-purchased lands did.^not pass. 

The fifth question relates to die intermediate profits 
of the South'voood and Haverhill proj^ty. '!|'he sixth to 
the same prints of the after-purchased lands; and as 
this question is the more sisUpl^, it i^y be convenient to 
take it fir^. A]| the cases from Barastorist cose down 
to Warter \.jHutchinson{a) sheV* tl^ wcjrds ^c^ngly 
of condition precedent, may be,'hy of thp testator, 

;,words of condition subsequ^t, such as may the 


(a) I B.4[C. 721. 


pos- 
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possession, but not the iAteiQS^ .7^^ v» 

Brott^^d V. Crotct&r, JMT^e.* ‘It ^ 

for the plaintiff llitit in thi^ codicfitthem is’^^^^mjlini 
designata, but (bit i..l«>t n«»SOT,»Xte-r, 

Driver v. JPnmkfl>)i where those W^toujjcira vesMsd||p^ 
terest under similar words were not the dealllt of 

the testator; and in the latter case Dm^enJ* s&fs, *^t 
has always b^n an object witli courts oflaw and eqwly 


to vest interests as so’on as tl^e words of tlie instrumebts 
will admit of it. The words Ji om and immediately qfler 
point out the time when tbf pftrty shall come^into po^ 
session, and whether the devise be immediate or ii^ it^ 
mainder makdl no real distinction.” As to the n^^tiye*' 
words in codicil, they v ere equally strong in i5y4.^ 
Underd(mn{€\ but did nut prevent thct^staljb nrom 
vesting. The cose of ^uHotk vH Stones, cited for th^ 
piainti£&, i| rather nh authority in favoivof thsir son, 
for there, ^ soon us as'^andson w^s born, he took the 
rents and ^I’O^ fioni th«^heir ayt law. Sfcthky ^ 
Stanley provas,, i£hat the suspension of the conveyance 
is of no consequence, and that the particular mention 
of the time of possession shews the interest to be vesfhd 





DdfviWbo 

agaitifi 


before* It must be admitted that if there were no 
grandson the rents and profits would belong to the heir 
at lawyt Hojp^ins v. Mopkim. If the eldest grandsoif 
does t^Ot take a ^estra interest, this inconvUllence ij^ight 
follow. If )l<|i wereijl^ mlhr^and have issue, and die 
before tw^^One^ hilf issue would take,•but tlie 
second grandsOpSt^lllfl^he property would «thereby go 
away from |hi test^zk^jilir; |^hich event actually hap¬ 
pened in Denn v,lSagshaw^ 


(a) 3 M, ( 4 ) s ii^^. 0 $ 

(0 393. («Q m 

Mm tit . i e » ^ ' 
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162£. T%e fifth questi^ ^ ih^ 9 fuiie, ftiv h » noc 

DuwnsLB ofi a s^ad gnmftsoii Sof tba 

\ fiis|» :*^e event bjr estate il to be letemined 

dalM^ aftbrai tb^ tdause by whi^ it is to be vf^ted* K 
, estate is«4jbes^ out of one and S^en to tbe bth^y 

eacbtakes during his interest and title, Cd. JJt 1K& »»4. 

Tne b^res ^tus is in the place of tbe hseres iiatus. 

'r * 

^ "Paiteson for the infant daughters of the plaintiff. 
These partly are not interested in the /irst question, 

. tor they can only claim imd^ the residuary clause. Tlie 
eeoond question must be decided in the affirmative, 
.^r^emi^or of Marcham did pass Under that clause, 

. alf^i^h it was afterwards revoked by the codicil. 
Ira|ipears Upat the testator intended to make a settle* 
ipent. of Marcham; but it appears also, that be did 
not wlsb^ to intestate as 13I> %ny part of his pro- 
poty; and, flierefore, it is ^prohii^e that be i^eant the 
' ^idiiary clause ta operate i^)on Ma^am, unless he 
' should make the proposed settlement.'" There is not 
th^, in supposing Marchafii (6 be included, aby suOh ab- 
suSdity as was contended on behalf of iJie plaintifts. 
The testator not having made the seltleKient,^and’ wish¬ 
ing to'revoke the trust for pale, in his^cslduary danse, 
probably meimt the property devi^ by the codicil, to 
^ the eldest ^sdl^f bis daughter, td be ab equivalent for 
tbe 50,OOOilL 8 p<cr cents<%i^tica|||, in 4 ile residuaty 
clause rf.nd thll^vidiV of the'^qu^on onglinns the ar¬ 
gument, that the codicil was ii#eb|^ |p peas that pro¬ 
perty alon% as to which^a £^fr ^visd$hfMl>been re- * 
Yoked. T'his furnishes aii^nswer^tu the 3d tpiestion, 
that the manor of MarcMmt did pass by the codicil. 
Tbe 4th ^esdon mast r^ive » diilferent answer; for 
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as the codidl confinns the .will with the exception of 
those psrts to which the jrevocation SupHed, the after 
purchased estates now pass by the will; the revqoitioa 
*could not apply to theip» for at the time qf the revoca¬ 
tion the will hatj da operation bs toftios^iestaies, Gooif- 
title V. Meredith, (a) 

The 5th and 6th questions are igiqre jmpoxiEUit l&r 
the daughters. It has already been fully argued, that 
the devise to the grftndson is executory, and if so, thb 
surplus and intermediate rents either go to the heir at 
law or pass by tlie icsiduaiy clause. The words of that 
clause are clearly sufficient to embrace those r^ts, Jov 
the testator iwliides every thing over whiclilt he* had a 
disposing {lower. Now it cannot be denied, that |jejhad<« 
{lower to dispose of tliese rents, and if tl;ie wordl. are 
sufficient to pass the prqpcity, it h for the heir at law to 
shew tliat the testator did nof intend it to Little 

can be added to the algument as to the executory devise, 
but it is to be |d7served, thffit m ^ery case where the 
devise has been held to give a vested interest, tlie party 
m whom it vested was either namej^ or pointed out» 
and where pcftnted out, it will be found that he an¬ 
swered the whole description given in 4;bc wiiL Here 
the person was t{ot named, nor can the son of the plain- 
tiils answer the wh^o* description, until he attains the 
age of twenty-one ^ears, and takes the nUnS of Elwes, 
The circumstance* |if thefe %eing a grandson living at 
the date eji th* codicil is gainst him, Tqr if the testator 
had contemplal^ tiim hi particular as the object of his 

bounty^ Ik> ddubt^e iroi^Pd have nltned him. 

^ * 

' Cur, ado. wit. 


7»1 


ms. 


Dvmsta 

Eswaa* 


t(o) 2 ftf. ^ S, 5* 

8 B 
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msf 


UvrnttD 

agutoH 

llLwSSk 


The Judges afterwards ^nt the following certificate; 

This case''hes been argued before us by Counsel# 

We have considered it, and are of opinion, 

ist That the devise of the freehold part of the estate* 
f 

at SoutJiwooiI J^frU i mid bf the freehold farm and estate 

at Haw T ft lilt oontpined in the will, is not revoked by 
1 

the codicil. 

. 2 d. That the manoi df Mau/tam did pass under the 
fesiduaiy de\ise contained in the^testatoi’s will, and that 
shell dcM'je was ie\ok(d the codicil. 

Sd. Tha^tht miiioi of Mai (hum did })as<$ undei the 
codicil to the firbt son ol the plaintifl, Emily Et antes 
Di0util, who shall attain tivent}-(uic 3 cars, and change 
hi« naine to Eh ( 

4fti. That the estate ol Jl lih^isfidd and Ilax'eihUt 
put chased .iftei tlx telitatoi made his will, passed, undei 
the detisO in the coduii, to the first son of the plaintiff, 
Emily Itunie'i Duffuld) who sllbali attain twenty-one 
3 ears, and change ]||s name to I,his. 

5fb. That the surplus rents and profits of tlic said 
copyhold estates* at Soutlnood Pail, and of the said 
freehold estate at the same ^ilace; .md ^ the said fiec- 
hold iartu^and estate at Ilaxtthillt aftei providing fur 
the maintenance oi the devisee thcieuf, ^belong to A, IL 
Vhambeih, the suivivnig tiustce under the will of the 
testatoi, uht!| a fiist son oi the said {ilalntifU^ E, JP« Ei^ 
afield, shall attain twenty-oiffe yeais; qr in failure of such 
son, till *1 daughter shall attalh that a^e, or be married 
with consent, according to the will. ^ 

6 tli. That the iulermediate greats and {Profits of sucdi 
of the testator's fieehold estates as^^are efi^tualiy de¬ 
vised by his codicil to the sou of the pl^mtiff, E, F. 
fr/d, who ^all first attain twenty*one years, and change 
« his 
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his name to EVmSi until such events take place, belong 

to A, jFf. ChamberSi the surviving trustee under the will 

of tlie testator. • 

» 

J. Bayley.'* 

G* HoEROYp. 

J. LlTTLEI]tSiUt. 

» 


1825. 

Durrtitn 


Price against Varvey. 


Thurtda^, 
F^iruary 10th. 


RGLE had been obtained, calling upon thfe plain- 
tiiF to shew cause why it should not be referred to 
the Master, to take an account of the rents and profits 
received by the plaintiff out of an estate of the defendant 
in his possession under an elegif, and why the plaintiff 
should not give up possession to the defeddant, if it 
should be fdund that all the monies due to him had 
been received. It appeared that t||e original judgment 


The Couitre. 
ferred it to the 
matter to taka 
account of ^ 
Die rents anc^ 
piofits of an 
estate received 
by the plaintiff, 
who was in 
posoession by 
TUtue of ail 
c|egit. and or> 
dtred that tbe 
plaintifi should 


obtained by the plaintiff was for 4S/. 105. He then ^onifit^ap^' 
issued an tlegit, and brought ejectments to get pos- Sirinoni^dul 
session of the lands. The defendant’s affidavit sheared 

received. 

that much more than 43/. lO.s, had been received. The 


plaintiff swore Uiat the receipts were not sufficient to 
satisfy the original Judgment, and the costs of the elegit 
and ejectments. 


' Brodrick sheyed cause. Hitherto tJie mode of get¬ 
ting back possessicMh of lands taken under an elegit, has 
been by ejectment, liy vcire facias ad computandum, or 
by application to’ ft court jpf equity. And the latter is 
the most reasonable, tor .at law an account of the value 
at which the land is estimated by the sheriff only ctui be 

3 B 3 taken, 
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Pkttiit 

mahut 


Saiurtlay, 
February IStli. 

In tort, a patty 
saing out baiU 
able process 
jointly against 
scverd, may 
declare scpa- 
ratrdy against 
one at them. 


takeh, wh^eag in equity it is the fiCetuftt prdOdeds, 
and there interest is allowed lipoii the debts v. 

Watson (d)) JEarl of Bath v, Earl'of Bra^rd.{b) 

Per CtHam, The plaintiff’s possession is by virtue of 
an eSfecutlbn issuing out of this Court, and the proposed 
reference is only to^'take ^ account of the monies re> 
a^ved under that execution. No doubt the master will 
alkm every thing that is reasonable^ and if any difficulties 
occur in taking the account he will present them to the 
Court. 

Rule absolnte. 

(a) Sjitk.Sn. (i) 2 Kci. sen. 589. 


Wilson against Edwards. 

RULE havlng%een obtained, calling on the pllun- 
tiff to shew cause why the declaration should not 
be set aside for irregularity witli costs, on the ground 
tha£ the plaintiff sued out bailable process jointly against 
the defendant and one Thompsmf but had declared 
separately against the defendant alone. 

V 

/ 

Compn shewed cause on an affidavit stating that the 
bailable process had been sued out agmnst the defendant 
and Thompson under a Judge’s order, the cause df adtion 
being a violent assault and l!)u^/c73^^ix)mmltted< dut 
two; and be contended, that the rnte^as to johnngali 
the defendants in the dedar^^tion against whom beihible 
process has issued, applied only to casm^bf mid 

not to cases of tort. 


D, P. Jouci 
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' JX.F» Jones m vn^j^rt o$ 1^ rult^ imisttid thal Cfaf I4^S<6. 
rale was not confined to (ieseB of Goatraot» but that in 
all cases of bailable process the decbratioii lihisy Rs to 
die joinder of {norties, agree with the affidavit to hold to 
bail, and, with the process. Lewin v, (a)^ v. 

Ashley* (d) 


P&r Curiam, It does not appea^ to have been ever 
decidei^ that the rutelln question is applicable to actunis 
of tort) and on principle we think tliat itis not. Xiie 
present rule must therefore be discharged. 

T 

Rule discharged, (c) 


(a) 4 £tut, 589. (6} 1 JJ. P. 49, 

(c) See Spencer v. ScoU, I B, ^ P, 19, Chajiinan v. Eland, 2 St. 
Thompson v. Cotter, I M.^S. 55, Jonge % Murray, 1 Marsh, S74. 


Cave against Masey. Saturday, 

• > F^mutry 19th. 


A RULE nisi for quashing the writ of error, of for 'Where a de. 

, , ‘ 1 ^ t fendant obtain- 

leave to take out execution, notwithstanding the ed time to plead 

writ of error, had been obtained on an affidavit stating giving 

that the defendant had, in Michaelmas term, obtained time 

to plead on the terms of giving judgment of that term. 

Court 

quashed the 

Ik F, Jones shewed cause. The affidavit in support writ. 

^ the nde does iot contain sufficient grounds for the 
motioh. The Court do not act Upon conjectures sii td 


writ of error being bi^ugfat for delay, but refuse to 
interfere imicp there be a distinct admission by the 


party» that the writ of error is for delay. As to the 

3 B 4 ^ drcum- 



1S6 CASES ID TEKIif 


182 & 



circumstance of the defendant having obtained time to 
plead in Michaelmas terms th® terms of giving judg- 
menf of ?tWt term; it is true, tlmt a writ of error, if 
brought at that time, would have , been returnable in 
Michaelmas term, yet the Court has never quashed a 
. writ of error merely on the ground of such a calculation 
of time. The. plaintiff should have objected to the de- 
fendant’s being allowed time to plead, unless under the 
express stipulation that nq writ of error should be 
brought. 


' J. Williams, contii, was stopped by the Court. 

* ■' * 

Curiam. This appears to us to be a case for 
quashing tlie writ of error. The defendant obtained 
time to plead in Michaelmas terra, on the terms of 
giving judgment of that term, which must mean an 
available judgment. If a writ of error had been brought, 
then the writ of error would have been returnable last 
term. „ By this breach of engagement, unless we quashed 
the writ of error, the defendant would gaima term. 

Rule absolute. 


somrda^. Plunkett against Buchanan. 

J’eftiittwylSth. 

Wh»e aparty, T\ F. JONFS (with whom was Bompas) shewed cause 

sacking to rc- ^ ^ . 

verse an ouu \ against a rule for reversing an outlawiy(: on pay- 
IjpS-went of costs, and on the defendant’s putting hi and 
airomey,*it perfecting bail, in the alternative of satis^ng the judg- 
merit or rendering the defendant; and 1^, todk a preli- 
« .'mjjmiy objection, that it did not appear on the affidavits 

iWnce of the ' in 

outlaw. *• 
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in suppcETt of the role th&idie application made at 1825. 
the instance and by the authority of tlie outlaw. Before 
the statute 8. s» S. the party outlawed must 

have appeared in permn, and though by that smtute he 
may appear ^ attorney, yet at least it must be Idistiuctly 
shewn by affidavit that the attorne/ is^Muly luthOti'sed 
by him to^make the application. Hb was*then stopped 
by the Court. 

jF. Pottodc and Tindal, in support of the rule, con¬ 
tended that it was not necessary that any such authority 
should appear on affidavit. They received their in-*’ 
struc^ons from an attorney, who must be taken to have 
made the application with the privity and in obedibhce * 
to the directions of the outlaw. 

The Court, however, were clearly of opinion, that 
where the party did not appear in person, it should bb 
expressly stated in the affidavits that the attorney was 
authorised by him to make the application on his|»ehal£ 

^ Rule discharged. 
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Laidli^k against E&liott. (a) 


In case agaUist f^ASE a^nsusn" attorney for nefflicence. The de¬ 
an attomeffor V-x ^ ^ ^ ® 

negligence, it claration stated^at in Hilary term 3 & 4 G. 4. plains 

the^a^t^Yn ^ recovered a judgment in K. B. against one HeM for 

St^nifinS 272f.; that whilst that suit^was depending, to wit, in 

anmrt ^ who ® persons became bail folr Hall ,* that 

S^a^ofMs r^very of the said judgment, viz., on the 12th 

baU on the day *of April 1823, HoU rendered in discharge^ of his bail, 

preceding the ^ ♦ 

essoigndayof and WAS thereupon Committed to the custody of the 

£.2*., but no. 

ticeofthenir. Mdtshal at the suit of the said plaintidj and there 
^ve^u^ two continued until superseded as hereinafter mentioned; 

notb#^^ that the plamtifF employed the now defendant as his 
ht CTw ^ o^ in tliat suit; and the said Hall being so sur- 

^ Ti ir T ^nnd comolitt^sd as aforesaidi he, the said HaU, 

dischaii^ out by the rule and practice of the Court of K. B. ought 

of cuatody by . . . « 

a Judge of to H^o been charged in execution at the suit of the 

t^ the present j^ndHT, in order to prevent his being fUscharged out of 

B«t the' said custx>dy without first paying off or making 

jr.°^ satisfaction to the plmntiff for the said damages, costs, 

perly super, charges, of all which promises defendant had 

seded, inas- ^ 

much as the 

terms allowed by the rule of court, If. T* 26 G. S", for chaiging a prisoner in execution, 
ai4'to be calculated horn the time of giving nodee of the surrender, which in this ease was 
not done until afUr the Wal commencement of E. T. : Held, secondly, that even if JSt, 
had been properiy supersraed, sdll tlie present defendant would not have been liab^ to an 
actum for negligenoey4be meting of the rule of court being drscure. 


(a) In pursuance of the king's ^warrant, issued ten days bOfble,iiM end 
of Hilary term, three of the Jiidges of this court sat, as oh fortner pcoa. 
dons, 6n die 14di of FebruatyS^i. the following days untS Salviriaif 
19th of F^mtary inclusive ^and on Afortt/ay the Ijhh rSAj^ KoS. tba 
following days until Saturday the ISib incltUtve. Uiit peHod ^is 

sitf the following cates were aigued. 


>5 


notice, 
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* A ' "t 

notice, yet defendant wboHy ‘neglected to charge HaU 
in execution as aforesaid, by means whereof be was, on 
the 16th of Ma;^f in the fourth year of the rei^ afore* 
said, discharged ont of 4he custody of the mortal, the 

« im 

damages and costs aforesaid being whoUy unpaid, 
wherdi^ the plaintiff bath been prevint^ from obtahi- 
ing those t^mages and coste. Plea,’hot guilty. At the 
trial befere Bayl^ J. at the last i^mmer assizes for 
Nortkumberlandf it appeared ihat the plaintiff recovered a 
judgment agmnst HaU, and that the latter surrendered 
in discharge of his bail, as alleged in the declaration. 
That surrender was on Saturday the 12th of April, the* 
essoi^ day of Easter*i&cm was the 13tb, and notice of 
the rarrender was not given until the 14th of the some 
month. In Trinity term 4 G. 4., Hall applied to one of 
the Judges of this court to be discharged out of custody, 
on the ground that, according to the rule of court of 
Hilary term 26 G. 6. {a) he ough^ toHiave been charged- 
in execution befere the end of Easte/’ term.(^) The 
ddbidant’s agent attended and oj^cMted the appli^tion, 
but an order wi^ made for HalPs discharge, and the 
Court refused to grant a new ca. sa. wbidb the defend^* 
ant applied for on the ground that HaU had been im- 
propeily discharged. Soon after HaU was discharged, 
the defendant wrote to the plaintiff, saying that it never 


1825 . 

0igain0 

Eitucnr. 


(a) Thftt nils, as &r as it relates to Uiis matter, is as follows i ** In 
case a surrender in discharge of boil after trial had or judfment 
obtained, unless the plaintiff shall dmse the drfendant to be charged in 
cxeputiiM ui&hixi' two terms next ufter such surrender, *8nd due n<^ee 
thereof, of iriiich two terms the term wherein such surrender shall be 
made ritaV be taken to be one, in case iio'''|nrit of error shall be dejMmding 
or injuneikn dbtiuiMd for stay of proceeding, the prisoner shall he dis¬ 
charged out.of custllb ^ supejiiecdeas.** ^ 

(1^) See Neil v. Lovelace, 8 Taunt* 574. ^ ^ 


was 
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1625 . 

ItAOllE 

agoinft 

Euuott. 
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f 

was his initention to char^ in execution, because 
he feared he would take the benefit of the insolvent act. 
Some e^dence was given to shew that HaWs friends 
would haye paid a part of the debt in order to procure 
his liberation, if he had been detained in custody. Upon 
this evidence Itf^^wds urged for the defendant that the 
discharge of^jFfoZ/^was not ^warranted bj^ the rule of 
court, 26 G. 3., or^t all events that tlic J>ractice was so 
doubtful tf»at the defendantTs mistake respecting it was 
not such negligence as gave his client a right of action, 
Theiearned Judge reserved these points, and die plain- 
tiff having gained a verdict, Brou^hanif in Michaelmas 
term, obtained a rule nisi to enter u nonsuit, and now 

Mierson (with whom was Sfiarlctl) shewed cause. The 
defendant ought to have charged HaU in execution before 
the end of Easter tgrm. That was d^ided by Best J. 
W chambers; and that,j^ecision was confirmed by the re- 
{ussl of this Court (p grant a new ca. sa. J, 

The gfideof ^urt i#obscure, andr{)i^haps the’^calculation 
should ^e made from the giving of the notice.] The 
words “ due wotice” are omitted in the second branch 
of the^ rule, and therefore, although notice of the sur¬ 
render ftiust be given, yet tbe'Tuhe within which the 

^prisoner is to be charged in^, execution is to be computed 

* -*'■** *■ . 

from the surrendei^ and nbt^ from the giving of the 
notice. Then, spcdndly„, it is true . that in Pitt v. 
Yaldm {a] the Couft held t^t a mistake as to ft nice 
nojpt of pra*Ctice was not .s^pUcifnt to give a right of 
^^tion 4pgainst an attorn|^; but* in order to bring him¬ 
self Within that case, the defendant should hftve shewn 

m 

(») 4 Surr, SOjK). 

that 
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that his conduct was fc^nd^*on a mistake as to the 
practice. Here it did not appear th^t the defendant 
was misled by the obscurity of the rule of coust, for in 
his letter to the plaintiff he declared^that he never in¬ 
tended to charge Hall in execution; which r^es this 
Case resemble that of Russell v. Palrier.^a) 


agaitM 


Wightman tontr^. The defendant put the right con¬ 
struction upon the iTite of court. lliat requ^es tliat a 
defendant Having surrendered, and given due notice 
thereo:^ shall be superseded unless be is charged in 
execution within two terras after tlfe surrender. That 
must mean a surrender whereof notice has been given» 
Rex V. Shaiff' of Lmdo7i, At all events, the mean¬ 
ing, of tlie rule is very %oilbtful, and it appearacl in 
evidence that tlie defendant was iliisied by it, and he did 
all in his power to detain Hall^ for he opposed h^ dis¬ 
charge in the i^rst instance, and %fterwaisds applied t(^ 
the Court for a fresh ca. sa. Thilt is a sufficient answer 
to the action, Baikie^v. Chau4lessjc'^ Yal^.{d) 


Bayley J. 


f: 


am of opinion that il i^suit'mus|be 
entered in this case. was an faction a^nst an a^ 

j(si ^ ^ 

torney for n^ligencj^ :,i|i not charging a ^efej|tmnt^^ia 
execution in due time, hereby the plaidtiff lyil^ed thkt 
he lost the frtiits sof his judgment. At tne trials two 
points were maim for the defendant; first, that the pri- 
sonet in.the foi^iner action was improperly supersede; 
secondly, tl^at even if the^upersedeas was, proper, still 
the defendant was not ^tiuty Of such negligence as 
titled the jplaintiff to maintain$his,action. Nowf|it was 


(a) 2 m/3. 325. " 

(c) 3 Campb. 17. * 


(ft) 1 Price, 388. 
(d) %Burr. 206a 


decided 
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1925 . 

LAinutK 

Euionv 


decided in the case of 'Pitt ^ Yalden, whidi case oc¬ 
curred* after the decision of Bussell v. Palmer^ that a mere 
mistake will not give a right of action against an attorney, 
but it must^ sl^ewn that therC^^has beoi in his conduct 
crassa if^gligentia, or lata lulpa. Upon the authority 
of that case, Lshqidd have thought that the negligence 
in'^ this case was not sufficient to constitute the found- 
ation of an action, even supposing the ^persedeas to 
, have beem proper. But upon tbai.*poini^ Y think that a 
mature consideration of the rule of court is sufficient to 
shew that the prisoner was not supersedeable. It ap¬ 
peared in evidenc^ that' HuUf the defendant in the 
or^^al action, was rendered on ^Saturday the 12th of 
April; the next day was the?essoign day of Easter Serm, 
and notice of the render wa^given on the 14th. The 
render, then, was of i^ilary vacation, but notice of it 
was not given until after the legal commencement of 
Easter term and tlfe question is,' whether Hilary terni 
Is to be reckoned as ?'oiie' of the two wMiin which the 
present defep^ant bqund to, charge Hall in exe¬ 
cution.^ I sin of cpinion that if was not, but that 
Ea^er firm the nfst, so^hat the prisoner might 
have been Ihargi^ itf execut^ &t any time before the 
o^Jl^ri^ty term. In fibe fej^^raddh of the rule, 
,^c s^notSce’?!* is certainl/,ipg^tted; but as in the 
foynier part of it that word is coupled with “ surreuder,’* 
1 think that the» sunender af^rwardl^poken of must 
mean** “ notified surrender.” Unles^ therefore, the 
interval betyfeen flieg essoigif%ay and the f^ll term is to 
be^considered as part of '^e preceding vacatimi, the 
p^iscMt^lr was di5cha|^el$nrlthin two terms, after notice 
was givOT his surr^der. T|at it cii^Ot be so con- 
sij^cred is plain from fhe course of practite. which for- 

V 

: , • nieriy 
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merly prevRil^; foj^ unt^ compaiRtively moderni 
one of the Jn4ges always went down to court on the 
essoigh day, for the purpose of opeding the term and 
hearing the essoigns; th|kt day is therefe»re a part of the 

_i' ” ‘fi’ 

term. That being so, I am'^of opinion tharthe^risoner 
was not supersedeable at tlte end of Baxter term; the 
present defendant, therefore, was not guilty of ne^i-- 
g^e in ilot* having chained him in execution be^e 
that time, and conse(|pently this action cannot be main¬ 
tained. 


14^ 

W5, 


{i4ID(MEB 


f* 


Hoeroyd J. 1 agree in thinking that HaU was not 
supersedeable. The surrender meant, in the rule of 
court referred to, is a^notjfied surrender, and the cal¬ 
culation of the imprisoumeiit is to be made from that 
time. I also tliink that tile essQign day is to be con¬ 
sidered as a part of the teran. It appears that a bill 
filed against tha^warden of thof Ftkttm vacation, is filed 
as of the.preceding term, ^11 filed on the essoigir 

day, or between^ that and the fiitf term, is filed a$ of 
that, and not pf the preceding ti^p. ^Asbto t las other 
principle, I am"^ of opimcd^ tlis# ihei;| n^t be^crassa 
negUgentia make^^^^ attorn^ liable to an aC^op 
accordmg to^fhe 

was decided after much 

(. ' 



Littledale I "think that it wlis hot necessary to ^ 
charge HcUl, the defendant in thei^gifial suit, ip exe¬ 
cution "until the end of TMnity term. The time within 
which a defendant is^'^a he'^^o charged does not begin 
to run until notice of his^ si^^i^er has beei ^ven. 
Then notice having been untiljibhel4th of 

A'pi'ili the day tte ^ssoagn day of JSnsifrr^term, I 
‘ ' - think 
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1825 . think that Hdtl was not effectually surrfude^ed until 

, « ,« I •* , » .* ' . /.ft 

Easter terui. Ordinal ^wr^ ^ lifted 

days of fiasitf wfich i^ the essojgu day. ,That shews 
£«uonw ^ Eormevly die day of 

tefni the cssoign dayjj^^ie sec<jnd day,was the day 
of exceptions, ^on^ the thi^ the sheriff returned his 
yrits into court; and on^the fourth, all things being pre¬ 
pared for busines, the full court sat, ^w^er.|?e it hea^!^'* 
ally been consider^ as t^e first da^f.cjf^fei'tn. Rut ev<^ if 
the rule in question were to be ^^etcntly ooiystn|ed, I 
quit^ agree that**the defepdan|;^was not guilty of that 
cras^^a negligcntia which i| neeesjka^ to give a right of 
action. A nonsuit must theijefore be entered. 

,, ,, Rule absolute. 


PoucHER against Noeiuan. 


A certificated 
conveyancer « 
may maintain 
an action to 
recover s com¬ 
pensation for 
business done. 


j^SSUMPSIT on a promissory not<^ and formwork 
and labour. i^|ea, noi^assumpsit, ^and notice of 
set oft. At the trial before AUxandfit C. B., at the 
Summer assi/es for the county <^f^Cambndg€f 1824, the 
plaintiff jprjived the defendant’s hand-writing to thepro- 
missojw note, and also business none by the plaintiff as 

lift 

a conveyancer for tlm defendant. It^ appeared th^ the 

plaintiif was not all attorney or a barrister, but^ hod 

taken out the cCrtifiAte required by stat. 44 G. S. c. 98. 
** ^ . 
s. 14. It was howevey objected that he could not recover 

amount of his bill for business done as a conveyancer. 

4^ * 

The defendant gave c^^ence of a set off.^ 

d. R« told the jury ^lat he was of ^at the 

plaint® was not entitled to recover iny t^ng in respect 

of 
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of his demand ^urbusinesAdoiie, and he left it to the jjury (9 
find for the plaintiff or defendant Recording as they thought 
upon the evidence tiiat tho anfiount of the set off proved, 
did or did not exceed (he plaindfTs demand upon the 
promissory note. The jiii'y found for the defendant. 

A rule nisi for a new trial was obtained m last Michael- 

% 

mas term, on the ground that the plaintiff, was entitled 
to recover the*amount of his bill for conveyancing, and 
also on the ground tli8t the yprdict was against evidence. 
The Lord C. B. reported to the court that he was of 
opinion that the verdict was t^ainst the evidence, -and 
now Storks was heard against the rule, and Dover 
contr^ The former cited Jenkins v. Slade, sittings 
after Easter term 1824, in which Best C. J. ruled Uit 
nisi prius that a certificated conveyancer could* not 
maintain an action for his fees. * 

Per Curiam, There must be a new trial in this (»se. 
One part of the plaintifTs claim, viz. that for business 
done was wholly withdrawn from the consideration of 
the jury, because the Lord C. B. was of opinion that 
the plaintiff could not maintain any action to recover 
that sum. The general rule is, that any man who 
bestows his labour for another, has a right of action to 
recover a compensation hr that labour. There are two 
exc^itimis to that rule, viz. physicians and'barristers. 
The law supposes them to act with a vjew to an 
honorary reward. In the other degrees of those pro- 
fessiems parties may recover for their services. An 
attorney may recover for conveyancing. So a surgeon 
may recover for attendance. Then if that be so, there 
is nothing to take a conveyancer, who is not a barrister, 
out of the general rule of law by which a man whp 
Voi. III. S C bestdws 
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1825. bestows his labour for the'benefit of another has a right 
_ of action for a reasonable compensation for his labour. 

j^ainst The rule for a new ti‘ial must therefore be made absolute. 

NoaMAM. 

« Rule absolute. 


Ewer and Aij,oiher, Assignees of Kay ami 
Another, agauist Aaij«nosE**and John Baker. 


Assumpsit for A *SSUMPS1T for money had and received, and on 

money had and XX \ 

received. Pica, > an account stated. Jo)in Haki'f suffered judgment 
that tlie pro¬ 
mises in the dc- by default, and afterwards died, and In.s death was sug- 

rlaration men- ,, t»i • i i ^ i i 

tioned were gestcd on ilic roll, rlea in abatement by Ambrose^ that 
Jtndant^jo^nily the liFomises wevd made by him jointly with John and 
thereon"^ Bal’cr. llcjJication that they were made jointly 

./.tf. was called by dei’endant and ,J.and not by tbeUhree, and 

At the trial before Gaselec J. at the 


the defendant, issue tliereoil. 

to jiTovc a part- 

lur.diip, hut be Summer assiiies for the county of Suffolk^ the 

proved the con¬ 
trary ; thede- defendant called Samuel Buhryi tiie alleged joint con- 

fendant then , , . , y t s • v 

tendered in tractor, to ju'ove tile plch m abatement. He denied 

anUcr of that he ever was a partner, but he admitted that articles 

cnanc'ery '*m of partnei\shi[> Were prepared, but not executed, by which 
which A. 11. jjg jQ have been a partner ; that he drew checks in 

swore that up * 

to a certain jjie uanic of the firm, and received largo sums from the 
time he was a 

p.irtncr with the bankrupts, whowere defendant’s bankers, on account of 
defendant: , « n i- • , i , 

Semble,that the firm: the profits were divided between Ambrose 

this answer was 
not adtnissiblo 
in evidence, 
because the 
only clTect of, , 
it was to dik^ ■ 

croUlt AiS. 
the (k^dant’s 
own witness; but, 

Held, that it was competent to tine defendant, after A. JP. ^d denie.d tlie partnctiihip, 
to prove the eustence of it by other witnesses. 

posed 


and JoJm Baker. The witness lived on the premises 
where the Lusincls was carried on. -J’he defendant’s coun¬ 
sel, in order to prove that S. Baker was a partner, pro- 
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posed to read in evidence answer in Chancery of 1S25- 

John and S. Baker to a bill filed against them by 

Amhro&e in J821, for a dissolution 6f the • partner- ag(dna 

^ \ Ambkoss* 

ship and an account. , The learned Judge inclined to 

think that the evidence was not admissible, on the 

ground that it was produced in ordtw’ t« contradict the 

% 

defendant’s own witness; but, in ofder tp prevent the 
cause coming down again, he received it, reserving 
liberty to the plaUiiMs, in jcase the verdict should be 
against them, to move, the Cpurt to enter the verdict 
lor them. By the answer it appeared that in 1616, 

Samuel Baker had becomepartner with his father 
John Baker and AmbiOTtr^ and that that partnersliip con¬ 
tinued dowii to the time when the answer was filed in, 

April 1821. The defendant then called two other wit¬ 
nesses to prove that Samuel Bakh' was a partner. This 
evidence was objected to on tlie ground that the defend¬ 
ant could not contradict Ins own witness. One of them 
stated that on the 18th ot' April, 1820, Ambrose, and the 
two Bakers met him, by a})pointmenl, to discuss the 
state of the partnership ; that they all three took a part, 
and ho said that he, the witness, had borrowed money 
to enable Ambrose to increase his capitid, and to enter 
into partnersliip with John Baker and jSawKcZ Baker, 

The other witness stated that he had done business with 
the firm of Baker and Ambrose, and that it consisted of 
Ambrose, John Baker, and Samuel Baker, and that he 
considered Samuel Baker to be a partner as well as the 
others. The learned Judge left it to the ijury to find 
for the plaintifi' or dcfend$ynt according as they gave 
credit to Samuel Bakcr'^a answer in Chancery, or to his 
testimony given in court. I’liey found a verdict for 
the defendant. A rule nisi having been obtained in 

S C 2 Miehash 
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Michaelmas term to enter 9 . verdict for the plainti£^ oii 

»the objections taken at the trials 

' / 

f 

Storks and Dover now shewpd cause. Alexander v. 
Gibson {a) is an authority to shew that if a witness 
proves facts in a .cause whiph make against the 
who calls hjm, the party may call other witnesses to 

i 

contradict him as. to those facts. In such case the 
facts are evidence in th^ c^use, aftH. the other witnesses 
are not called directly to discredit the hrst witness, tlie 
impeachment of his Cr^it is incidental and conse¬ 
quential only. ,,, , 

Jlolfe contrA The elFect of the answer was to im¬ 
peach the credit of the witness called by the defendant, 
and upon whose credit, he rested his case. Now that 
was clearly inadmissible. The same observation applies 
to the other witnesses. They were called to prove the* 
feet of Samuel Baker being a partner, he himself having 
disproved it. At all events, if the answer was ad- 
missible, the positive testimony of Samuel Baker that he 
was not a partner is much stronger than the evidence of 
the other witnesses, who merely believed him to be a 
partner. 

Bayley J. There have been cases in which, when a 
witness called to make out a substantive case disproved 
that cas%(the party calling him has been allowed to prove 
it by other witnesses. But those were cases where a wit- 
iwss was forced upon the p^ty by law; as, for instance, a 
subscribing witness to a deed or will. Thus ki Lime v. 


Jolifj^, 


(«) 2Cttmp,555» 
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Joli^ (a)f the subscribing witnesses to a will swore to* 
the testator^s insanit):, jet the plaintrflT was allowed 
examine otiier witnesses in support of his casC) W prove 
that the testator was sane. So in Pike v. Ba^meringy 
cited in 2 Strange, 1096, where the three subscribing 
witnesses to a will denied their hands, t^he plaintiff was 
permitted to contradict that evidence.* Thie case differs 
from those, inasmuch as the witness^ was not forced on 
the jxirty, but I have no doubt that if a witness gives 
evidence contrary to that which the party calling liim 
expects, the party is at llbeity afterwards to mak^out 
his own case by other witnesses. (6) I doubt, however, 
whetlier the defendant was at liberty to put in the 
answer in Chancery of the witness in order to discredit 
him. It was competent to the plaintiff in cross-exa¬ 
mination to have asked the witness if he had sworn, in 
his answer in Chancery, contrary to the fact he w'as 
then deposing to; and if he had said that he had not, 
then the plaintiff, in order to discredit him, might have 
given the answer in eydence; but he could not do so 
without putting the preliminary question to him. But 
I think the defendant ought not to have been permitthd 
so to discredit his own witness. The present impression 
of my mind therefore is, that the answer ought not to 
have been received in evidence. At all events, I think 

t 

there onght to be a new trial, because the answer of it¬ 
self was not evidence of any fact, and it was left to the 
jury to consider whether they would credit the tfetiraony 
given by the witness at the trial, or that given in bis 
answer in Chancery. I think, however, that the evi¬ 
dence df Wing and Spark was admissible to prove die 






(o) 1 Slackt 565. 


(4) Richardson v. Allan, 2 Slarh. 534, 

3 C 3 fact 
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fact of the partnership, and that it ought to have been 
^ %eft to the jury to consider whether they were not satis- 
againtt fied from their evidence, coupled with the other facts of 
this case, that there was an ostensible partnership be¬ 
tween the two Bakers and Ambrose. 


Holroyd^J. I*also think there ouffht to be a new 

° t 

trial. I take the yule of law to be, that if a witness 
proves a case against the party calling him, the latter 
may shew the truth by other witnesses. But it is un¬ 
doubtedly true, that if a party calls a witness to prove 
a fact, he cannot, when he finds the witness proves the 
contrary, give general evidence to Shew that that witness 
is not to be believed on his oath, but he may shew by 
other' evidence that he is mistaken as to the fact which 
he is called to prove. It, may admit of doubt whether 
the answer were admissible at all. It certainly was not 
admissible to prove generally that the witness was not 
worthy of any credit. Jt might, perha}>s, be admissible 
if the effect of it were only to shew that, a.s to the par¬ 
ticular fact sworji to at the trial, the witness was mis¬ 
taken. But if its effect were only to shew that llie witness 
was not worthy of credit, then it was not admissible, and 
then, coupled with the evidence given by Wing and 
Sparks, the jury might perhaps fiiirly have come to the 
conclusion, that there was an ostensible partnership. It is 
unnecessary to decide whether the answer was admissible, 
because t am clearly of opinion that it was not admis¬ 
sible to prove substantively tlie partnership. But it is 
a very different question, whether it was not evidence to 
destroy the credit of the witness as to the particular fact 
to which he sw'orc. Now, the learned Judge considered 
the answer as if it vi'^ere substantive evidence of the fact 

of 
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of the partoership. At most it was only evidence to 
destroy the credit of the witness as to the particular fact# 
sworn to; and that being so, I think the case was not 
properly presented to the jury, and that there ought to 
be a new trial. 



A'l , 

Auiita^ib 


Littledale J. Where a witness»is called by a 
to prove bis case, and he disproves that case, I think 
the party is still at iTberty fco prove his case by other 
witnesses. It would be a great hardship if the rule 
were otherwise, for if a party had four witnesses mpon 
whom he relied to prove his Case, it would be very 
hard, that by calling* first the one who ha])pened to dis¬ 
prove it, he should be deprived of the testimony 
the other three. If he had called the three before the 
other who had disproved tla^ case, it would have been 
a question for the jury upon the evidence whether they 
would give credit to the three or to the one. 'Hie order 
in which the witnesses hap})eri to be called ought not 
therelbre to make any diifereiice. It may be a doubtful 
question, whether the answer in Chancery was properly 
received to prove a diUcrciit state of facts from that 
which the witness had sworn to at the triv.l. At all 
events it could only be admissible to contradict the par¬ 
ticular fact to which the witness hud then sworn; and 
whetliei* it was admissible in the latter point of view, it 
is not necessary to decide. 

Rule absolute for a now trial, (a) 


(ttj 1q BtiU. N. P.297., the role as to the right of a party to contradict 
his own witness is thus laid down. “ A party never shall be permitted to 
produce general emlence to discredit his own witnessand the reason of 
the rule follow^ ** for that would be to enable him to destroy the witness If 
he spoke against him, and to make him a good witness if he spoke for him, 

3 C 4 
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llMgk tl^aMMHMiiglibhUdtofdeMnjlioK kb«dU if m tptU itlilm 

. him.” The expression general evidence” in the rule itself, seems to 
, ' implf that a part; ma; discredit bis own witness by evidence of particular 

8’’* *** pNitent dhse, by shewing that hlfe tfhs oh a fi>ttner 
otXfliRms. given on oath a difibrent acxpiutt, of the traHsaclion. But the 
reason of the rule extends to the exclusion of all evidence which ia offered, 
merely for the purpose of discrediting the witness, and which would not 
have been otherwise'pdmWible, because not tending to prove or diipi^lhe 
the issue joined. And^tis construction is fortified by tbf passage ia 
^ulU AT. P. which next follows, and explains the rule above* cited. ** But 
k ^triesb prove facts its a cause which make against the party who csllect 
him, yet the parqr may call other egtnesses to prove that tlwse AtfN trere 
otherwise; for sudi facts are evidence in Uie cause, and the other witoessea 
are called directly to discredit tlic first witness, but the impeachment 
h iaddettui and consetjuential only. ” In the ^nbent case, 
the ampnr ia Chanceiy of S. Baker was net evidence tf kny fad an <1^ 
Cffwe i it would seem therefore that it was not admissible for the ptupose 
of contradiedng him. 


I>o'fc Oft the Demise of Lawe^ce and Others 
against SnAWCRoes. 


By 4 G. 2 . y JECTMENT on a demise of,.the 10th of 

eu^^atin At the trial before HvUock B., nt the Straitiier 
ossfzes for the county of Lancaster 1824| it appaired 
5 u uai^* *'^» t^t the defendant was tenant under a lease of the 


hi ijuestion, by which the rent was fiHtde ]f«iy^ 

mtahtUbein able at Lady^dayhn^ Mickaelmas, and in which there 
amar.aodtbe f 

landlord or ies> Was a proviso for re-entry <m non-^payinent of rent fcft 
toe to whom 

the same ia due thirty days, aud that half a year’s rent dtle at 

hath rij^t by ^ 

lawton^ntcr 


Ibr thn noB.paynieot thereof, sucli landlord or lessor shall and may, without any formal 
demand or re-entry, serve a declaration in ejectment fur the recovery of the danfsed pre- 
mbest which aervien aball stand in the place and aead of a demand and rc^Henny s” Ifeld, 
that by this atatote the service of the declaration in ejectment is substituted for foe demand 
of nnt, nhich nt bnuitnoti low toust have been made upon the day when foe foofeiture 
neoised in case of vtnwfNiynient. and therefore that H was no gtound of nonsuit in ^cet> 
went foat t]u^;dealaiii|^ was aarved on a day subsequent to the tliy on ifokh ibe demise 
waa la!4»^tW bet^ after the rent became due; because foe title, of foe lessor must be taken 
to hays Mjifirued on Itre Ay when the fotfeltufe would have aeefued at cottiinon tsw by hoa- 
jpaynsst iff (he reht. 
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da^ KMs in arrenr, and*th&t there was nos^lleleiit 
distress o& the pretnises; but the declaration in ge^->' 
men! was served on the 14th of May 2824b* It vnM 
objected the defendant's counsel, that as die ser^ 
vice of the declaration in ^ectnient was on a. da^ 
sidlseqiient to the day of the demile,,'and as no lbr<* 
feiture eonld have accrued before the day when the de¬ 
claration was served, the lessor of jthe plaintiff could 
have no title before that day, and, therefore, that he 
ought to be nonsuited. The objection was without dis¬ 
cussion acquiesced in by the plaintiff's counsel, an#tfae 
plaintiff was non>suited. Upon further consideration, 
however, the learned* Judge thought that be ought not 
to have yielded to the otgection, and he gave leave to* 
the i^intiff to move to set aside the nonsuit. K rule 
nisi lutving been obtained for that purpose. 


Lawbmrm 

afsiMW 

Sa*wc wo aii 


Cross Serjt. and Starkie now shewed cause. In order 
to have entitled the plaintiff to recover at common law, 
there mtist have been ^ demand of the precise rent due 
on the 90th day after it had become due according to 
the twins of the lease. The statute 4 G. 2. c. 28. st 2« 
enacts, ** tbi^ in all cases between landlord and tenant^ 
as c^en as it shall happen that one half year’s rent shall 
be in atrear, and the landlord or lessor to whom tl» 
same is due hath right by law to re-enter for the ncm- 
paymant diereof, such landlord or lessor shall and nwy, 
without any formal demand or re-entry, serve*a declaiv 
ation in ^tment for the recovery of the demised 
premisesi which service shall stand in the place and 
stead of a demand and re-entry.” Now, before the 
statute, the day of the demise in the declaration of eject¬ 
ment could not have been laid before the 24th of Aprsi, 

because 
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IJiSSi because.until that time no* forfeiture had accroedi and 
since the statute, when no demand of tlie rent has been 

Dob (mBU 

Lawmbcb niade» it* cannot be laid before the day when the de> 

Showcbom. claration in ejectment is served, because the forfeiture 
then accrues, and before that time the lessor of the 
plaintiiThas no 1(itld. The nonsuit, therefore, was right, 
because it ap>peared at the trial that the demise to the 
nombal plaintiff ^as made before the landlord had 
any title. • 


MPoUoch contra, was stopped by the Court 

Bayley J. I am of opiniou that the nonsuit must 
* * hv, set aside. The statute 4 G.2. c.2B. was passed in 
1731^ and from that time until the trial of this cause it 
never has been contended tliat the day of the demise in 
the declaration must be the veiy day when the declar¬ 
ation in ejectment is served. It is clear that it could 
not be after that day, because it would then appear 
upon the proof that the nominal plaintiff' had po title at 
the time of the service. The same objection would have 
appalled in Doe v. Fuchau (a), for in that case the day of 
the demise was on the 2d of Maj/, and the declaration 
was served on the 6th oi'June. The statute says, **that 
the service of the declaration in ejectment shall stand in 

4 

the place of the’ demand and re-entry.” Now that must 
mean in the place of a legal demand made on the day 
on which *it ought to have been made by common law. 
It appears 'clearly from the subsequent part of the 
ij^^ause, that that is the meaning of the statute. It 
enacts, '' that if it shall be proved upon the trial that 

(a) 15 EttStt2$6^ 


half 
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half a yearns rent was due before the said dedaratioa 
was servedi and that no sufficient distress was to be 
found on the demised premises, countenrailing the 
arrears then due, and that the lessor or lessens in ejed:* 
raent had power to re-enter, then, and in every such 
case, the lessor or lessors in ejectn&ent* shall recover 
Judgment and execution in the samtf manner as if the 

rent had been legally demanded, an(^ a re-entry made.” 

* • 

Now, before the statute, the plaintiff could not have re¬ 
covered in ejectment, unless a demand had been made 
on the 30th day after the rent had become due^ aci^d- 
ing to the terms of the lease; and when the declaration 
m ejectment is served, the paities are in the same situ¬ 
ation os if such a demand had been made at comrooir^ * 
law. The title of the lessor of the plaintiff muft be 
taken to have accrued at that time, which in this case 
would have been on the St-th of A^iL According to the 
argument, it must be on essential part of the plaintiff^s 
case to prove die day when the declaration in (Jet^eot 
wak^vid,~bul such pfoof is not rendered necessary by 
the statute. The plaintiff is entitled to recover upon 
proving that half a year’s rent was due before the <le- 
claratlon in ejectment was served, that no sufficient dis¬ 
tress was found upon the premises, and that he had a 
power to’^ re-enter. I am of opinion that the true con- 
structimi of the statute is that which has been put upon 
it for ninety-five years, viz. that it substitutes die service 
of the declaration in ejectment for the demanfi of rent, 
which at common law must have been m^e upon the 
day when the forfeiture was to accrue in case of its not 
being paid* 


im. 

DoB-jfoKk 

I«iw«aiiaK 

asfmmj 

S imwciny 


Holboyd 
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liiS. 

Doe dev* 

LAWEEirCS 

agaifut 

t^K^irCEOtS. 


Holhoyb J. The eifec^ of the statute is to dispense 
with the necessity of a demand by the landlord^ and not 
to put the tenant in a worse situation tlmn he would 
have been in if he had tendered tthe rent when it oi^ht 
to have Ixen paid. The service of the declaration in 
ejectment is substituted for the demand which was re¬ 
quired to be‘made'at common law. At common law 

« 

there could have been no legal title in the landlord 
until that demand had been made. The statute is 
beneficial to the tenant as well as to the landlord. It 
relives the latter from the necessity of making a de¬ 
mand with all the precision required at common law, 
and the tenant incurs no forfeiture“until the declaration 
* hi. ejectment is served upon him, and if at that time he 
is re^y to pay the rent, although he did not tender it 
when it was due, it gives him the same benefit as he 
had tendered it at that time. The statute says, that in 
case certain things be proved at the trial (and all of 
them were proved in this case), tlic lessor in gectment 
shall recover judgment in the s^me manner as if the 
rent had been legally demanded and a re-entiy made. 
Now, applying the statute to this case, the lessor of the 
plaintifi’ is tntided to recover in the same manner as if 
the rent had been legally demanded on the 24th of 
April, and if it had been demanded on that dav, it is 
quite clear that the lessor of the plaintiF would have 
been entitled to recover in this cd^e, although the day 
of the deridse in the declaration was prior to the day 
when the declaration in ejectment was served. 

V 

Xitti.edale J. 1 am of the same opintom 

Rule absokcfee; 
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Doe on the Demise of T. Colclough and Alice 
his Wife against Hulse. 


TJ'JECTMENT of Michaelmas term i G. 4. on a de- being seised 

JL-rf ^ , in fee of an 

raise of the 2d of December 1817. At the trial undivided 
before LitlledaU J. at*the last Summer assizes for StiqJf- estate, devised 
the following appeared to be the facts of the case.''wiii^^iMnie 
The wife of the lessor of the plaintilf was the widc^ of 
William Booth, who died in April 1803, and devised ail «nd 
his real and pmonal estate to his wife for her life, and tenants in com- 

* • mon; one of 

she claimed the property in question as part of that real tiie nieces died 

" •••In the lifetime 

estate. The title of William Booth was as fopows. of and left 

Mary Mason being seised in fe» under the will of her daughter, a. 

fether, T, Mason, of an undivided moiety of his real iSiSd U)'^**** 

estate, died on the 17th of December 1793, and by her 

will devised her moiety to W, Booth, Ann Booth and ^/surtwng 

Sarah Bill, formerly Booth, the three children of her 

f t '■ % infant daughter 

si^er Margaret Booth, as tenants in common, but Sarah of the deceased 

niece, but this 

Bill having died in the life-time of Mary Mason, sh^ will was never 
before her death, made another will, by which she in- ter A,'a death/ 
t^ded to devise her moiety to W. Booth, Ann Booth, 2id"mJwng 
and Sarah Bill, the infant daughter of Sarah Bill, 
formerly Sarah Booth, But this will was’never exe- 
cuted. Bv deed of the 11th of Janmry 1794, between 

• ^ ^ convey one- 

W, Booth and Ann Booth, reciting the unexecuted will third of the 

moiety to a 
• trustee upon 

trust to convey the same to the infant if she attained twenty>one, or to her issue if she died 
under twenty-one and left issue, or otherwise to the nephew and niece in equal mmebes# 
No conveyance was executed in pursuance of the deed. The rents of the third were 
received by the trustee fur tlie use of the infant during her lifeUme. An ejectment having 
Jseen brought by the devisee of Use nephew more than twenty yeara after tus death, but less 
than twen^ yean after the death of the infant; it was held that there was no advene poe. 
elnion un^ the death of the mfimt, and that the fyectmeot was well branght. 
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of Maty Masout tliey,' in pursuance of and in obedU 
ence to the intention of Mary Masons did covenant for 
themselyes, their heirs, executors, and administrators, 
and to and with eacli other, tliat the unexecuted will of 
Mary Mason should be establislied, carried into effect 
and. confirmed,; and that they would at any time there¬ 
after grauf^ convey, and assign the estate of Maiy Mason 
as therein mentioned: viz. one-third pat’t fo W» Booths 
his hlirs, &c,; another third part to Ann Booth, her 

C 

heirs, &c.; and the remaining third part to Thomas 
-B^ his heirs, &c. upon trust to convey, assure, and 
assign that share to Sarah Bill, for lier sole and se¬ 
parate use and benefit, at her age of twenty-one years, 
or unto her issue in like manner in case she should die 
befOji:e that time leaving issue, and in case she should 
die before the age of twenty-one years witlmut issue, 
tlien to convey the said share to JF, Booth and Ami 
Booth, equally, share and share alike, as tenants in com¬ 
mon, and not as joint tenants. W, Booth aftorwards 
sold bis third shore of the moiety «|;o two.persons, who 
again sold it to Ann Booth, So' that she became seised 
of, two-thirds of that moiety, W, Booth died on the 
2Sth and by his will devised all his,real 

estate to his wife, Alice Booth for her life; and aftm* her 
decease, unto his son Hugh Booih and his daughter, 
equally to-be divided between them as tenants in com¬ 
mon. Sarah Bill, the infant c^d of Sarah Bill, died 
on the 2d December 1804?, her father having died before 
her. appeared in evidence that the wife of the lessor 
pf the plaintifl* had never received any part of the rents 
of the property in question. They were received during 
tl|e life-time of Thomas Bill by him and hy Ann Booth, 
death Ami Booth continued to re^ivp the 

rents. 
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rents, and upon BootK'& coming of age she ac- 
counted to him for part. Ht^h Booth sold the pro- 
perty now claimed to the defendant, and suffered a Co«ftor<« 
recovery, and levjed affine as of 17Vm% term, 1822; HwsiiA 
but the wife of the lessor of the plaintiff made an entry 
to avoid the fine on the 21st of OrfnJml823. At^the 
trial it was objected for the defendant, that ,tlfere having 
been no recei^Jt of the rents for twenty year^ by the 
lessors of the plaintiff, t>r those under whom they claimed, 
the title was barred. On the otljer band it was con¬ 
tended, that there could be no adverse possession 
the death of Sai'ah Billy the infant, in December 1804, and 
that the ejectment ha^ung been commenced h? Michaelmas 
tciTii 1823, was in time. The learned Judge nonsuite^^ 
the plaintiff, but reserved liberty to ,him to mtwe to 
enter a verdict. A rule nisi hating been obtained for 
that purpose, 


W. E. Tamton shewed cause. One-third of the 
moiety of 3/, Mason having, by reason of the death of 
her niece Satah Billy become a lapsed devise, descended 
to W. Boothy the heir at law of the testatrix. He ihen 
was seisetl of t^o-thittls of her moiety, and Ann Bopth 
of the other third. They agreed to carry into effect the 
unexecuted will of the testatrix, and to convey the third 
to a trustee for the use bf the infant. No’conveyance 
was however executed. The legal estate in the third, 
which was intended to go to'^he infant Saralt Billy con¬ 
tinued in W. Booth until his death in 1803, -when it 
passed by his will to his wife for life. She never was 
in possession of that third; the rents were received by 
Ann Boothy and she accounted for them to the trustee 
of d»e iniiint daring her life. The title’ of Booiffi 

therefore 
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therefore accrued more ^an twenty years be£>re ^ 
ejectment was brought) and her claim is barred. 

« 

Campbell contrk. The possession and receipt of the 
rents of the third by Jxm Booth during the lifetime of the 
in%nt) was consistent with the title of Booth and of 
bis widow^sand'th^ possession was with their permission* 
They wefe bound by covenant to allow ihe' rents to be 

recei^ild ibr the use of the infant. The legal estate 

^ « 

n^' have’ been in W, Bo(4ht but the equitable estate 
wait in the infant. A court of equity would have comr* 


pelled WiUiam and Ann Booth to execute a conveyance 
of the third to a tnistee for the qse of the Infant. At 
^ ^11 events the rents* ivere rightfully recdved by Ann 
Bootji during the lifetime of the infaiiit. 

. j ^ 


Bayley J. It seems, to me that there Was not any 
adverse possession for a sufficient period of time to bar 
the plafntiiF^ title to recover in ejectment) because I 
think the adverse possession be^^aii to run only from the 
de^h of Sarah BiU^ on the 2d ^'December 1^804. ARer 

tbq deed by which W. Booth and Ann Booth agreed to 

1 . ^ 

con%m the will of Mary Mason, W, BofAh had no right 

4 V * f 

td take for his own use any part of the rents and profits 
of that third, lliose rents and profits according to 
that deed were'to enure to die l^n^t <Saro^ Bill, 
When she died without issue, th^ interest created by 
that instilment fi>r the ben^t of her and her is$ue 
ce^d, )and«of the third which was die subject of that 
instrufnen^' one moiety pas^d to Ann Booth, and the 
ot^ejT moiety would have returned to W, Booth, had be 
}ptm livings but as he was dead, it p^sed under hb| will 
Ip hiys widowi the lessor of the fdsU^dfi^ Konwithstiuid- 

ing 
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ing the deed of W^J^ooth had a vested interest 
expectant upon the death of ^rah Billf under age, 
without i^sue, and that int^est passed under his will to 
his widow. . 1 aiti ther|fo^' of opinioti that a verdict 
ought to be-entered for that share, whidi jis one^i?6t^o# 
the moiety^ 



ms. 



Dos ^k^n. 

Coi.|!Ufi>eit 

agamii 


HuLSVf 


Holroy6 J. It wa^ proved at fhtf trial t|im j%o^ag 
Bill received the rgnts of this third of the .inoiety as 
long as he lived, ^fter his^ decease Ann Booth recel^^ 
the rents., So long as Sarah Bill lived> Booth or his 
representatives' would have been ^ui^ty of a br^^ach of 
covenant if tliey had prevented the jents bei^g received 
for her use. The possession of the third by her triistee'' 
so long was consistent with the cpvcnant of W. Booth, 


whiph was binding upon his he^ oi devisee. Tbtre 
was, thei^e^re no, adverse possessioniu^til the death of 
Sarah Bill, and conse(|uently the ejcctnjient was brought 
in tune. , The ride for entering a .yerdSst for-|he p^intiff 
must therefore l^Wade absolytei? - ^ 


i;. ,Eul»ahaolat^v 


VoL. III. 


SD 
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‘ Jones agamst Williams. 

" t 4 

By cliarter, tlie ''j|^RESPASS ' and false imprisonment. Plea, not 
bailiff*, and guilt> 'At tfie trial before Par/: J. at the Sum- 

poweT^dwt raer assizll^ lor tlw county of Salop, 182i*, it appeared 
that the plaintiff had been convicted under tlie statute 

borough”forone s. 3. by the defendant, a deputy alder- 

whole year, and Qf borouG-h of Dcnbii^h, for absentiiiff hei"* 

they were to o o 

have power and ggjf from her service before the end of the year for 
authority to '« 

execute by which she had contracted to serve', and had been com- 

in their absence mittcd to the house of corrcctilbn at Ihtihin, in the 

uLl^theoffiM county-of Denbigh, for one milendar month. It was ob- 

tiie*borough.°^ jccted that the defendant was entided to notice under 

then eSned Statute 24 G, O', c. 44. s. 1and the question was, 

clauses by whether the defendant was a justice of the peace for 

provided that the bdrouffli of lyfiihigh. Ry the charter of Denbigh it 
in the event of ” ... 

, the death or v^s granted th^t the aldermen, and capital bur- 

removal of any « , ‘ 1 r« 1 • 1 • 1 

alderman, a ^scs Qi the borpugh lor the tirtje being, or the major 

bHlectedlwho^ par^ of of which one of the aldermen and one of 

mfdmfer of^e bailiffs were to be two, being .assembled from time 

cxwute^e^ to tiiuc, iniglit luicl sliould Jiavc power and authority 

office by him- -yearfy, 00 , &c*- to elect two, odt of the Jiumber of the 

self or his de- *' 

puty. It was burjicsses of th&'■borouKlu who should be aldermen of 
then provided, 

that in the 4b- ^the said,|borough for one wimple year iheiMiext ensuing; 

tence of any of , • <- 

Ihe aldermen • ‘ 1 

for the time being, the hailiin.'aiid capital burgesses might decl one or more of the bur- 
gesses to supply Uie vacancy or^cauci«». '^icse substituted nldernicn had no power to ap¬ 
point deputies. There then followed a Hausc wbii^ directed that the aldermen for the time 
being, during tlie timfe they sboukl remain in their offices, should he justices of the peace 
withTli^ die bordugh ; Held, that this charter did not cnahle the aldermen elected for the 
yi^todelegate their office of justice of the peace, and therefore that a deputy alderman was 
ildt 4 justice of the peace for the borough. 

^ vXluserc whether, mace the statute 27 JT. 8. c. 24. s. 2., the crown ran delegate to a subject 
. the power of appointing a justice of the peace? , 


and 
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and they, after diey were so elected and nominated 
aldermen of the borough, were to take tiie oaths before 
the steward or his deputy; or if there were no steward 
at the time of such election and nomination, before their 
immediate predecessors, and in the presence of ten 
capital burgesses of the said borough fbr*the time being 
to execute tljeir office well and faithfulfy; an'd they were 
to ha?e power and authority to execate tl^mselves, 
or in their absence, by ifiea’ dcjnitieSf the offices of 
aldermen of the said borough for one whole year then 
next ensuing, and until some other should in due form 
be elected and sworn to the offices of aldermen; and 
if it should happen tliat either of the aldermen of the 
borough for the time being should die or be displaced 
from his office, that then and so oft it should be lawful 
for the surviving alderman and the bailiffs and capital 
burgesses of the Imrough for the time being, or the 
major part of them, to elect or place in another of the 
number of the burgesses of tlic said borough for aider- 
man of the said borough; and that he being so elected 
and placed in might have and exercise the said office 
for the remainder of the said year, and until one or 
more were duly chosen and sworn to tJie said office, 
(the corporal oaths to be so first taken inform aforesaid,) 
by himself or themselves, or his or their deputies.^ in his or 
their absence, and so toties c|uoties, as often as such an ac¬ 
cident should happen. There then folldwed a proviso that 
the aldermen, bailiffs, and burgesses of the said^borough, 
or the major part of theta, from time to tinie^ and at all 
times thereafter, should and '"might havot power and 
authority for electing and nominating, and that they 
should, and might elect, the welfare of the said borough 
requiring it, and when it should be> necessary and re-, 

3 D 2 quisite. 


1 ^ 25 . 

Jokes ' 
agoing 
WiLium. 
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quisite, out of the humber of the capital burgesses of 

the borough aforesaid, one or two other alderman or 

aldermen, in the absence of the former alderman or 

aldermen and bailiffs, or one or riiore of them; any thing 

to the contrary in arty wise notwithstanding. And that 
* 1 

he or they, after they were so elected and nominated As 
aforesaid to be alderman or aldermen of the borough 
aforesaid, before they were admitted to execute those 
oiftces, should take, as afor'esaid, their corporal oaths in 
due form that they would execute their offices well and 
faithfully so long as he or they should continue in the 
said office or offices. By another clause the aldermen 
of the borough for the time being, during the time they 
should remain in their offices, were to be keepers and 
justices of the peace ip the said borough, liberties, and 
precincts of the same. See. The charter also contained 
a non>intromittas clause, and then nominated the first 


aldermen, &c. 

Upon this evidence it was argued, first, that the 
crown could not give to other*^ persons the power of 
making a justice of the peace; and, secondly, assuming 
that it had thaf power, it had not conferred it by the 
language of this charter, for the charter only enabled 
the aldermen to execute by themselves or their de¬ 
puties tho oflice of aldermen of the b^^^h, and the 
office of justice of the peace, though annexed by the 
charter to that office, w'as of itself a distinct office, and 
the charter, did not enable the alderman to appoint an¬ 
other person as deputy justice. The learned Judge, 
however, whs of opinion that as one clause of the 
charter enabled the aldermen to appoint a deputy to the 
office of aldermen, and a subsequent clause made the 
aldermen for the time being justices of the peace for the 

borough. 
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borough, the two clauses w^re to be construed together, 
and as giving to the alderman a power of appointing a 
deputy to do all that he was authorized to *do by the 
charter, and, among other things, to execute the office 
of justice of the peace, consequently that the deputy 
was a good justice, and entitled to notice. The plaintiff 

was therefore nonsuiCed. Godson"*in lafet Michaelmas 

% 

term obtained a rule nisi to set aside that nonsuit on 


... . o 

Wiu.^aia> 


two grounds; first, that the*defendant had no right to 
exercise the functions of a justice of the peace; and, 
secondly, if he had, still he was only a deputy to a justice 
of the peace, and not named in 24 G. 2. 0.44, s.l» re¬ 
quiring the notice. 'On the first point, he urged that 
the king could not by charter grant to any persdii 5 
power of making a judicial officer; and, consequently, 
that a man who was a judicial officer himself could not 
make a deputy. He cited Comyn's Digest, Officer, Dm 2. 
The King v. The Mayor (f Gravesend {a), and con¬ 
tended that the king being the fountain of justice could 
alone make justices oS^ the peace, ComyrCs Digest, Jus¬ 
tices 27 H. 8. c. 24. s. 2. <§• 6. But, admitting that 

« 

the king had the power, yet he had not by this charter 
exercised it, for it could only be done by express words, 
which were not in this charter; and that it did not. 
follow, withqut^express words, that an alderpian should 
be a justice of the peace, Jteg. v. Langley, {h) And 
further, that no inconvenience could arise to the borough, 
as there was a proviso for electing aldermen m the ab¬ 
sence of those elected annually under the charter. 


W. E. Taunton and Campbell now shewed cause. By 
the charter the alderman had power to appoint a deputy 

(o) as.4-c.609. (6) SLd.Baym 1029. 


5 13 S 


to 
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to execute all the di^es wliich the principal could exe¬ 
cute. The charter nominates two persons to sustain 
the characters of aldermen and justices of the peace for 
the borough, and it contains a* non-intromittas clause. 
In the absence of the two aldermen, according to the 
.argument on the other side, would be no person 
competent to cxeci|te the office of justice of the peace 
within the boroiiglh It is true that a judicial officer, 
without an express power, Vannot appoint a deputy; but 
here Uiere is such an express power. The charter says 
that the aldermen shall have power and authority to 
execute by themselves or their deputies the office of 
aldermen. Now the deputy is to ‘act as alderman, and 
to‘exercise all the powers which the charter confers on 
the alderman. If the^clause by which the aldermen are 
made justices of the peace of the borough had pre¬ 
ceded the clause enabling them to appoint a deputy, it 
could not be doubted that a deputy would ha^e been a 
good justice of the peace. Then a different intention 
cannot be inferred from the order in w’hich the clauses 
stand in the charter. The deputy is to exercise the 
office of alderman of the boroughj and the acting as a 
justice of the peace is parcel of that office. Now, if a 
judicial office be granted tenendum per se vel deputatem, 
he may make a deputy; as the Reeg o^r of Lotidon, 
lUolins V. Wcrlcy («}, Com. tit. Z). 2.; and 

a deputy not only succeeds to all the functions of his 
principal, pnd has power to do any act which the prin¬ 
cipal may do, but the law will not ^ven sanction a sub¬ 
division of the duties of the office. So that if a 
princip^ makes a deputy covenant that heVill not do 
any thing whii^ the principal may do, the covenant is 


(«) 1 Ltv. 16. 


void 
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void and repugnant, ParJc&r v. Com. Dig. tit, 1825. 

Officer^ D. 3. Here, therefore, it being a part of the 
office of alderman to exercise the duties of a#justice of^j 
the peace within the borough, the deputy had tlie like 
power. 


•Ti ^ 

Godson contra, w'a$#topped by Coi^rt. 

Bayley J. The ‘question here turns partly on the 

/’ll ^ ^ i 

power of the crown to delegate the power to a jspbject 
to make a justice of the peace, and partly on the con¬ 
struction of the charter. Supposing the crown to have 
the power to delegate such an authority, the language 
used ought to be extremely clear and express in ojjdejjr 
to effectuate such an object. The present impression 
on ray mind is, that that powfer is superseded by the 
statute 27 H. 8. c. 24. i’. 2., by which it is enacted, 

“ that no person shall have any power or authority to 
make any justices of eyre, justices of assize, justices of 
peace, or justices of gaol delivery; but that all such 

9 

officers and ministers shall be made by letters patent 
under the king’s ^reat seal, in the name and b}* the 
authority of the king’s highness, and his heirs, kings of 
this realm, in all shires, counties, counties palatine, and 
other places of this realm, Wales, and marches of the 
same, or il^illy other his dominions, at their pleasure 
and wills, in such manner and form as justices of eyre, 
justices of assize, justices of peace, and justices of gaol 
delivery be commonly made in every Shire of this 
realm; any grants, usages, prescriptions, allowances, 
act or aots of parliament, or any other things or things 


(a) 1 Salk. 96. 

S D 4 


to 
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to tb^ contrary thejreof .jpotwithstanding.” And sec¬ 
tion 6 . contains a proviso “ that all eitiesy boroughs, 
and towns coiporate which have liberty, power, and 
authority to have justices of pe 9 .ce shall still have and 
enjoy their liberties and authoiities in that behalf after 
such like manner 03 they have been accustomed, with¬ 
out any alteration by occasion of this act.” I do not 
find any clause relating to a corporation to be there¬ 
after created. The words ^)f the act however are very 
general, and when we consider the power given to jus¬ 
tices of thte peace, and the talent and integrity required 
in executing the office, a certain discretion ought to be 
exercised in selecting persons fit for the office. In Com. 

tit. Justice of the Peace, it is laid down, tlmt none 
but the king can make justices of the peace, for wiiich 
Julian, s. 10. is cited, hnd that the king cannot grant a 
power to another to make them. It has been said that 
the Recorder of London and the justices of great ses¬ 
sions in Wales, have power to appoint deputies for cer¬ 
tain purposes, but that is by act of parliament. The 

•1 

charter of London, which requires that the Recorder 
shall execute his office by himself or his sufficient de¬ 
puty, is confirmed by act of parliament. So by stat. 
34 & 35 Hen. 8 . c. 26. the Welch judges might execute 
their office by themselves or their suffic^t deputies, 
and that power is now limited by the 13 0 ^. r. 51. s. 3 . 
to die purpose of calling or adjourning any court and 
receiving ^certain motions, and taking and proclaim¬ 
ing fines, an& arraigning recoveries, (a) Assuming that 
the king had the'power to enable a person to delegate 
the office of justice of the peace to another, 1 cannot 


(a|| 0lditttW$ Welch Praetiee, p. 4, 
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say^ looking at the language^ of this charter* that the 
king intended to exercise that power. The position 
of the clauses in the charter is of m^erial assistance in 
guiding our judgment. By one clause, the aldermen, 
bailiffs, or capital burgesses for the time being are to 
have power every year to nominate liwo*of the burgesses 

a 

who shall be aIdermen«of the bprougli for pne year next 
ensuing, and*after they are so elected aldermen, before 

i 

they are admitted to\:xecute^that office, they are to take 
the oaths before the steward, or if there be no steward, 
before the aldermen and ten burgesses, to execute their 
office well and faithfully, and after this oath so taken, 
they are to have power and authority to execute by 
themselves, or in theiv absence, by their deputes, 
the office of aldermen of the borough for one avhole 
year next ensuing. The deputies are to exercise tlie 
powers of aldermen. Now the powers of aldermen 
vary in different boroughs. The powers of a justice of 
peace do itot necessarily belong to the office of alder- 
man. There then follow clauses for making new alder- 
men in the event of the death or removal of any 
alderman elected for the year, and they are to take*the 
oaths and perform the office by themselves or their 
deputies. Another clause enables the corporation to 
elect additic^j^ aldermen to act in tlie absence of t)ie 
otlier alderil&i; but those additional aldermen have 
not any power of appointing deputies. There are 
therefore two descriptions of aldermen, fii^t,- <Ali05e ori¬ 
ginally elected for the year, and those eledted on their 
death or removal, and they may execute their offices 
by themselves or by their deputies; secondly, aldermen 
elected in the absence of the aldermen chosen for the 
year, and these substituted aldennen have not any 
.; power 
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power to appoint deputii^.. The charter then provides- 
that the aldermen for the time bei^g during the time 
they shall remain in office, shall be justices of the 
peace for the borough. It does not say that the de¬ 
puties of the aldermen shall be justices. The alder- 
nien are to take ^certain oaths, the deputies are not 
required to .take lany oaths. The aldermen are to 
be chosen out of the burgesses. The charter does not 
require that the deputy should be a member of the 
corporation. Considering, therefore, that this charter 
creates two descriptions of aldermen, and that one,of 
them only has the power of exercising the office of 
alderman-by deputy; and that^irthe event of the ab- 
.seqce of the aldermen, others may be elected in their 
steady and that those substituted aldermen have the 
power of executing the office of justice of the peace 
within the borough, so that no inconvenience can arise 
from the deputy not having that power, and that the 
words of the charter will be fully satisfied by holding 
that the alderman has a power to appoint a deputy to 
exercise all his corporate powers only, I am of opinion 
that the language of this charter is not sufficiently clear 
to shew an intention on the part of the crown to d^e- 
gate to the aldermen for the time being a power of ap- 
pointing deputy justices of the peace. jEfee rule for a 
new trial must therefore be made absolut^% 


, HoLltOYD J. I think that the deputy had not vested 
in him the 3ffice or power of a justice the peace. By 
the charter two^persons are constituted justices of the 
peace, to continue so unt^ others are appointed. The 
office of justices hf the peace is annexed to that of alder¬ 
man. Then there is a further power that other aldermen 

may 
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may be appointed to act in? absence of those first 
elected. The charter, after giving this power, states that 
the aldermen for the time being shall and may exercise 
the office of justices of, the peace, but it does not follow 
that that office is part of the office to which it is an¬ 
nexed. I do not know that a perscfti cfna alderman has 
vested in him any known duties, #but the duties are 
generally deiced by the charter, 'Ifhe powers of alder¬ 
men are to be exercised oijly on members of the cor¬ 
poration, they are to exercist only corporate powers, 
but a justice exercises powers which are not corporate, 
and not confined to members of the corporation. Gene¬ 
rally speaking, whei*to|jhere is a power by charter to 
appoint a deputy, the latter has all the powers oC his 
principal, but then those would be coiiiorate powers. 
But that is very different from the present case, for 
here one office is annexed to the other. I think too 
we are to take into consideration that the legislature 
has confined to the king generally the power of making 
justices, and that we^ought not, unless the language of 
the charter be clear and express, to infer that the king 
meant to delegate that power to others. Tlie ddjputy 
does not become an alderman, but he has all the cor¬ 
porate powers only which were annexed to the officer 
who is ani^erman. That being so, I am of opinion 
that the dSfendant was not a justice of peace, and con¬ 
sequently that he #as not entitled to notice of action 
under the statute 24 G. 2, c. 44. The rule^ for a new 
trial must therefore be made absolute. 
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JOKXS 

Wabum, 


Rule absolute. 
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1825. 


Wii^LiAMs against ^rord Bagot. 
I (In Error.) 


Upon error 
from an inferior 
court, it ap¬ 
peared by the 
record that in 
an action of 
debt, a sum* 


UPON a writ of error the following i^ord was seni 

from the court of the lordship of Rtithin, 

Lordship of llulhin o||ierwise Dyffi'yn Clmjd, Plea; 

of the court of our lord the king, in and for the lordship 

techmenfissued dominion of Dyffiyn Cl’is^ydf with the town of Ruthin 

time**Mrwcre count}’ of Denbigh^ held j|^ ^txdhin in the lordshif 

return^leatthe aforesaid, the 2d QiR(mmher y^% according to the us< 
same time; and ' * o 

neither of them and pustom of the same lordship, hitherto used anc 

was !«rved per¬ 
sonally on the approved from time whereof the memory of man is noi 

defen^nt. At , i • i* 

tiie return of to tile Contrary, before it. //. Jones, Esq., chief stewarc 

these writs the . j 

plaintiff de- ot the said court. 

B^sequenf remembered, that heretofore, to vriff ^n the 7tl 

mentbyde^^*' September, in the year of our Lord 1822, at tht 

fault, the de- court of the lordship or dominion aforesaid, holden al 

fendant never 

having appear- fUiihin aforesaid, in and for the lordship aforesaid. 

ed, and no ap¬ 
pearance having and within the jurisdiction of the same court, before 
b0GH ontorod- 

for him. The R» H. Jones, Steward of the said court, came The Right 
iSeriorcom* Honorable William LordBagoi, by J. Jowg^is attorney, 
be^he^pvMUce made and levied hlnjVtain plaint 

Bccordin^to John Williams, Gent., in a plea of debt of 4«000/., 

immemorial gu f^^davit that the sum of 2000/. and upwards wus then 

custom: Held, , 

that the custom due and uAsatisfied from the said J^JVilliams to the 

to declare . ' 

against a de- said Lord Rogo^having been first duly made and filed 

fendant before . ^ 

entry of ap- ^ ^ _ 

pearance by bun or by some person fokbim, was bad in law, 

Semtiti), Tint tba ctmom to issue a ^summons and attachmebt at the same time was 
also bud. 
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in thti said court of the said lori||ship or dominion, which 
said plaint and affidavit are as follows: 

In the lordship court of Jluthin^ oiher'wv&e^Dyffryn 
Chxydf '7ih. • September J822. The Right Honorable 
William Lord Bagot complains against John Williams^ 
Gent., in a plea of debt of 40001, J(Jhn Jbnest plaintiff's 
attorney, by distringas oath for* 20001. and<japwards. 

In the lord^ip court of Itathin, ^otherwise Dyffryn 
Chijyd. Thomai Turner of I^agot^s Park, in the parish 
of AlboUs Bromley^ in the counfy of Stafford^ Gentleman, 
maketh oatli and saith, that John Wiltiarm, now or late 
of Pool Park, in the parish of Llanfurog^ in the said 
lordship of Ruthin, ai||^ithin the jurisdiction of this 
court, gentleman, is jhstly and truly indebted unto |he 
Right Honorable William Lord Bagot, in the sum of 
20001, and upwards of lawful money, for money had 
and received by the said John Williams, to and fo^ the 
use of the said Lord Bagot ; and this deponent further 
saith, that ^ offer or tender hath been made to pay the 
said sum of 2000^., or any part thereof^ either to the 
said Lord Bagot or to this deponent^ or any other 
person on the behalf of the said Lord Bagot, in «ny 
note or notefs of the governor and company of the bank 

V 

of itn^and jsitpressed to be payable on demand. 

And up^l^j^is the said William Lord Bagot priE^s the 
process ofihe same court, to be made to him thereupon 
against the said Jok^ Williams in the plea aforesaid, and 
it is granted to him, and so forth; and upon this a 
certain summems is issued by the said courl as folloi*^: 

Lordship of Ruthin otherwise Dy^ffryn Clwyd, To 
John WiUiams, Gent You are hereby summoned to be 
and appear at the next court to .1^ he^ and kept in and 
for the said lordship, to answer The Right Honorable 
' William 


1825* 

WlI.UA]tU 

againti 
Lord Bacot, 
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1825. 


WiLI4A318 
a&imi. 
Lprd Baopt 


William Lord Ba^ in a Jjlea of debt of 4000/.) whereof 
you have this summons, dated the IStli day of Septem" 
her 1822. 

From Eduoard Jbties recorder there; Jo^ Jones 

t 

attorney, John Maddoch, and Thomas Ttimet' 
baiUffs... . 

' ^ By distringas. 

* • ' 
Which said summons is thereupon delivered to the 

said Thomas Turner and John Maddochs, to be by them, 
or one of them, served upon the said defendant accord¬ 
ing to the custom of the said court; and upon this a 
certain precept or attachment is, according to the custom 
of the court, issued by the sam^ourt as follows: 

Lordship of Buthin otherwise Dyjfryn Clwyd. Be¬ 
tween,The .Right Honorable William Lard Bagot,Yi\tim- 
tiff, and John W'^jr7/ia?K5,*defendant, in a plea of debt of 
4000^ It is commanded on the part and behalf of the 
Lady of thesaid lordship, to all and singular the 
bailiffs and ministers there, and also to Tk^^s^ Turner 
and John Maddocks, Bobcrt Jones and John JoneSs for 

I 

this time especially appointed, that you, some or one of 
you,»attach the said def^dant by his goods or chattels 
if found within the said lordship, and them safely keep, 
so that the defendant be and appear by good and suffi¬ 
cient sureties, at the next court to be heli^r the said 
lordship, before the steward of the lord$ii|^,aforesaid, 
to answer to the above named plainti6f in the plea 
above tnentioned, and have you there thb precept. 
Witness, B, Jonesj Esq., chief stew’aid of the said 
lordship at Btdhinj^^tbe 7th day of September 1822, 

•r 

^ Ed’^ard Jones, recorder there. 

Issued 18 th Septemhei' 1822. Oath for 2000 /. and 
upwards. Which said attachment is thereupon delivered 


to 
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to the said Thomas Turr^r John Maddoclcs^ to be 
by then}) or one of them) executed according to such 
custom. At which said court, to wit, at the ^ourt of 
the ssiJ^ lordship bolden at BMhin aforesaid, in the 
county of Denbigh aforesaid, and within the jurisdiction 
of the said court, on the 21st clay of September-, in the 
said third year of the reign of our gaid lord the king, 
before M. J3heSf EsCj., steward of the said court, comes 
the said William JjoritBagot, l)y John Jmes his attorney, 
and offers himself against tlie said John Williams^ in the 
plea of the said plaint. And the said Turner 
being such bailiff as aforesaid, now informs the same 
court here upon oath,^hat he did on tlie 18th day of 
September in the same year, summon the said John 
Williams^ by delivering a true copy of the said summons 
to the wife of the said John IVtlUams in his dwellings 
house, within the jurisdiction of the same court, acqprd- 
ing to the tenor of the said summons, and by sJiewing 
to her, the^land there, the oiiginal summons. And he 
further informs the said court upon oath, that he did, 


on the said 18th dliy of September in the year aforesaid, 
in all things execute the said precept of attachment sa 
to him directed, by then shewing to tite said wife of the 
said defendant in his said dwelling-house, the said writ 
or precept ol^ttachinent, and delivering her a true copy 
tliereo:^ ai^ by virtue thereof^ within the'jurisdiction 
aforesaid, taking possession of the goods and chattels of 
the said Defendant, according to the usage and custom 
of the said court; mid that .the same cohtinue in the 
custody of the said Thomas Turner, At which same 
court, to wit, at the court of the lordship aforesaid, held 


1825. 


WlkUAltS 

Lord Baoox. 


at Btdhini in and for the said lordsh^,* and within the 
jurisdiction of the same court, on the aforesaid 21st day 

of 
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of Septemberf in the said, third* year of the reign of 5uf 
■ said lord the now kingi before M. H. Jones^ Esq., 

.WiLUiAta * 

steward «of the said lordship, comes the &Qidtp'uham 

Lord Bagot, by John Jones his attorney, and Hereupon 

the said William Lord Bagot .declares against the said 

John Williams in the plea of the said plaint, in manner 

and form followings: that is to say. 

In the lordship jcourt of Ruthin, otherwise Lyffryn 

Clnyd, in the county of ^Denbigh. For The Right 

Honourable William Lord Bagot, plaintiflP, against John 

WiUiamsi Gentleman, defendant, in a plea of debt of 

4000/., and hereupon the said plaintiff, by John Jones 

% 

his attorney, complains, for that whereas the said defend- 
an^ on the 20th day of July, in the year of our Lord 
1822^ at Ruthin, in the said county of Denbigh, and 
within the jurisdiction'of this court, did grant himself 
to p(0 to the said plaintiff, the said sum of 4000/. of 
lawful money of Great Britain, whensoever afterwards 
he, the said defendant^ should be thereunitf i^uested; 
nevertlieless the said defendant, although oftentimes after* 
wards thereunto requested, hath not yet paid to the said 
plakitiff the said sum of 4000/., ot any part thereof, but 
the same to him to pay hatli hitherto refused, and still 
doth refuse; wherefore the said plaintiff saith he is in¬ 
jured, and hath sustained damage to the vt!$ne of 4000/., 
and therefore he brings his suit, and so foi^h, pledges 

•s 

to prosecute John Doe and Richard Roc. But the said 
John WilUams, though solemnly called by the recorder 
and afterwards by the crier of the said court, cometh 
not; whereupmi s day is given to the said John Williams, 

to appear in the said plaint untjl the next court of the 

1 

lordship afbr^hid, ;to be holden in and for the lordship 

aforesaid 
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aforesaid here, and within liie jurisdiction of the same 

court, to wit, at, &c., on the 5th day of Oct(^' now 

next ensuing. The same day is'given to*the said 

. ^ ® “ L^ Bxgor, 

Lord Bagoty io be there and so forth. At 

which same next court, to wit, at the court of the said 
lordship, holden before the said Et ih Jones, steward 
of the said lordship as aforesaid, and within the juris- 
diction of thc*same court, to wit, at, &c,, on the said 
5th day of October itf the year aforesaid, comes the said 
WiUiam Lord Bagot, by his attorney aforesaid, but the 
said John Williams, though as aforesaid solemnly called, 
cometh not, whereby the said William Lot'd Bagot re- 
mains therein undefended against the said John Williams, 
therefore it is considered according to the custom of 
this court, tliat the said William Lord Bagot do recover 
against the said John Williams his said debt, and also 
6 /. 18s. for his damages which he has sustained, %well 
on occasion of the detaining his said debt, as for his 
costs and^l^rges by him about his suit in this behalf 
expended, by tlie court here adjudged to the said 
William Lord Bagot, and with his assent. And the 
said John Williams in mercy and so forth. And, there¬ 
upon, by a certain veridcation duly made on tlie part 
and behalf of the said William Lord Bagot, by the oath 
of the said Thomas Tumor, sworn before Edward Jones, 

Esq., recorj|er of the said court of the said lordship, 
and duly filed in the said court, it is manifest, and . 
made manifest to the said court, that the sum* of ^400/. 
of lawful money of Great Bri^in, besides \he ordinary 
costs of suit, is still due and unpaid to the said William 
Lord Bagot: and thereupon it is commanded to Thomas 
Tumor, John MaddoeJes, and other boHjifs, that they, or 
Vql. 111. 8 E 


soma 
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1825. 


Williams 
affnivst 
Lord Bagot. 
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some or one them, of the goods and chattels of the said 
John Williams^ if found in the said lordship and juris¬ 
diction} cause to be made, as well the said debt of4*000/,, 
as also the said sum of 6/. 18s., which, to the said William 
Lord Bagoty in the said court was awarded for his said 
’costs and damages as aforesaid, and whereof the said 
John Williafns wa^ convicted as aforesaid; and that they 
have the said money at the next court to be holden for 
the said lordshij), to be Vendered to the said William 
Lord Bagot, for the debt, damages, and costs aforesaid, 
and that they have there this precept. And the said 
writ was then and there indorsed by the said court to 
levy the sum of 8i()G/. 18^., beidg the amount of the 
sa'id sum so as aforesaid verified, and of the costs and 
damWes so as aforesaid bv the said court awarded to 

o ^ 

the ^id William Lord Bagot. And afterwards, at the 
said court, to wit, at the said court of the said lordship, 
holden before the said B. II. Jones, steward of the said 
lordship as aforesaid, and within the jurisdiction of the 
same court, to wit, at Ihdhin a/oresaid, in the county 
aforesaid, on tlic 2d day of November in the third year 
aforesaid, come the said Thomas Tumor and John 
Maddocls, and inform the court, that, by virtue of 
the said writ, they have caused to be made, of the goods 
and chattels aforesaid of the said John }\llliams, the sum 
of lAlG/., which money they have ready before the 
stev^rd of the said lordship, at the day and place within 
containetl, ^to render to the said JVilliam Lord Bagot, 
in part of his debt and Costs in the said writ mentioned. 
And they further certify, that the said Johii Williams 
has not any other oc. more goods or chattels within the 
said lordship, whereof they can cause to be made the 

residue 
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residue of the said debt and costs aforesaid, according 
to the exigency of the said writ. 

The ^jiswer of 'Thomas Tumor and Jolm Maddocks. 

• R. H. Jones. 


1825. 

Williams 
again$t 
Lord Baqot. 


The following errors were then assigned: That by * 
the record .it appears that a suminons and also an 
attachment issued out of the lordship»court on one and 
the same day in the same sirtt; and that the two pro¬ 
cesses are inconsistent with eacli other, and cannot by 
law be issued together. That the ])rocess against the 
person and against the goods of the said John Williams 
issued out of the lordship court at one and the same 
time. That inconsistent processes, one bailable, th*e 
other not bailable, were issued at one and the same 
time. That process of attachment was issued ag^nst 
the goods of John Williams before any process of sum¬ 
mons against him was returnable. That two incon¬ 
sistent processes were served u})on xTohn Williams at the 
same time. That no a^ipearance was ever entered in 

the said lordship court by or for the salil John Williams 

• 

at the suit of the said Lord Bai>ol in the plaint afore¬ 
said, nevertheless Lord Bagot proceeded to declare and 
sign judgment against the said John Williams^ he not 
having appeared or being in any manner brought into 
or before the said lordship court. That in the record 
aforesaid there is no entry of any appearance by or/or 
the said John Williams in the said si^, w'her^as by the 
law of the land an appearance must be entered by or 
for a defendant, in order to warrant a plaintiff in de¬ 
claring against him, and signing judgment for want of 
a p^lea. • Common errors. Joinder in error. 

3 E 2 


A cer- 



7«0 


CASES IN. HILARY TERM 


.1825. 

WU-tYAMS 

agqinst 
Lofd Baodt. 


A certiorari then issued, commanding the steward of 
the lor^iship court of JRjifhin to certify the practice of 
that court, with all things touching the same, |o which 
the following answer was sent: * “ The court of the lord- 
ship of linthina Sif. is, and fram time immemorial hath 
been holden before the steward, who oiBciates as judge 
thereof once every fourteen days, thgt is, on every 
alternate Saturday; and, by tha custom and usage of 
the court from time immemorial, a creditor may sue for 
a debt amounting to or exceeding 40s. at any inter¬ 
vening time between the holding of the said courts. 
And after having duly made and affiled an affidavit that 
a sum of money is justly due to him from a debtor, he, 
by Jiis attorney, may levy his plaint against such debtor 
as of the preceding .court day, which the recorder of 
the^flcourt enters in the court-book under the style and 
tilil of the next preceding court-day; whereupon a 
summons from the recorder to the defendant issues, 
according to such usage and custom, whereby the de¬ 
fendant is summoned to appear at the court to be holden 
next immediately after the date of the summons, to 
answer the plaiiitiff in a plea of debt, and is tested the 
day it is issued; and at the same time a writ of attach¬ 
ment, according to such usage and custom, is issued 
under the hand and seal of the recorder, tested before 
' the steward on the next preceding court-day (dated in 
thw m?^rgiu the day and year on which it is actually 
issued), vfhereby^hc bailiffs therein specially appointed 
are commanded to attach the defendant by his goods 
and chatt^s, if found within the lordship, and them 
safely keep, so that the defendant be and appear by 
good and sufficient sureties, at the next court to be held 
Ibr the lordship before the steward of the lordship, to 


answer 
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^ .,r'* 

answer to the plaintiff therein .named in the plea therein 1825. 
mentioned, which is tested on the preceding court-day. ■■ j 
The summons bears, in the marifin, the name of the agaiiut 

.. . , . LonlB«3iw» 

particular bailiff to whom the writ of attachment is 
directed, and who is appointed to serve the summons 
and execute the attachment, which .serj^ice and exe- 
cution are, according to such usage and custom, effected 
within the'limks and jurisdiction of the same court, 
either by shewing the original summoiis and attachment 
to the defendant, and giving a copy of the summons to 
him personally, and taking possession of his goods and 
chattels equal in value to the debt sworn to and costs, 
or by shewing the original summons and attachment to 
the defendant’s w’ifo his dwelling-house, and by giving 
her a copy of the summons in his dwelling-house,, and 
taking possession of such his goods and chattels. If 
the defendant, accortling to the exigency of the v8Ht of 
attachment, gives sufficient sureties to ajipear and srasfy 
the plaintiff, if the latter should obtain a verdict or judg¬ 
ment in the said plaint, the condemnation money, being 
debt, damages, and cosfs, then the goods and chattels so 
taken or attached are immediately given up and fe¬ 
stered to the defendant. The defendant is, however, at 
liberty to appear and proceed to trial without putting in 
such bail, if he chooses to permit his goods and chattels 
to remain in the custody of the bailiff to abidd the event 
of the suit. At the next court holden in and for tlfb 
lordship, after the service of the summons an^ sdzure 
under the attachment, the bailiff infeniis the\:ourt^ upon 
oath, of the time and manner of such service and seizure, ‘ 
and the plaintiff is then at liberty, at the same court, to 
file his declaration against the defendant; and if the de¬ 
fendant has not previously caused an appearance to be 

3 E 3 entered 
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W 

1825. entered for him, he is then and there solemnly called in 
"' open court by the recorder, and afterwards by the 

against crici* of. tile coiii t, to appear io the plaint^ and plead to 

XiordBAGox. , , . 1 . I* 1 I* 1 I 

the plaintfjps declaration ; and, in case ot default, a day 
is given to ajipear and plead^ until the following court; 

and if the defendant does not appear and plead pre- 

* • 

vious to such follqwing court, he is again in like manner 
called at such following or third court; to appear and 
plead; and if the defendant sholild still make default, 
and neglect to appear, tlien at such third court judg¬ 
ment by default is given, according to such usage and 
custom, for the plaintiff against the defendant for the 
amount of the debt, and for the costs and damages sus¬ 
tained by the plaintiff by reason the defendant’s de¬ 
taining the debt; and that afterwards an affidavit or 
verification on oath is made by or on behalf of the 
plaitftiff of the amount of the debt justly and truly due 

'•A' 

froth the defendant, and unsatished, to the pluiiitiff, and 
execution is thereupon awarded by the court, indorsed 
to levy for the amount of the debt so sworn to, and 
costs taxed by the recorder of the court.” 

V 

% 

The case was now argued by 

Patteson^ for the plaintiff in error. The certificate 
certainly appear.-: to have been framed so as to support 
the record, and if the custom alleged in the certificate 
be good ill law the judgment must be affirmed. But 
the Custwm is not good; for, first, the process was 
erroneous, ^and^^ S&toridly, custom cannot authorize a 
plaintiff’ to declare against a party who is not in court. 
First, as to the process, it appears that the plaint was 
levied^between the 7th of September 1823, and the 21st, 
as of tthe 7th. A suinraons issued on the 18tb, tested 

the 
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die same day, I’eturnable op !he 21st; the attachment 

issued on the same day, tested the 7th, and was 

« 

made returnable on the same day, and the ojhcer re¬ 
turned that both were executed on the same day. Now 
that in edect is the same as if the attachment had 

t 

issued without a previous summons j but it is a general 
rule tliat that cannot be done in inferior courts. Pre- 
vious summorjs means a summons returnable before the 

attachment issues, for the latter issues for non-com- 

• 

pliance with the summons, Com» Dig* Court {P, 8.), 
Marjpole v. Basneit (a), Murphy v. Fitzgerald (5), Titley 
V. FuxalL{c) And in Cowi. Dig. tit. County (C. 9.) the 
rule is thus given: “ Process in the county court shall 
be by summons, attachment, and distress infinite, in all 
personal actions by plaint or justicies, except in trespass* 
In trespass it shall be by attaolimeiit and distress in¬ 
finite.” \Bayley J. Are there any cases which shew 
that this can be assigned for error?] In Mor^ia v. 
Sloper{d) it appears to have been considered that it 
might, for there Willcs C. J. cites a dictum of Powell B. 
in Gwinne v. Poole {efy tluit a capias, in the first instance, 
in inferior courts is erroneous, and not void; an^ he 
dissents from that position not on the ground that the 
process was not erroneous, but that it was void. And in 
Prat V. Dixon (,/) the judgment of an inferior court, in an 
action of debt, was reversed on error because it appeared 
by the record that the defendant below was attached in 
the first instance, and not summoned; an^ the same 
point was ruled in Ward v. Ellaym^^ But, secondly, 


ims. 

WlfUA|l9 
((gainst 
Lord BAiOOXt 


(a) JFilles, 58. n. (b) WUles,38, n. 

(c) mies,686. (d) IFUles, 30. 

(<;) Lntw. 935. and 1560. (y) Cro, Jac. 1Q8. 

(f) Cro. Jac, 261. 
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1S2S; it is shewn by the record* tlmt the plaintiff declared 
against the;, defendant at the same court at which the 

aa^ summons* and attachnient were returnable; for, after 
Low Bicoft 

setting out that at tlie court holi^en on the 21st of Sep¬ 
tember the bailiff informed thp court upon oath how 
the summons and attachment had been executed, it pro- 
ceeds; “ And hereupon the said W., Lord Bttgot^ de¬ 
clares against the said J. Williams i** *and after the 
declaration it is stated, “ biit the said J. Williams being 
solemnly called, cometh not, whereupon a day is given 
to him to appear in the said plaint until the next court/* 
It is therefore manifest that the declaration was before 
appearance. And even-before the defendant 

was called.] That is so, and no instance can be shewn 
where a plaintiff has been held at liberty to declare 
before the appearance of the defendant, except where, by 
the rules of the superior courts, the declaration is deli¬ 
vered or filed de bene esse. At common law there were 
two modes of proceeding; first, by arrest, in which case 
there could be no declaration until the defendant was in 
court, or by summons, attachment, and distress infinite; 
and>then if the defendant neglected to appear, his goods 
were sold under the distringas. There might possibly 
be a valid custom for the plaintiff to appear for the 
defendant, but that is very doubtful where the goods of 
the party have been taken under the attachment, for it 
cannot be done where bail has been taken in the superior 
courts. But now the stat. 12G. 1. r. 29. applies to 
inferior as w^l aStsflphrior courts; and although an ap¬ 
pearance may be entered for the defendant by the plain¬ 
tiff, yet the former must have been personally served 
with iij process. Here there was no personal service, 
and noiBppearance was entered. 

ChUty 
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Chitty contr^. The 12 G.*l. c. 29. does not apply to 
inferior courts, and they may still be governed by their 
own customs. If that statute had such application, the 
proceeding by foreign attachment in the mayor’s court 
would be affected by it. Yet there a judgment may be 
obtained against the garnishee, although the defendant in 
the original action has never been actually summoned, 
and that defeifdant is bound by thje judgment. It is 
certainly reasonable that the ^efentlant ought to appear, 
and have an opportunity of answering the plaintifTs 
declaration before judgment is given j but here he had 
such opportunity, for the process was served on his wife 
at his dwelling*house 4 it must therefore be presumed to 
have come to his hands, as in the action of ejectment* 
There is not in this case the same apparent hardship as 
in some parts of the practice df the superior courts, 
ex. gr. the fixing of bail by suing out two writs of 
sci. fa., of which it is unnecessary to give them any 
notice, SiUitoe v. Wallace {a), Clark v. Bradsha<w, (b) 
\hittledale J. The certificate of the practice of this 
court does not agree with the record. The certificate 
states, that after the declaration the defendant must 
be called to appear and plead; the record states that 
he was called^ not that he was called to appear and 
pdeadi now a mere calling of the defendant gives Ho 
notice of a declaration having been fileif, but that 
notice is given by a call to appear and plead.] Then 
as to the other objection made to the process, that 
was not a ground of error, but fflftrejy an irregularity 
which is cured by the statute of jeofails. The record 
would have sufficed if it had been set out with a taliter 

(«) Tidd’sPr. 1144. (6) IJEas/, 89,^ 


ism 

WuiMJt* 

affiinut 

LdrdB«cN>sr< 


processum 
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18 ^. 


WjLM^MS 

v^nsl 
Lord 6ac.pt» 


processum est after the plaint [^flolrq^d J. You may 
justify by pleading with a taliter processum est, but this 
is very different.] 

* 

Bayley J. I have no doubt that the custom stated 
in the certificate isi bad in law. This was an action in 
a court of r^cord,^ and a final judgment there is con- 
elusive against all parties and privies; ahd it is contrary 
to common justice that a party 'should be concluded 
unheard. In ordinary actions of debt there is first a 
summons, and upon the return of that a distress. 
TJiere is not in general any attachment in actions of 
debt. Here there was an attachpient concurrent with 
the summons, and that is alleged to be according to 
the enstom of the court. Perhaps the custom might 
render the proceeding valid, but it is not necessary to 
decide that point. It seems to me to be a fatal objec¬ 
tion that the plaintiff declared in the absence of the 
defendant, and that final judgment was given against 
the latter although he had never appeared. It is un¬ 
necessary to go beyond the facts of the present case in 
order to judge of the reasonableness of the custom. 
Only seventeen days elapsed between the issuing of the 
process and final judgment; the process issued on the 
I8th of September returnable on the 21st. It was not 
served pei%onaliy on the defendant, but on his wife, in 
his dwelling-house, that being within the jurisdiction 
of the CQUit. It is not alleged as a part of the cus¬ 
tom that the pr«eess so served must come to the 
liands of the defendant. At tlie next court, held on 
tlie 21st, the party w^ called, and did not appear, and 
at thu next, fourteen days afterwards, final judgment w'as 
given^pgainst him, and by that, if it be good, he is con¬ 
clusively 
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clusively bound. It is very possible that in the short 
interval of seventeen days the defendant may not have 
received any notice of the action. There is up analogy 
in the law to support this custom. In all the forms of 
the superior courts it is alleged that the party comes, 
and in all personal actions his personal appearance is 
recorded. If he does not appear,^ the^ the plaintiff 
may proceed 4)y summons and distress infinite, or by 
outlawry where a tapias lies. In certain cases the 
plaintiff may enter an appearance for the defendant by 
virtue of the 12 G. 1. c. 29., but then the defendant 
must have been personally served with the process. 
That statute extend^ to inferior courts, but the plaintiff 
below could not avail himself of it, inasmuch as the de> 
fondant had not been personally seized. For, these 
reasons 1 am of opinion that the judgment of the court 
below must be reversed, and 1 also agree in thinking 
that the record varies from the practice certified in the 
manner pointed out by my brother LiUledcUe, 


W7 

1825. 


Williams 
agaitut 
Lora Bloer. 


Holroyjd J. I am of the same o])inion upon that 
point, and also upon the general question; for iu ap¬ 
pears to me that the custom certified is bad. In per¬ 
sonal actions it must appear that the person of the 
defendant has been brought into court. In real actions, 
first the petit cape issues, upon which the issues of the 
land sought to be recovered are taken, if the defendant 
does not appear to that process, the grand ^pe goes, 
upon which the land itself is takeift but !hat does not 
affect the defendant’s person. In the superior courts 
the summons is the first process in debt or covenant; 
in trespass, an injury having been done, an at^dtimenl 
issues in the first instance. The party is then attached 

by 



m 

18S5. 

.WiLLuaii 

agnmat 

LerdSAacKC. 
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by bis goods, and if he doqs not appear, the pliiintifTs 
complaint cannot be heard, but he may proceed by dis¬ 
tress infiijite; and even where a capias is issued, the 
sheriff brings the party into court, if he can; if he 
cannot, then the plaintiff must^f^roceed to outlawry^ 
This is undoubtadlyc the course of practice in the supe- 
rior courts, and if the right of ileclaring in the absence 
of the defendant, which is now contended for, can be 
supported on any legal principle, it is singular that it 
should not be within the power of the highest courts in 
the country* 


Littlejdale J. 1 think tliat t^ie judgment of the 
court below was erroneous on both the grounds alleged; 
First, ^ I think it was error to issue a summons and 
attachment on the same day. Summons is the first 
proce^ in the courts above^ and X think that a custom 
contrary to that cannot legally exist in an inferior court. 
It is said that this is a mere irregularity, and that an 
application to correct it should have been made to the 
court below. But the certificate states it to have been 
according to the custom of that court; an application to 
the court below must therefore have^en unavailing. I 
think that there was also error in the plaintiff’s declaring 
befiire the defendant had appeared. In the superior 
courts there cannot be a declaration until after appear¬ 
ance. In some cases the plaintiff may proceed by out¬ 
lawry, in others by distress infinite, and in the exchequer 
by commission o^-^belUon. By the 12G.1. c. 29. 
the plaintiff has authority to enter an appearance for 
the defendant, but every such entry shews that the 
defemiant has appeared; and they cannot be made until 
the process has been personally served. Neither would 
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it be sufficient in this caserto say taliter processum e4t. 
That is sufficient where the proceedings of the eourt 
below are brought in collaterally, but here we are ex¬ 
amining the record itself. For these reasons 1 think 
that the judgment mtist .be reversed. 

• Junlgment reverse^ 


1825. 

Wttukm 

•mgaimt 


J. ScHLENCKEE and Another against W. Moxsy, 
Survivor of J. Moxsy, deceased. 


^HE first count in the declaration in substance stated 
that the defendant W. Moxty and one J. Mox^ in 
his life-time held a certain messuage and prenyses in, 
&c., as tenants thereof to one C, Whitmore, for a term, 
a part of which, via. nine years, was unexpired) at a 
rent of 40/. a-year ; and that so holding the premises, 
on the 24th October 1815, they, by indenture, demised 
a part of the said messuage to the plaintiffs for the term 
of nine years, at the yearly rent of SOI. That in con¬ 
sideration of the^ premises, the defendant promised and 
undertook to the said plaintiffs to indemnify and save 
them harmless from and against the said'‘yem'ly rent 
payable to the said C. Whitmore; and assigned as a 
breach that the defendant did not save them harmless, 


Where the 
tenant of cer* 
tain premises 
finderlet a part 
by deed, and 
the original 
landlord dis> 
trained for rent 
upon the Hinder- 
tenant: Held, 
that assumput 
would not lie 
by tlie latter 
against his les¬ 
sor upon an 
implied pro¬ 
mise to indem¬ 
nify him against 
the rent pay¬ 
able to the 
superior land¬ 
lord. 


but that they were obliged to pay two years' ground rent 
to C. Whitmore Sor the years ending Lady-day 1822, and 
Lady-day 1823. At the trial bSlffi'e Ablott C. J., at the 
London sittings after Hilary term 1824, a verdict was' 
taken for the plaintiffs for the sum of 34/. 12.f. *7d., sub¬ 
ject to the opinion of the Court upon the follc^dhg case: 
on the %Sdi of September 1806, C. Whitmore demised 
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1825. the premises in tlie cleclanition mentioned to one IV, 
_ NmgJif, for the term of twenty years from Midsimimer 

precedinsj with the usual covenants, at the yearly rent 

Mcnvr. 

of 40/. In the year 1815, Hephurrii then as¬ 

signee of the sail! term, assigneu^fs interest in the pre¬ 
mises to the defendant and to J, Moxsy deceased. 
During the thne they were in possession, v[z. on the 
24th of October 181,5, the defendant anif J. Moxsy^ by 
indenture, granted an under-lease of a part of the said 
premises to the plaintiffs, from the then last Michaelmas- 
(lapi for the term of nine years, at the yearly rent of SO/., 
free from all parochial and parliamentary taxes, with 
covenant for the payment of the rent, for quiet enjoy¬ 
ment, and other usual covenants ; but the lease did not 
contain a covenant that the lessors would indemnify the 
lessees against the claim bf C. Whitmore^ the ground land¬ 
lady. ^The plaintiffs regularly paid their rent to their 
lessors Up to Midsummei' 1821. The two following quar¬ 
ters, namely, the Michaelmas and Christmas quarters, they 
paid to one Wade^ to whom they understood the defend¬ 
ant and J, Moxsy had assigned all their interest in the 
held under C. Whitm^e, After the last 
payment Wade^ who lived in the ot^r part of the in 
part demised messuage, left the same, and could not be 
found. On the following quarter-day, namely, JLadp- 
dapt 1822, Mr. Whitmore^ the agent of C. Whitmore, 
claimed 40/., a year’s ground rent, and 1/. Os. 2</. re¬ 
deemed land-tax, which the plaintiffs, under threat of 
distress, were compelled to pay. In March 1823, an¬ 
other year’s ground rent became due, for which C, Whit¬ 
more actually distrained on the plaintiffs, together with 
a year’l Redeemed land-tax; this the plaintids were also 
obliged to pay, making the sum, including the ex- 


leasewhich they 


pences 
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pences of distress, 83/. 5s, 44/., leaving upon a balance 
34/. l^s, Id, claimed to be due to the plaintiffs from 
defendant, after deducting the 30/. yearly rent due from 
plaintifts, and some ot|^r trifling items, being die sum 
taken by the verdict, fl’he defendant paid the rent and 
taxes up to Midsummer 1821. One liT. Watson being 
called as a witness on the part of the d<efendant, and 
I'equired, undet* a subpoena duces tecum for that pur¬ 
pose, to produce an assignment of the said term, alleged 
to be executed by the defendant, after the death of 
J. Moxsyj to WadCf in Jnh/ 1821, declined to produce it 
unless he was ordered so to do by the Lord Chief Jus¬ 
tice; and he demurrcnl, on the ground that it was de¬ 
posited with him by Wade as a collateral security, jind 
the production of it might be injurious to his interest. 
The Lord Chief Justice ruled* that Watson was not 
bound to produce the assignment. Wade had Jiever 
paid rent to C, Whitmore^ but he was in possession of 
the original lease from C. Whitmore to Nooglit, which 
was produced by him* at the trial, and duly proved by 
the subscribing witness. 

The questions f%. the opinion of the Court were, • 

First, whether une Lord Chief Justice should have 
directed the witness to produce the assignment from 
Moxsy to Wade ? 

Secondly, if the Court should be of opinion that the 
witness ought not to have been required to produce the 
assignment, whether under the above circumstances the 
plaintiffs are entitled to recover ? *** 

Thirdly, if the Court should think that the witness 
ought to have been directed to produce the assignment^ 
the assignment to be considered ia evidence, anef whe¬ 
ther in that case the plaintiffs are entitled to recover ? 

CWrtaood 


1825. 


flgoiiue 

Menwr. 
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1825. 

SCHUMCKU 

9gainst 

Kossr. 


Cumood for the plaintiffs, il^ven supposing that the 
Lord Chief Justice ought to have insisted upon the pro¬ 
duction, of the assignment to Wadcj still the plaintiffs 
would be entitled to recover. It is true, that the as- 
signee of a lease, who again aa'signs his interest, is not 
responsible tothe*lessor for any breach of covenant not 
committed ^hile jthe lease is vested in him; but this is 
a very different case. The defendatit and J, Moxy 
were original lessors of^part of the premises to the 
plaintiffs, and could not get rid of their responsibility by 
assigning their lease of the whole. It is stated that 
the under lease contained no covenant to indemnify. 
That is so; but by implication of law a promise arose 
ot^ their part that they would indemnify tlie plaintiffs 
against all payments, save the annual rent of SO/. 

Curiam. It is unnecessary to decide whether or 
not 'thev Lorch Chief Justice was right in refusing to 
order the production of the assignment to Wade, for it 
is perfectly clear, that no action of assumpsit can in this 
case be maintained on any implied promise. The 
parties made an express contract by deed; that excludes 
any implied contract. If the plaiflinffs were interrupted 
in the quiet enjoyment of the premises, covenant would 
lie on the demise, Cofn. Dig. tit. Cmenant (A 4-.) Upon 
this view of the case the first and second questions pro¬ 
posed to us become immaterial, and a nonsuit must be 
entered.« 

^ Judgment of nonsuit, (o) 

Campbell was to have argued fqj^ the defendant. 

‘'Ha 

(«)'lo right to cotnpd IFaimi to produce the im^QBlcnt. IW 
jr Aarit. cn Mv. 1779, ted the there coileeted. 
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Gabay and Another against Lloyd. 

^ ° • 

^Declaration upon a policy.of insurance .on 

goods, as per annexed statement vali|^ed at .2800/.,' borses wur- 

y . 7 r • ranted free 

on the ship Antmell, at and irom Liverpool to Jamaica, from mortality 
By a memorandum,* liorses were watranted fi^e of in*\he^couree 
jettison and mortaUtp, The dedai^atioft tlien stated ”,^co^,ssqu“®cc 
that the defendant subscribed the policy for 200 /.; “^ 4 ^“ ” 

that three horses, parcel of the goods valued in the stonn, the 

* ^ horses broke 

statement, had been sjiipped at Liverpool on board the down tiie par- 

. titions by which 

Ainvmll; that the plainlius were interested, and t^en' Uiey were se- 
averred a loss of the horses by perils of the sea, Aj; the by their kick- 
trial before Abbott C. J., at the Ixnidon sittings, the jury and wounded 
found a special verdict, stating the following fact(t||,the 
order for effecting the insurance, that die three mirses tbey all died: 

^ licld^ upon 

mentioned in the declaration were parcel of the goods special verdict, 

that this wab a 

valued in the statement^ the payment of the premium; loss by a peril 

• of the sea, and 

the subscription of the defendant; the shipment of the that the plain- 
horses; the interes^f the plaintiffs in the goods; and 
amongst these, of tW threes, horses; the sailing of the uie^s^cciaiTCr- 
vessel; and that on, &c. at, &c. the said vessel hj^ing the f® 

' ' ^ o ,tam usage with 

said three horses on board thereof, together with the other 

^ ^ • policies pre- 

goods in the said order mentioned, the said horses (wliich '“He*! amongst 

' the underwri- 

were between decks) being at that time in good safety, ters subscribing 
and properly secured in stalls, with slings anc^ halters, £%rf’s coffee- 
and having sufficient partitions bet^e^ them, and also d°M,^d merl 
a person to attend to take charge of them; and tlie said SS^Secting 
vessel being in every ripspect seaworthy, sailed •Irom the andUiauhe™’ 

^ Hey in question 

was e&cted at {,%d’s coffee-house, but it was not found that the plaintiff was in the habit of 
effecting policies at tliat place; Held, that this usagp was nojlijBuiBciei^tAObHind the plaintiff. 

VoL. III. 3 F port 
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port of aforesaid cn her said voyage; and t^liat 

during tlie night of that day the wind came on to blow 
ifiom hardi with excessive squalls, and the gale continued 

with excessive squalls. The saW three horses, by the la¬ 
bouring of the vessel, broke thejr slings, and one of them, 
|jy kicking, broke down the partition between it and the 
next horse, ia consequence of which the remaining par¬ 
tition, by the kicking of the two horses which were tluis 
brought together, was alsq broken down, and the three 
horses having then nothing to support them, were un¬ 
able to stand, on account of the great rolling of the 
vessel; and that by their kicking they bruised and hurt 
each other so much, that about eight in the morning of 
thet26th two of them were found dead, having their necks 
broken, and being otherwise excessively bruised, and that 
the third was in a dying state, and in about an hour and 
a half afterwards it also died from the wounds and 

N 

bruises it ^ad received ; and that the slings having been 
broken in the manner above mentioned, they could not 
for some time be replaced or repaired on account of the 
state of the weather, and from the danger of going 
anfbngst the horses, which were then loose and unsup¬ 
ported ; and' that the death of the norses was not occa¬ 
sioned by the neglect or defimlt of the plaintiffs or their 
servants,«qr of the master or mariners of the vessel, in 
the shipping, stowing, or taking care of the horses, but 
* w'as owing to the circumstancea«f« set forth in manner 
afdresaid. The special verdict then stated dial the 
vessel afterward arrived at Jamaica with the residue 
qf the goods, and that the defendant had notice of 
the loss, %nd was called upon to pay his proportion of 
the loss, but refused 'So to do; and that, according to 
the ahd ou^stom among insurers or underwriters 

who 
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who were in the habit of subscribing policies marine 
insurance at I2oy£% coffee-house in London^ and mer* 
chants and others effecting such policies insurance 
there with such insurer or underwriters, there were 
before and at the time of effecting the policy in the de¬ 
claration mentioned two descriptioni^of*policies for in* 
suring live stock on board ships on voyages from the ports^ 
of the United Kingdom to Jamaica ^d elsewhere; one 
containing an exceptmn froni.the perils insured against, 
or a warranty of freedom from mortality; another not 
containing any such exception or warranty, and whi^ 
latter description of policies usually contained words 
expressly including Uie risk of mortality; that for in** 
surance by policies of the first description the premium 
has been much lower, in some instances four or* five, 
in others six or eight times less, than for insurance 
by policies of the latter description, and ha;f^idseem 
usually the same as has been paid at the j.ime* upon 
inanimate goods. And that, in case of insurances by 
policies of the first description, that is, policies contain¬ 
ing such exception of losses by mortality, die assured 
have not claimed frjm the underwriters, and the undbr- 
writers have not pam to the assured, or bebii considered 
liable to pay a loss by the mortality of catde in any 
case where the vessel, on board which such cattle were, 

'arrived safe; but it had always been usual on polidbs 
of the latter description, to claim and pay a loss byi 
mortality of cattle, in ail cases where such Jos% had oc¬ 
curred, although the vessel arrive? sa^; and that on 
policies of each of the descriptions before mentioned, if 
the vessel had been lust on her voyage aUd die animals 
drowned, the underwriters aforesaid had been in the 
habit of paying to the assured. The special'verdict 

S F 2 further 
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1825. further stated, that the policy of insurance in the declar- 
ation mentioned was effected at Uoyd*& coffee-house 
ngavtut aforesaidj and was then and there signed and subscribed 
by the defendant, who was an insurer and underwriter 
there. 

This case/i^ras i¥)w argued by Parke for the plaintiffs, 
and Campbell for jtbe defendant; and There were two 
questions, first, whether ^y the w’brds of this policy the 
underwriter was liable for the loss accruing from the 
rieath of the animals. The arguments upon this point 
■were in substance the same as those urged in ZiCtwwicc 
V. Aberdein. {a) • 

The other question W'as, whether, assuming that case 
to bt well decided, the usage found by the special ver¬ 
dict did or did not shew, that it was the intention of the, 
fparties to the contract, that the underwriter should be 
.exempted. It was contended for the defendant, tiiat 
the usage was sufficient to explain the meaning of the 
parties, and to control the ambiguous language of the 
policy. Petty v. The Uoyal Exchange Assurance Com- 
pdnyib). Noble V, Kennoway (c\ C^ier v. Jennings {d), 
Vattance v. Demur {e\ and Palmci' v. Blackburn {/) 
were cited; and it was urged that the usage clearly shewed 
that it was not intended that the underwriters should be 
liable for a loss of this description. 

For the^ plaintiffs it was contended, tliat the usage 
Pound was nb^li^clent to bind the plaintiff*. The facts 

(a) 107. (i) 1 JSmw.341. 

(c) Dougw 510. (d) 1 Camp. 505. 

fi (g) 1 Camp. 505, (f) 1 61. 

ft 

stated 
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stated were merely evidence,*from which the jury might 
have drawn a conclusion that there was a usage. The 
usage found was confined to insurers or underwriters 
in the habit of subscribing policies at Llc^d^s Coffee¬ 
house, and merchants aud others effecting such policies 
there with such underwriters; but it* was not found 
that the plaintiffs were in the habit <ff effecting policies 
at that place. There was nothing;* therefore, to shew 
that the plaintiffs had any knowledge of such a usage. 
Now tlie principle upon which usage is received as 
evidence to explain the ambiguous language of a 
policy is, tliat the parties to it are supposed to con¬ 
tract with a knowledge of that usage. Here it does 
not appear that the plaintiffs had any knowledge of *the 
usage, and tliey cannot be supposed to have contracted 
^witli reference to it. 


797 
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Gabat 

age^t 

Lloyd. 


All the Court were of opinion, that the usage found 
in this case was not sufficient to t:ike it out of the rule 
laid down in LanorcncGk v. Abcrdcin (a), inasmuch as it 
was not found to be the general usage of the w'hole 
trade in the city 0 hondon, but only in one house 
where policies w^ere usually effected by private indi¬ 
viduals. If there had been any evidence to shew that 
the plaintiffs were in the habit of effecting policies 
at ljloyd!% Coffee-house, the jury ought to have found 
that they had knowledge of the usage vrhich j)revailed 
there. A court of law does not J^n,<jw judicially w'hat 
proportion of the policies effected in Ijmion are effected 
at LUyd^s Coffee-house; and even if that had been found, 
it would only be evidence of the usage in London, and 

(n) .-JA.i^.107. 

3 F C 


the 
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the jury ought to have fdtind the fact of an existing 
usage: here there was no usage found sufficient to bind 
the plaintiffs. 

As to the other point, the wl^ole court were of opi> 
nion, that this case fell within the decision in the case 
of Lawrence \.\Aberdein^ and Abbott C. J., Bayley J., 
and Holroyd^S., said, that they thought that case pro- 
perly decided, anihthat they had heard nothing to in- 
duce them to alter the opinion which they had then 
&rmed. Littledale J. said, he doubted whether he 
should have concurred in the decision in the case of 
Laurence v. Aberdein, but that he thought this case was 
hot distinguishable from it. 

Judgment for the plaintiff. 
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liiESON against PiiAiiMAN, Gent., One, &c. 


A SSUMPSIT against an attorney 'for negligence an action 

■* * • fnr TiPfrlJiTPiif 

Plea, the general issue. At th« trials before HuU 
lock B. at the Warwick Spring assizes 1824*,. tlie jury 
found a verdict for ’the plahitilF, with 600/. damages. 


directed the facts to be stated in a special case. 


for negligence 
against an at¬ 
torney who was 
employed by a 
purchaser to 
inspect the title 

Tlie defendant having moved for a new trial,' the Court ^ estate, it 

” appeared that 

by indentures 
of lease and 

The plaintiJF had contracted for the purciiase of an release of the 
estate, consisting of v'eehold lands and premises, at the of Octobn n06r 

n ^ 1 r T 7 -r, 7 • I ii, cstotc had 

sum ol 3400/., irom one Joseph ISurlnagei who had eon- bcwi conveyed 
tracted to sell the same to the plaintiff in fee. And in fet^/of 

• vendor’s wife, 

^ and to J. C., 

to bold unto the said T. M. and J. (?., and their heirs and assigns, to the use and 
behoof of the said T. M. and J. f7., and the heirs and assigns of the said T. JIf. for ever, the 
estate of J. C. being used only in trust for the said T, M , his heirs and assigns. 7'. 
devised the estate to his daughter and to the heirs of her body, but in cose she died without 
leaving any issue of her body living at her decease, then tb his nephew 1\ M,, and his heirs 
for ever. The daughter afterwards, by bargain and sale of the 11th of/V^ruory I8H, 
conveyed the estate to one J. W., to tlie intent that he might become tenant of the freehold 
for the purpose of sullering a%ecovery, and a recovery was suffered in pursuance of such 
deed. The daughter afterwards, by deeds of lease and release of the 4th and 5th March 
1814, executed upon her marriage, reciting tliat she was seised in lee^iraple of the estate, 
conveyed the same to tw^taustecs in trust for her and her husband and tlieir issue, and in 
default of issue, to sucu^erson as she should appoint- The marriage was afterwards 
solemniecd, and the daughter died without issue, and devised the estate in fee to her bus- 
band, who survived her. The husband having contracted to sell the estate to the plaintilT, 
in pursuance of that contract, dclivertnl an abstract of his title to the defendant, as attorney 
to the vendee, and this abstract contained the deeds of the 9th and 10th of October 1796, 
but it omitted to state certain indentures of lease and releasa of the li.5tb and 26th February 
1814, whereby J. C. conveyed the estate vested in him unto Ihe daughter of T. M. in fee, but 
an abstract of these deeds was delivered by the vendor’s solicitor to the defendant four months 
before the conveyance of the estate was executed. The defendant laid before counsel a case 
containing an abstract of the deeil of the 11 tli of Feb. 1814, and^f the recovery suffered in pur¬ 
suance of it, of the deeds of the 4th and 5tli March 18 J 4,|ind of the will of the daughter of 
T.M., but omitting altogether the deeds of tlnj imi and loth October 1796, and it further 
stated that T. M. was seised in fee of the premises The opinion of counsel that the 
vendor had a good title, but tliat opinion would not have been given if the deed^f lease and 
release of the 9th and 10th October 1796, or those of the 25th and 26th February I 8 I 4 bad 
been stated. The plaintiff afterwards, being advised that his title was incomplete, paid a sum 
of money to T. M., the devisee in remainder, for a confirmation of his title: Held, first, 
that the recovery suffered by the daughter of T. M. was invalid, because at that time the 
legal estate for life was in J, C., and she was only equitable tchimt for life with a legal 
remainder in tail, and therefore that the title was had. ^ 

Held, secondly, that upon these facts a jury were warranted in finding the defendant 
guilty of negligence so as to make him liable in this action. 

3 F 4 
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the year 1808 the plaintiff femployed tlie defendant as 
his attorney to inquire into and inspect the title of Bur- 
hidge to this estate. By indentunis of lease and release 
of the dth and 10th of Ociioier 4 796 respectively, the 
estate in question was conveyed to TUtunas Malin the 
father of ElizaheUii late wife of the said tT; Burbidge the 
vendor, aud-^ one^JoZtw Caldecott^ to holddunto the said 
T. Malin and J. CaMccotl, and their heirs and assigns, 
to the only proper use and>» behoof of the said T. Malin 
and J. Caldecott, and the heirs and assigns of the said 
T. Malin for ever, (the estate of the said J. Caldecott 
being used only in trust for the said T. Malin, his heirs 
and assigns). Malin, by his will of the 11 th April 
180^, gave and devised the said estate to his daughter 
Elizabeth Malin, and to the heirs of her body; but in 
case she died without leaving any issue of her body,^ 
lawfully begotten, and living at her decease, then he 
gave and devised the estate to his nephew Thomas Malin, 
and to his heirs for ever. JS. Malin, the daughter, 
afterwards married one Wagstaff, and after his death, on 
the 11th of February 1814, by indenture of bargain and 
sale of that date, duly inrolled, tli^, said JB. Wagstaff, 
therein described as only child and devisee in tail ge¬ 
neral, under the last will and testament of T Malin 
deceased, granted, bargained, sold, and confirmed the 
said estate to one tT. T Wratisla’w, to hold to TVrcUisktw, 
his heirs and assigns, to the intent that he might become 
tenant of tlierfreehold, against whom a good and perfect 
recovery might be suffered, wherein one J. Dawson was 
to be demandant, Wratislaw tenant, and jB. Wagstaff 
vouchee, to the use of JB. Wagstaff, her heirs and assigns 
for ever* In pursuance of this deed a recovery was 
suffere<l in Milan/ term, 54 G. 3., wherein the said 


J. Damon 
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J. Dawson was demandant; J, T. Wratidaw tenant, 
E. Wagstc^ vouchee, and T, F, Martin common vouchee 
of the said estate. 

E. Wagstaffj by indentures of lease and release^ and 
settlement, of the 4th <yid Sth March 1814, of four 
parts, and made between the s&\di*E.^agstaff^ of the 
first part, J. Burbidge of the second pa'M;,^/. Drayson 
and W, Dester of the third part, and J. Dawson and 
J. T. Wratislaw of the fourth part; after reciting that 
the said E, Wagstqff' was seised in fee simple of the said 
estate, and that a mai'riage was intended to be had be¬ 
tween said jE. Wagstc^ and J. Burbidge, the same was 
limited and assured to the said J. Drayson and W. Dester, 
in trust for the said E, Wagstaff and J, Burbidge, -and 
the issue of said marriage; and in default of issue to 
Isuch person as she should appoint by deed, or by her 
last will and testament in writing direct, limit, or ap-» 
point. The marriage between J. Burbidge and E. Wag- 
staff" was afterwards duly solemnized, J^d she died 
without issue, leaving jhe said J. Burbidge her surviving, 
having by her will of the 28th of August 1815, made 
under the said pow^t given, devised, and bequeathecf the 
said estate, to the use of her husband, J, Burbidge, his 
heirs, executors, administrators, and assigns for ever. 
J, Burbidge, after the death of his wife, having contracted 
to sell the estate to the plaintiff in fee, in pursuance of 
such contract an abstract of his title, as vendor, contain¬ 
ing sixty-five brief sheets, was sent by thp vendor’s at¬ 
torney to the defendant as attorney for tfee vendee, con¬ 
taining amongst other things the deeds of the 9th and 
10th of October 1796, and the defendant received the 
same in that character; but in that abstract the vendor’s 
attorney wholly omitted to state certain indentiSres of 
lease and release, dated the 25th and 26th of February 

1814, 
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1814, made hetM^een J. Caldecott of the one part, and 
E, Wagstqff^ot the other part, whereby J”. CcHdecoU con¬ 
veyed theeaid estate vested in him unto the said jE. Wag” 
siaffi to hold unto the use of E, Wagstqff', her heirs and 
assigns; but an abstract of tlio^ deeds was delivered by 

the vendor’s solidtor to tlie defendant on the 27tli March 

* ' « 

1818. The, conveyance and assignment of the estate to 
the plaintiff were ^executed on the 24th July 1818. 
J. Caldecott is^still living. ^The deiendanl, in the course 
of the said employment after such receipt, instead of 
sending the original abstract, or a complete copy thereof 
for the consideration and advice of counsel, prepared 
and sent to R. Preston, Esq., the counsel whom he con¬ 
sulted, a case, as and for an abstract, containing only 
eight brief sheets, being part of the abstract of sixty-five 
brief sheets, commencing the account of title with thei; 
will of T. Malin, The abstract of sixty-five sheets in¬ 
cluded sixty years’ title. The abstract of eight brief 
sheets contaiAd an abstract of the will of the said 
T- Media, of the deed of the llth of February 1814, 
of the recovery of Hilary term, 54 G. 3., of the deeds 
of the 4th and 5th March JSMj'^and of the will of 
Elizabeth Burbidge, of the 28th of August 1815, and 
omitted altogether to mention the deeds of the 9tli and 
10th October 1796. Upon occasions of this sort, it^ is 
most usual for the vendee’s attorney to send to tlie coun¬ 
sel whose opinion he takes the original abstract as h6<^ 
receives it from the vendor’s attorney, but the practice is’ 
not always so.* Al the end of the said case of eight 
b^ief sheets, the defendant stated the following case, and 
laid the same before Mr. Preston, viz, “ Case. Thomas 
Malin, the testator (in p. 1.) was seised in fee of the pre¬ 
mises described in p. 4. to be situate in Wool^Gtt, m the 

parish 
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parish of GraniBorot^h (he Having purchased the same)) 
subject to a mortgage which he made thereon for 2000 
years, for securing 2400/. and interest, lOOO/.'of which 
was due at his decease,, the residue having been repaid 
by him. Mr. 7^. purchased the premises de¬ 

scribed in p. 4., of Mr. Burbidge, this devisee under his 
wife’s will: you will please to advise whe&er Mr. 
bidge can make a good title to the said premises to Mr, 
Ircsorif and by what means.*i Upon which case Mr. 
Preston gave the following opinion: A good title may 
be made by Mr. Burbidge and his mortgagee to Mr. 
Ireson. The conveyance should be made by indentures 
of lease and release •from Mr. Burbidge^ and by an as¬ 
signment of the residue of the terra of 2000 years, to 
attend the inheritance. Judgments, if any, of vhich 
l^ere is notice and crown debts* against Mr. Burbidge, 
are incumbrances. The widow (if any) of Thomas 
Malin is dowable.” In consequence of the omission of 
the deeds of the Sth and 10th of Octoflhr 1796, Mr. 
Preston gave the opinion above stated, which opinion he 
would not have given if those deeds had been set out in 
the case or abstra|;t^ laid before him; and he stated, 
that if the deeds of the 25th and 26th Pebmary 1814 
had been set out in the case, that also would have mode a- 
difference in his opinion. Under these circumstances, 

, the plaintiff being advised that his title was incomplete, 
i^OTaid 700/. to Thomas Malm, the devisee, in remainder, 
under the will of T. Malin the testator, for,co!ifirmation 
of his title, who, accordingly, in consideration thereof in 
February 1522 executed to the plaindff certain deeds of 
lease and release for that purpose. The plaintiff also 
paid on this occasion the attorney whom "he employed 
in procuring this confirmation, tvSro several sums of 170/. 

and 
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and 741.) for his fees» trouble) and expence relating 

thereto. The case was now argued by 

#> 

W, E. Taunton for the plaintiff. The recovery was 
inoperative, because Caldecott^ •rfho had a prior estate of 
freehold, did not join in it, and consequently the title 
was defectirer*^ Sedbndly, the defendant^ by not laying 
the whole abstract before counsel, but taking upon him¬ 
self to judge what the title? was, was guilty of a degree 
of negligence of which the law will take notice. As to 
the first point, it is quite clear that John Caldecott was, 
by survivorship, seised of a prior legal estate of freehold, 
for, by the deeds of the 9th and lOtH of October 1796, the 
estates were conveyed to Thomas Malin and Jolm Calde^ 
cotty habendum to them, their heirs, and assigns, to the 
only proper use and behoof of them and the heirs and ^ 
assigns of Malin for ever. Upon the death of Malin, 
therefore, Caldecott was seised of a legal estate of free- 
hold for life, and MalirCs daughter had an equitable 
estate for life, with the legal remainder in tail under her 
father’s will. Now it is a well established rule that, in 
ord^ to suffer a valid recovery, the whole estate must 
be either legal or equitable; and therefore, although a 
recovery suffered by a cestui que trust in tail who is in 
possession under the trustee, will effectually bar such 
estate tail, and the equitable reversion depending thereon, 
although there be no legal tenant to the praecipe, 
Champemownc North {a), yet such recovery will not 
affect a legal r^ainder, Robinson v. Cuming, {b) In 
Salvin v. Thornton {c) the recovery was suffered by a 


(а) 3 Ch. Com. 65.78. 1 P. Wm. 91. 

(б) 1 Jtk, 475. FomUer, 167. (c) I Sro, Cha. Ca. 75. 

party 
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parly who was equitable tenipt'for life, and legal tenant 
in tail in remainder; and the opinion of the Court was, 
that an equitable estate cannot, in suffering a recovery, 
be blended with a legal estate; and that as the party 
who suffered the recoveiy had not such an estate as 
enabled him to suffer a perfect Ifgal nor a perfect 
equitable recovery, it was wholly invalit]. The same 
rule was laid nlown in Shapland v. Smith, {a) Then 
the only question is; whether the defendant has been 
guilty of such negligence as to|||||«ke him responsible in 
the present action. Instead of presenting the whole 
abstract to counsel, he began by stating tliat Thomas. 
Malin was seised in fee. Now that was not true, for he 
had only an equitable fee, and die l^al ilpreehold was 
in himself and John Caldecott for life. In Russell v. 

*almer {b) the action was against the attorney for not 
charging the defendant in execution within two terms 
after the judgment obtained, according to the rule of 
court of thc2G.l.; and although the construction of 
the rule was somewhat doubtful, the attorney was held 
to be liable. In Reece v. Rigbp{c) an attorney for the 
plaintiff suffered the case to be called on without pre¬ 
viously ascertaining whether a material witness, whom 
the plaintiff had uildcrtaken to bring into court, had 
arrived, in consequence of which the plaintiff Was non¬ 
suited, and he was held liable for negligent, the jury 
having found that he had not used reasonable care in 
conducting the cause. • 

• « # 

Tindal contra. The uses in the deeds of the 9th and 
10th of October 1796, were not executed by the statute; 
and if tliat be so, then Caldecott took the legal fee by 






1825. 


(a) 1 JBro. Ca, 75. 


(5) a ms.sas, (e) 4JS. ^ ji. aoa. 

survivor- 



»«•.. . CASES IK HILARY TERM 

survivorehip under the habendum in .trust for the 

.. ' devisees under Malm*s will. Mrs. Wagstaff then on 

Intsoif'# ^ ■ *1 • 

her father’s death became equitable tenant in tail m 
possession with an equitable remainder in fee to T, 
Matin; and tlie recovery w^ a good equitable re¬ 
covery to bar the equitable remainder to^Malin. The 
case does ]^jt;rfall within the first section of^the slhtute 
of uses, ^iH.S.c^lO. S.I., because if has reference 
only to conveyances wher^ any one person shall stand 
seised to the use ofUly other person, and here the 
conveyance is to the use of Matin and Caldecott. 
Nor is it within the second section, which applies 
to divers and many persons jointly seised of any lands 
to the use,'^rust, or confidence of any of them that 
be soi jointly seised. Now that section is copulative, 
and not ip the disjundtive; and divers and many must > 
infer, if not a large body of persons, at least more 
than two; and the conveyance in this case being to two 
only, to the use of those two, with remainder to the 
heirs of one of them, is not within that section. The 
statute will therefore operate only as to the joint estate 
declared in use for their lives, but not as to the ulterior 
separate estate. Thus where lands were given to hus¬ 
band and wife, habendum to them, to the use of them 
and the heirs of their two bodies, and for default of 
issue remainder over, it was held that this operated as a 
common law conveyance, and that they took an estate 
’’tail, Jenkmsv, Y(Mt^.{a) In Gilbert on UseSf 2S6., it 
is laid down that AT A, and B. be enfeoffed to the use of 
and his heirs, and J. dies, the whole use shall de¬ 
scend to his heir, but B\ shall remain the sole tenant of 

(a) Cro, Car. 380, 


the 
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the land, for this seemed the intent of the parties by die 
limitation of the use. Assuming that the statute does 
apply to this case, the estate tail of Mrs., Wa^tajf was 
equitable, at aH events during the life of CaJdecoU. The 
conveyancers to Malin |nd Caldecott for Hf^ remainder 
to the heirs of Malin. The estate tail to Mrs. Wagsic^ 
continued equitable until it was destroyed* ^^JThere was 
an equitable t^ant to the preecipe^ and an equitable 
contingent remaihdef until the recovery was suffered* 
It might have been different ifl(|||rs. Wagstaff iiad out- 
live<l Caldecott^ and then suffered the recovery, for her 
equitable estate tail would then have been at an end. 
But here she acquired the fee during the life of Calde-^ 
cott i and Doe v. Selby (a) shews that the iKappeniqg of 
an event may alter the nature of an estate. . 

( Supposing the estate legal, dnd that the „ statute of 
uses applies, and that the use to Malm in fee was ex¬ 
ecuted by the statute, and that Mrs. Wagstaff conse¬ 
quently had the legal estate tail, still the remainder to 
T. was a contingent, and not a vested remainder, 

and was destroyed by the destruction of the preceding 
particular estate (viz. Mrs. Wagstaff’s estate for ftfe), 
before it vested. The remainder to T. Malin was con¬ 
tingent on the determination of the estate to.il in a par¬ 
ticular manner, viz. by the failure of issue of Mrs. Wag^ 
during her life. The particular estate on which 
this (Xtntingent remainder depends has been destroyed, 
first, by the operation of the bargain and sal©; 2dly, by 
the operation of the recovery conlldefed as operating by 
way of estoppel; 5dly, by the merger of the particular 
estate in the reversion in fee. First, the bargain and 
sale put the estate tail in abeyance, Co. Lift. 331 a. 


1 ^* 5 . 

PuMUUt, 


(a) 2 P, C, sec. 


But 
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V ]dkit«fsuming ikl^at the wljidb estate tail passes to the 
^ijurgainee^ and that he takes k base fee, still it is not 
the same^eSlBte which was in t^e^bargainor* The estate 
in the bargainee is defeasible two ways; first, by ^ure 
of lasnein the tenant in tail; secondly, bji^^he enky of 
the issue. But,tllQ, estate in Jfh'gs/^jj^M^i^termin- 
able one therefore it ^^s not the same estate. 

Now it must be the same estate, in point tit}', 

to support the contingent remainder. Fearne's Coni^ 
Fern, 338. ’ Here th 4 ||||||||prgaiu and sale by the tenant 
in tail effects an alteration in the’ quantity of the 
estate because the estate is defeasible by a difierent 
mode of determining it, viz. by entry of die issue in 
tail. The ||ilienee has a base feet not co>extensive 
with the estate taiL Secondly, the particular, estate 
has been destroyed by<.tfae operation of the recovery; 
fVratislaw and Mrs. W. suffered a* common recovery. 
This passed the interest of the parties by estoppel; Shej). 
Touchstone^ 48., 10 Modent$ 45., GodJbolt^ 147.; and 
die destruction of the particular ei^tate destroys the re¬ 
mainder. A recovery by tenant 'for life will bar a con¬ 
tingent remainder, Goodiigkt v. DtmJtam (a), Goodtitle v. 
Fillington{h)s but a conveyance by bargain and sale, 
or lease and release, by tenant for life will not. A 
conveyance by recovery, though void, as agi^st die 
remainder )nan, must operate in some diffk'^t way 
from a conveyance by lease and release. The dis¬ 
tinction is« that a feofiinent and recovciy ^ve a tor¬ 
tious fee, an*^ 110 # imsrely the part of the inheritance, 
which was rightful and in the bargainor. It may be 
said, theft the tenant in tail being only tenant in tail 
in remainder, a tortious fee could not be created by the 


(o) 1 2>9ue, est. 


{b) UDovg.nSS^ 
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recovery of such tenant in-gta^ part of the rightf^^ ^ 
being in Caldccotf, the tcnatit for life. But the recove]^ 

and the subsequent surrender of the tenant , hir life j^ken 

* »?■' • 

togetlier will operate to uest|py',the contingent remain-* 
der.J^ The jgi^mmon recovery is the .recovery of tlie^fee 
by an adj|^r^ claimant,*ifnd he recovers the wl^yjle fee, 
and not tnaf’part only which the recov^ree bad. Thd 
reco^^rq^viiad right, lo h^ve nK estate hf "fee against 
Mrs. W. The only person who coifld* contest it at that 
time was the tenant for life. B^|jj|^n the 25tli and 26th 
of Fcbruari/ 1814, conveyed to in fee; therefore 

she has a fee simple in possession good against every 
body, except the issue in tail. Nobody could enter 
upon her possession. * If she had had issu^ such issue 
after her death would have taken th^ wrongful fec,^nd 
been remitted by law to the rightful estate tail, (a^ In 
that 9 ase the contingent remaind^i^ if it had idepended 
upon any other contingenoy, would havc revested. 

l^hirdly, the contingent ^^mainder is destroyed .by the 
merger of Mrs. TV*s gstate tail in tHe foe. She was 
tenant in tail by devise^ with reversion in fee by descent 
from her father. So long as her tenancy in tail remained 
unaltered, there was no merger; 2 Cniisc^s Digest, tit. 17. 
6*. 42. p. 429. The statute Dc Donis protects it. But 
here the tenancy in tail is converted into a base fee by 
the bargam and sale and by the recovery, and*a base fee 
will merge, 3 Prest. Conv. 240. 

But if the title was defective, still an attorney is liable 
only for crassa negligentia, Piii v. ^al^en (^), Baikie v. 
ChancUess. (c) There w^s not in this case that species of 

negligence. The defendant laid thecase before counisel, in 

\ . 

gh) 4 Burr, 2030. (c) 3 Camp, 17. 
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order to obtam his ^iRion» whether the vendor could 
make a good title. An attorney is not bound to lay an 
abstract before counsel in every case; he may exercise 
his own discretion on the tide. If he gives the best 
opinion he can, and shews a reasonable degree of know* 
ledge, he is not liable even if diat opinion erroneous; 
he does not warrant the title. Besides, the deeds of 
the 25th 26th'of February 1814 wcgre not contained 

in the abstract of the title, so that he hud not an op¬ 
portunity of laying djjliii'^before his counsel; and the 
recital in the deeds <^me 4th and 5th oi March 1814, 
that Mrs. Wagtlc^ was seised in fee, removed any 
suspicion thai Malin had died before Caldecott* At all 
events this , was a voluntary exposure of his title by 
the plaintii)^ which the remainder man could not compel 
him to shew. The defendant's only objcsst could be to 
save expence to his dient. 

Cur, actv, vuU, 


Bayley J. This was an actioQ against the defendant, 
who'was an attorney, employed ok behalf of the purchaser 
of an estate. An abstract of Uie tide was delivered to 

t 

him by the vendor, and he from that assumed that one 
Thomas Malin was seised in fee. The title depends on 
the deeds of 1796, which conveyed the estate to Malin 
and Caldeeotti habendum to them and their heirs and 
assigns, to the use and behoof of Malin and Caldecott^ 
and the ^heirS and assigns of Malin fer ever. The 
legal ‘effect Of thpse^eeds was to give to Caldecott and 
Malin an estate for life as joint tenants, with an iaherit- 
anee in fee vested in Malm. Malin, by will, devis^ the 
estate to h» daughter in tail. She, in 1814, suffered a 
recovery, an^ the validity of the title depends on the va* 

lidity 
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lidity or inTalklity of that r«qw&ry. The other qn^tion 
was, whether there was that species of negligence in the 
defendant which will make him liable in this action. 
CtMecoU survived an.I his life estate continued at 

law, and the devise by Malin to his daughter would 
only convey the estate tail ^expectant ppqp the determin¬ 
ation of Cald£cott*s life estate. In CtRdecotfs lifetime 
MalhdB daughter suffered a common Recovery, and in 
order to do that, she made a conveyance of the estate to 
J, WratiskeWi in order to make W a tenant to the prae¬ 
cipe. At that time she had no legal estate in her, ex¬ 
cept a remainder in tail, expectant on the determination 
of Caldecoifs life estate; md if there was not a good 

tenant to the praecipe,, the recovery is bad. Tlien what 

• 

was the situation of the daughter ? Caldecott was tenant 
for life, and trustee for her and. her heirs in tail; she 
hod an equitable estate pqr autre vie, so long as Caldecott 
lived, and a legal remainder in tail. Now a recovery 
may be suffered by a legal or an equitable tenant in tail; 
but then the person having the legal or equitable estate 
for life must be tenant to the prsscipe, except in the in¬ 
stance of the case provided for by the stat. 14 G. 2. c.^. 
as to leases £or lives. Here there was no concurrence of 
the tenant for life. The recovery was therefore suffered 
by a person at law having only a remainder in tail, and 
that was clearly an invalid recovery. It is 'true, that 
the party who made the tenant to the prsscipe in this 
ease had a preceding equitable estate for life. ^ But it is 
established by Shapland v. Smith, and Sfflvin\, TAomtcnfy 
that an equitable eMate fcvr life and a legal remainder in 
ti^ wifi not unite, so us to make a good mcovery; and 
that in order to make ai^good tenant to the prsscipe, 
there should be a leg^ estate for life, with a legal re- 

S G 2 mainder 


- ^ " 8 ^ 
> ^ 

I8f8. 


Pbaioum. 
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182S. 

Ibbsoh , 
against 

Fcakman, 


mainder in tail, or an dljuitable estate for life with au 
equitable remainder in tail. This is broadly laid down 
in Shapland v. Smith. But it has been contended, that 
although this recovery be void, the plaintiff has sustained 
no injury, because the estate t^il upon which Malm's 
contingent remainder depended was destroyed, and 
therefore that the remainder was destroyed. The 
answer to*tFiat is, that the conveyance hy the daughter 
to the tenant to the^proecipe, could Kionvey no more than 
she had; and, therefoi^tfiat it did not displace the re¬ 
mainder. . Then it was said that the convej'ance by Cal¬ 
decott to her destroyed the contingent remainder. But 
the recovery could have no previous operation, therefore 
Caldecotfs conveyance to her miglit make her tenant in 
tail in possession, but could not have the effect of destroy- 
ing the remainder. Doe v. Jones (a) is an authority to 
shew that no act by a remainder man in tail can destroy 
the estate tail, it can only be done by tenant in tail in 
possession. The plaintllf, therefore, having sustained 
damage by reason of this defects of title, the remainitig 
question is, whether the defendant was guilty of negli¬ 
gence? The court is not bound in this case to say 
whether tliere was negligence, but only whether there w as 
evidence to justify the jury in finiling that the defendant 
was guilty of negligence; and wc are of opinion that there 
was. In stating the case hiid before Mr. the de-» 

fendant assumed that Mal/n was tenant in fee, instead of 
setting out the deeds, which would have shewn that Calde¬ 
cott had an d!itate/or Jife. Now, although it may not be 
part of the duty of an attorney to know the legal oper¬ 
ation of coi^eyances, yet it is his duty to take care 
not to draw wrong conclusions from the deeds laid bc- 


(a) \B.^C.2ZZ. 


fore 
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fore him, but to state the deeds T;o the counsel whom he 
consults, or he must draw conclusions at his periL It 
therefore appears to us, that, in omitting those deeds, 
and erroneously describing Malin as tenant in fee, there 
was negligence in the defendant. There is another 
»circumstance from which ‘negligence^ mpy be inferred. 
The defendant received the abstract in*February 1818,* 
and that contained no notice of the dee9s* whereby 
Caldecott conveyed to Mrs. Wagstaff; but they were 
supplied to him before any* qpnveyance was made, 
and he never enquired of Mr. Presio7i whether those 
deeds made any diflerence in his opinion; and they 
undoubtedly would; for if Malin w'as seised in fee, how 
could Caldecott have any thing to convey ? For these 
reasons wc are of opinion, first, that the title is de- 
fcctive; and, secomlly, that thei^ was evidence before 
the jury sufiicient to justify them in coming to the con¬ 
clusion that the defendant was guilty of a species of neg¬ 
ligence sufiicient to make him liable in this action. The 
judgment of the Cou*’t must, therefore, be for the 
plaintiff. * 

Judgment for the plain|iff. 


1825. 

laiMON 

against 

FsABXilK. 
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Nockels against CaosBi% Mitchell, and 

Another. 


V^erea A SSUMVSIT for money had and received. Ddend* 

scheme for XX 

establishing a ant pleaded the general issuer and paid 252/. 115. 

tontine was put . , jt, r l 

forth, stating mto Court. At the trial before Aoooit C. J. at the 
Mb^bt.S°was I^don sittings after Hilary term 182*, a verdict was 
at ime^t°and for tbc platiitiiT for 47/. 15s., subject to the opiuitm 


aAer some sub- 
scriplions had 
been t><iid to 
the directory, in 
whom die ma¬ 
nagement of 
the concern wes 
Tested, but be- 
fore any part of 
the money was 
lud out at 
inte|^t, the 
directory re> 
Boleed to aban. 
don the project: 
Held, diet each 
subscriber 


of the Court upon the following case: The defendants 
were the directors of a scheme called the “ BritWi 
Meti’opolitan Tontine.” A printed paper was circa- 

f 

lated with their authority, stating (amongst other 
things) that to effect the objects of the scheme it was 
proposed to receive subscriptions of ten shillings a week 
from each member for the period of one year, viz. from 
the 1st of January 1821, to the 1st of Jaamary 1822, 
and that the total amount of s/Uch year’s subsci'iption 


might, in an 
action for mo¬ 
ney had and 
received, reco¬ 
ver the whole 
of the mKftey 
advanced by 
him, without 
the deduction 


should be deemed a share, and all such shares form one 
capital or joint stock of the company, with benefit of 
survivorship; that the amount of the subscriptions 
would be vested in the names of the trustees, and from 
time to time laid out in government or other securities,'^^ 


warf» th^p^” proceeds and interest of which would be equally 

ment of the divided among all surviving shareholders twice in every, 

curred. year; that ftiemliersi^vere to subscribe their names to 

By the 

scheme it ap- the Company’s rules and regulations at the time of open- 
peared, that the , 

money sub- iQg their subscriptions, or at any subsequent convenient 

scribed was to 

be laid out St interest, and to enure to the benefit of the survivors; the subicrSwrs were to 
be governed by regulations made by the directory and at the end of a yew, shares were to 
be wtMl and to be transferrablc: Held, that this was net an undertaking within the oper- 
•tioii of (he bubble act. 

time. 
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time» and to abide thereby; \hat the management of 
the company was vested in eight directors; and that at 
the expiration of the year every subscriber would re* 
ceive a shareholder’s ticket, which would be saleable or 
transferrable. The abbve was the paper referred to in 
the following agreemen^^ which 'lyas, signed by the 
plaintiff and several other persons: “ whose names 
are hereunder subscribed do hereby consent *and agree 
to, and with the present and any future directors of the 
British Metropolitan Tontine as follows: first, we do 
each of us agree to become subscribers thereto, and to 
take such numbers of shares upon such life or lives as is 
or are set forth against our respective names; secondly, 
we do acknowledge the plan or prospectus hereto 
annexed to contain the nature and intent of the said 
Tontine, so far as the same is therein expressed, and do 
ratify the same in every respect, and agree to abide 
thereby; thirdly, we do agree to ratify and confirm rU 
rules, laws, and regulations passed, or which shall at 
any time hereafter pass, for the further promotion, di¬ 
rection, management, *and carrying into effect the said 
Tontine, and to sign any deed or deeds to that effect; 
fourthly, we do agree to pay our subscriptions for one 
year.” An account was opened with Glyn and Co., 
bankers in jLoarfow,* entitled ** British Metropolitan 
Tontine.” The plaintiff paid two sums 'of money, 
amounting t<^ther, to SOSf. 65., to the aforesaid ac¬ 
count at Messrs. Glyn and Co’s. Various Qther sub¬ 
scribers to the Tontine paid sumyof money to the said 
account, amounting in the whole, with the plaintiff’s 
payments, to 7S7f. 10s. 6d. In the books of the Metro¬ 
politan Tontine the following resolutions are entered: 

3 G 4 “General 


1825. 

NoCKKtt* 

against 

CuosBr. 
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1825. General resolutions of, the 19th January 1821. 

~ “ First, that the books of the Tontine be opened to 

Nockelu 

agiiimt receive subscriptions, and that no less than 2l. per share 

CtLOSUY, ' . 

shall be received in the first instance, being for the first 
monthly subscription. * 

“ Secondly, tjliat^the afl’airs'and entire management of 
the concerns of the Tontine be vested in eight directors, 
any three ’oF whom to be a snlHcient quorum for the 
purpose of transacting business. 

“ Tliirdly, that James 'l*opc be appointed secretary 
and solicitor to the directors of the Tontine, and that for 
such secretaryship he be paid such yearly salary as the 
present or any future directors may think fit. 

“ Fourthly, that all monies to be received under or 
in virtue of the Tontine be paid into the hands of the 

i 

treasurer or treasurers* thcreol’, and that no monies be 
drawn for or paid by the treasurer or treasurers unless 
by draft, to be signed by not less than three of the 
directors. 

“ Fifthly, that the directors tlo^ as often as occasion 
may require, place out at interest-, in the names of the 
tru^ecs, ill government or oilier securities all sums of 
money remaining in the hands of the treasurer.” 

“ 30th August 1822. 

** Resolved by a quorum of the directors present that, 
there not being a suflicient sum subscribed to warrant 
the further prosecution of tlie scheme, the subscribers, 
have returned to ihem the amount of the suliscriptiohs 
less the expences attending the same, and that such ex- 
pences be ascertained at another meeting of the directors 
to be held at the secretary’s house the 6th of September 
next.” 


‘ Old 
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“ Old Bethlenii 6lh September 1822. 

“ Resolved by a quorum of the directors present that 
the exptnees attending the prosecuting the scheme of 
the Tontine do amount to the sura of SI. 19s. Id. per 
share, and that each subscriber do have the amount of 
his subscription returned, less the !|ai(^ Si. 19s. Id. per 
share.” * ^ * 

On the 27th ©f Map 1822, the plaintiff**wrote to the 
directors, requesting* to have his rnoney returned im¬ 
mediately, and said, he understood it was to be returned 
subject to some small charge, and he did not then make 
any objection to the charge. 

On the 25th of JvJp 1822, he again wrote and com¬ 
plained of the delay in returning his money; and that 
he had “ been put off from time to time in consequence 
of charges attending the concerns” 

In Septanber 1822 several checques signed by the de¬ 
fendants were drawn on Glijn and Co. for different sums, 
amounting in the whole to the said sum of 737/. 10s. 6f/., 
which checques were paid by them from the money paid 
into the aforesaid accdlmt. One of such checques for 
252/. I Is. was made payable to the plaintiff or bearer, 
and placed by the defendants in the hands of Mr. Pope, 
the secretary, with instructions to deliver it to the plain¬ 
tiff ; but the plaintiff refused to accept the same in satis¬ 
faction of his claim, and the said Mr. Pope, •without the 
knowledge or authority of the said defendants, paid the 
'^aid checque into his own private account at l^ie bank of 
England, through w'hich the same was presented to and 
paid by Glpn and Co. Previous to the commencement of 
the present action the plaintiff had sued G. C. Glpn, 
one of the partners in the banking-house of Glpn and 
Co., for the money sought to be recovered in this action, 

but 


1825. 

Noccitu 

agahut 

Caosar. 
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N«MKUi 

eMMV« 


but had afterwards discontinued that suit. On the trial, 
Mr. the ^retary of the Metropolitan Tontine, 
being called as a witness for the defendants, stSied, dtat 
the expences of the institution amounted to 31, 19s. 7d. 
a share making 47/. 15s. on the rilointiff’s twelve shares; 
^at the expences,consisted m stationery, printing, ad¬ 
vertisements, postages, and 75l, paid to the witness for 
his trouble;' that he explained this to the plaintiff and 
offered him the Iralance, 252/. Us., which he refused; 
that none of the money was appropriated to their own 
use by any of the defendants. He further stated, that 
the money paid by the subscribers was not laid out at in¬ 
terest, but remained in tlie hands of the bankers with 

A' ' 

whom the account was opened, and that the defendant, 
■George Mitchell, and the witness alone caused the pros¬ 
pectus to be put forth, and prosecuted the scheme them¬ 
selves. That the defendant, Crofhy, was not a sub¬ 
scriber, and that he attended one meeting only when the 
checques were signed. 


CampbeU, for the plaintiff. Tne plaintiff is entitled 
to recover back the whole sum advanced. The con- 
sideration upon which it was paid failed ; the mcmey 
was, therefore, in the bands of the defendants money had 
and received to the plaintiff’s use. It will, perhaps, be 
Urged as & defence, that the scheme was within the 
IjubMe act, 6 G, 1. c. 18.: but bmt it was not so; a^ 
if tiv3 Court should thii^ it wus, still the scho^fV 
was abandcu^, and ctever curried in any degree ini^' 
efiSsct. The illegality of it, thmifore, cehnot alter the 
present plaintiff’s rights. This was not within the 
bubble act, it was not to carry on any wild trading spo- 
culadon, which manifestly tended to the prejudice of the 

subscribers, 
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iubficriberSf but was a ine^ lassocbticm to ctmtribute 
lOoney with a benofit of survivorship. But even if this 
wsere otberwisey the plaintiff would be entitled to re* 
cover. When a person sues to recover back money 
paid on a consideration|^that has failed, then it is mcMiey 
had and received to bis u^e, and th^ nfj.ture of the con* 
sideraticHi is out of the question: Farfner v. BmselL {i) 
If money paid lo a stakeholder on an iU%al wager is 
paid over, it cannot .be recovered iTack; but the rule is 
otherwise if the money has ndt been paid over, Ckttm v. 
TJmrland (A), Smith v. Bickmore, {c) Here, the defend¬ 
ants took no steps towards the performance of the con¬ 
tract upon which the* money was paid in. It remained 
wholly unproductive from January 1821 till August 
1822, when the scheme was abandoned; the plainfiff is 
therefore ^titled to recover bpck the whole sum ad¬ 
vanced. {Holrqyd J. Suppose five persons enter into 
partnership, and contribute 1000/. each, they idterwards 
find the concern a losing one, and put an end to it, can 
any one maintain an • action against the others fer bis 
share ?] Perhaps nolfi but this is a different case \ at 
most it was only a proposed partnership, and nothing 
was done towards carrying it into effect ; and it is most 
fit tbi^ those persons who proposed the sdieme should 
bear the escpences. Besides, the directors had no posprer 
to make a resolution to deduct the expences out of the 
monies contributed; they had power to make resolutions 
carrying on the concern# but not for the abandon- 
4hent of it; the plamt*# diereSve, y^as t!ot bound by 
the nesolufionun questions 

(n) 1 J?, P. 396. (ft) 5 r* n. 405. (c) 4 Taunt. 474. 




E. Ttcecoes 
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1625. 

Nocntu 

agaaut 

Cmmbt* 


jB. Lmices contra. The defendants are clearly entitled 
to deduct the money in dispute from the amount paid in 
by the plaintiff. They did not warrant that the con¬ 
cern would answer, but only proposed that it should be 
tried, and the abandonment o^ the scheme was with 
the plaintiff’s apsept. That appears from his letters, 

which were written before the resolution to put an 

, < 

end to tlie concern w'as made. They oalso shew that 
he agreed to pay his proportion of the expences, for 
he alludes to the proj)osetl deduction of part of his 
money to pay those expences, and does not object to it. 
But it does not appear that the defendants ever received 
any of the plaintiff’s money; they only gave an order to 
Pope, and he received, and now has the money. If that 
were not so, still this action could not be maintained. 
All the shareholders w^^rc jointly interested in the funds 
of the concern, and the defendants have never stated 
any account, or bound themselves to pay over any sum 
to the plaintiff. \Ba%jley .1. Vroshy was not interested 
in the money.] Then the action, was improperly com¬ 
menced against him. In the n^rxt place, this scheme 
falls Within the 6 c. 16. s. 10. ”Hiat act is not 

t 

confined to trading speculations; and here books were 
opened for public subscriptions; small sums were col¬ 
lected, amounting in the whole to a large sum, the 
shareholders acted as a corporation, having agreed to 
be bound by the resolutions and 
tors, and the shares were to I 
therefore prebisely similar to tha 
to be illegal in Josephs v. Pehrer. {a) {Bayley J. It 
might be intended to make the shares transferrable, 


bye-laws of the dire<^.' 
e transferrable. 

; which was determine 


(a) 


but 
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but in fact no shares were ev€r issued.] The intent 
to make them so was, together with the other circum<* 
stances, in itself illegal, and the whole transaction being 
illegal, no right of action can arise out of it. [LiWfe- 
daleS. It seems to be| nothing more than an agree¬ 
ment by the subscribers to^e joint tenants of the money 
subscribed.] • ' 


CiMWBir* 


Bayley J. I am of opinion that <he plaintiff is en¬ 
titled to recover the whole Sum which he advanced. 
There is no difficulty in some of the points urged, viz. 
that the money was not received byr the defendants, or 
tliat it was drawn out and a[)piied with the concurrence 
of the plaintiff. The money was originally paid by the 
plaintiff into the hands of certain persons, who, for* the 
purposes of this concern, were die bankers of the de¬ 
fendants, and it was paid upon a prospect that it should 
be in the bankers’ hands in furtherance of a continuing 
scheme. It was afterwards drawn out by the defend¬ 
ants, and it w'as their c^pty to see to the proper applica¬ 
tion of it. If they had'paid the whole to the plaintiff, 
or accordinjT to his directions, of course he could not 
complain; but if tliey applied a part of it without liis 
assent, and in a mode wliich the law did not warrant, 
the plaintiff clearly has a right to recover, unless it can 
be shewn that he was party to a scheme svithin the 
■6-0.1. c. 18. The scheme was not within that statute, 
it was formed for the purposeof carrying on some 
S'l^li^sichievous project or undertakinig, and unless we can 
predicate of it that it was likely to tend to the common 
grievance, prejudice, and inconvenience of his majesty’s 
subjects, or great numbers of them in their trade, com¬ 
merce, or other lawful affairs. The cases of Rex v. 

Webb 
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1825. }Vdb{a) and Pratt v. Hutchinson (6) were d«:ided on 
' that prindple. I think that we cannot assume as a mat* 

NvCKttUI 

agidmit ter law, that this scheme was within the description 
before given. It is true that a large sum, made up of 
many small payments^ was to by collected; but that was 
not to be invested in any gen^m speculation, but merdy 
io enure to the benefit of the survivors. IVim^ &cie 

c 

the principal effect of the scheme would.be to encourage 
the saving of moae^. But this action might be main¬ 
tained even if the schema were within the act, for it 
proved abortive, and no transforrable shares wme ever 
created, and the period had not arrived at which it 
would have been within the operation of the statute. 
The defendants then having possession of the plaintiffs 
money, applied it without his express assent. Do they 
shew any matter of law sufiScient to justify that applica¬ 
tion of it? The scheme was set on foot by Pope and the 
defendants, and the prospectus was circulated with their 
assent On all projects some expence must be incurred 
before many members join the cont^rn. Upon whom 
should that fell ? Undoubtedly,* if the scheme proves 
abortive, it should fell upon the original projector, and 

4 

not upon those who advance thehr money on the feith 
of its going on. The plaintiff did nothing to render 
himself liable to the expences, and it was the duty of 
the defendants within a reasonable time to lay out in 
securities the money received. They never did so, but 
it for eighteen months in their bankers* hand% 

4 , 3 

and appear t& have ac|{ed throughout as if they thought 
the undertaking must Ml. For these reasons, I think 
that the plaintiff is entitled to the whole of the money 

(a) HSaaflOf, (») l5£ur,SlJ. 


which 
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whidi he ttdFanced; and it is also observable that, by 
the third resolution of the directors^ P(^ was to have 
such annual salary as the defendants should fix; they 
never fixed any; it is therefore questionable Vrhetb^ 


that would not of itself^ be sufficient to prev^ them 
from deducting that part oS the money sought to be ro* 
tained which was paid to Mr. Pope, * i 


KbcBcu4 

ojfaMM 

CftOtMP.' 


HoItROYd J. At the commencement of the argu** 
ment 1 entertained great doubts upon this question, but 
am now satisfied that the plaintiff is entitled to recover. 
There is not sufficient in the case to warrant the pay* 
ment of any part of the money detained to P(pe ; for 
even supposing the dbncern to have gone so far as to 
authorise the appointment of a salary to him, stitt in 
point of fact none was appointed. It appeared to file at 
first that this was very like the case of a partnership, 
which 1 put during the argument, but here the concern 
was never really set agoing; and 1 think that the ox* 
pences incurred in setting a scheme on foot are not to 
be paid out of the concern unless they are adopted wh^ 
it is actually in operation. In the present case a very 
small sum was collected, and that was not investecT in 
government or other securities, which, by the prospec* 
tus, were to be the only source of profit.' No tontine 
could exist until the money was laid out. All tiie steps 
taken were therefore only preparatory to carrying tlie 
project into effect, and as it never was carried into effect, 
1 think that the plaintiff is entitled to have *back the 
whole of the money that he advanced., 


Littledale J. I also am of opinion tliat the plaintiff 
is entitled to recover upon this general principle, that 

if 
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1825* if persons set a scheme ^fool, and assume to be the di- 
„ rectors or managers, all the expences incurred before 

ngaitut the scheme is in actual operation must, in the first in- 

CnosBY, 

stance, be borne by them. When it is in operation, the 
expences and charge of manag^ient should be borne by 
the concern, and then it may*be fair that the preliminary 
.expences should b*e paid in the same way; for then the 
subscribers diave the benefit of them. The prospectus 
put forth by these delendants stated that the money sub¬ 
scribed was to be placed out at interest. The plaintifi‘'s 
sole object in paying the money must have been to have 
it so placed out, but during eighteen months it remained 
idle at the bankers. Suppose there had been no sub¬ 
scribers, then the projectors mhst have ]jaid all die 
expences. If, then, one person only subscribes, are all 
those expences to be cast upon him ? The hardship and 

f 

injustice would be monstrous; yet that would be the 
consequence in sucli a case were we now to hold that 
the plaintiff was liable to a projiortion of the expences 
incurred by these defendants. With respect to the sup¬ 
posed partnership, it is plain thqt there could be none 
until the money was laid out in execution of the pro¬ 
posed scheme. I am therefore clearly of opinion that 
the plaintiff was entitled to recover. 

Poslca to the plaintifii 
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Thomas against Thomas and Others. 

1 

'^1 'HE following case was'sent by thf "V^ice Chancellor, 
for the opinion of this Court: • ^ * 

John TV/bwas, made his will, duly executed and at¬ 
tested to pass h'echold estates by devise, in the words fol¬ 
lowing: “ I, John Thomas, do^nake and declare this my 
will and testament in manner and form following. First, 
1 charge all and singular my real and personal estate, 
with the payment of all my debts ,* then 1 give, devise, 
and bequeath unto ray brother liichard Thomas, for and 
during the term of his natural life, an annuity or clear 
yearly rent or sum of 25/., free ,of all taxes and other 
deductions, parliamentary or otherwise, to be issuing 
and payable out of certain lands therein mentioned and 
described, to be paid and payable by equal half-yearly 
payments, at the days therein mentioned. Also, T give, 
devise, and bequeath unto my beloved wife, Maria Le~ 
titia Thomas, all my real estates, (and which he enume¬ 
rated by name,) for and during the term of her natural 
life, or long as she shall remain my wddow. Also, I give, 
devise, and bequeath unto my wife the use and benefit 
of all interest of money arising from my personal estate, 
either in bonds, mortgages, or simple contract debts; 
and also the use and benefit of the household furniture 
Isf LUmvaughan, together .with the^stock, ci'bp, and im¬ 
plements of husbandry, &c. that I shall be possessed of 
at the time of my decease, for and during her natural 
life, or as long as she remains my widow; and imme¬ 
diately after her decease, or in case of her marriage, 
VoL, III. 3 H which 


1825. 


A., by will, 
charged all his 
real and per¬ 
sonal estate 
with the pay¬ 
ment of his 
debts, and then, 
after giving an 
annuity for life 
to his brother, 
payable out of 
Ins lands, de¬ 
vised to his 
wife all his real 
and personal 
estate for the 
term of her life, 
or as long as 
she should re¬ 
main his 
widow, and 
immediately 
after her de¬ 
cease, or in 
case of her 
marriage,which 
ever should 
first happen, 
then he directed 
all his real and 
personal estate 
to be divided 
according to 
the statute of 
distributions m 
ttiat case made 
and jtrovided t 
Held, that by 
this will there 
was not any 
devise to any 
person of the 
real estates of 
the testator 
aAer the death 
or second mar¬ 
riage of the 
widow. 
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Thomas 

ogaipst 

Thomas. 


which ever shall first happen; then my will is, that all 
my real and personal estate be divided according lo ihc 
statide of disb'ilrnfum in that case made and provided,’* 
The testator was at the time of making his will, and 
from thence until and at the fime of his death, seised 
and possessed, of the real estates therein specifically 

mentioned and devised to his wife duriim her life or 

*' * . 1 
widowhood, and of no otlier real estate. I'hc testator 

died shortly after the date and execution of his will, 
without having revoked or altered the saiiK*, leaving 
ilf. L. Thomas, his widow, and James Thomas, Charles 
Lloijd Thomas, liicJnrd Thomas, and the Rev. J’homas 
Seth Jones Thomas, his lour brothers, and onlv next ol’ 
kill respectively surviving him; and the said James Tho¬ 
mas vvas the eldest brother ami the heir at law of the 
testatoi’. I'jion the death of the testator, L. Thomas, 
his vvidt)w, entered into possession of his real estates, 
and continued unman ied and in possession thei'cof, and 
in receipt of the rents and profits until the time of 
her death. The testator's brotkers having died leaving 
children surviving them, the stiit in Chancery was be- 
t\j;'cen the son of the eldest brother (the heir at law 
of the testator) and the children of the other brotliers, 
wdio claimed as next of kin, and the representatives of 
the widow'. I'lie <juestion for the opinion ol’ this Court 
was, whether by the will of John Thomas, the testator 
there was any devise of his real estates alter llie <leath 
or secoi)d marriage of his widow, AT. L, Thomas, and to 
W'honi. * • 


Tindal for some of the next of kin. There are two 
questions; first, wliether the real estate passed by the 
residuary clause; secondly, wdien it vested. The devise is 

sufficient 
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sufficient to pass the real estate after the \Jeath or second 
marriage of the widow, and the next of kin of the tes¬ 
tator are entitled to the property. It is a well established 
principle, that no formal words are necessary to express 
tlie testator’s intention ji will; it is sufficient if the 
intention can be collected from the \fhole will. It may, 
be said that there is no sufficient d«sigtK\yo, persona?, 
because there is’no statute of distribution applicable to 
real estate, and, therefore, there is no statute “ in that 
case made and provided;” but the Court will take notice 
that there is a statute of distribution, and will reject tlie 
other words as surjilusage. If there had been a statute 
applicable to the distribution of real estate, there would 
have been no necessity lor the devise. The cleai; in¬ 
tention of the testator through the whole will was, diat 
his real and personal estate shoifld go togethei' as one 
fund. lie charges all and singular his real and personal 
estates with his debts. Secondly, he gives to his wife all 
his real estates, by a certain description ; for the case 
finds that he liad no other tluin those devised to her; 

t 

and he gives her also all the interest and profits of his 
personal estate. Then comes the devise in question; 
there he has clearly the same object in view', lor it in¬ 
cludes the real aiul personal property. It is clear that 
the testator knew' there was a statute lor distribution of 
personal property, and the w'ords in that case made and 
jn'ovidedf are merely w'ords of description of that statute, 
and may be rejocied, if the Court see that tliey are used 
by mistake. In Smith v. Camjihcll («) Sir IV, Grant held, 
that a gift to the testator’s nearest relations in his native 
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country, Irela?^^, included sisters in America, If the 
objection of the heir at law is available he must miuii'* 
tain, not' only that the testator was labouring under a 
mistake, and supposed that there was a statute which 
applied to the distribution pfMand, but he must go 
further, fl|nd shew that this mistake was the very ground 
and reason ^diat he made such devise; that he would 
not have so devise(| it unless he had thought that there 
was such a statute. Now that is" absurd ; for if there 
had been such a statute the devise was unnecessary. 
There is no objection in point of law to this devise, on the 
ground that the words apply strictly to personalty, pro¬ 
vided there be a sufficient designat’on of the person who 
is to take the realty; for the courts in many cases have 
interpreted words, (which would apply in their strict 
sense to personalty only,) according to the intention of 
the parties to apply to realty. Doe v. Roper {a). Doc v. 
Langlands {b). Doe v. Trout, (c) In P^ot v. Ppot (d), a 
person devised her real estate to trustees, in trust for her 
daughter Martha^ with a proviso,* that if she died before 
twenty-one, or marriage, then in trust to convey all tlie 
residue of her estate, both real and personal, unto her 
nearest rektiou of the name of Ppot^ and to his or her 
heirs, executors, administrators, and assigns. The 
daughter died under age and unmarried. Lord Hard^ 
wicke was of opinion, that the word relation was to be 
taken as nomen collectivum, as much as kindred or 
heirs; and he said that the case differed from all tliat 
had been cited, because the personal estate was involved 
in the same devise with the real; and had that been a 


{a) U Ea»t, 519. (6) 14 S71. 

(e) l5EaslfS94i. (d) 1 Fes. sen. 335. GCruiteDig. IBS, 

bequest 
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bequest of the personal estate only, all these who were 
of the name of the Pyot^ in an equal degree, and were 
of the nearest stock to the testatrix, would hare taken 
by virtue of the statute of distributions; and if it was 
clear who should take Aie, personal estate, it ^nturally 
inferred whom the testatrix meant shoqTd take the real,, 
there being but one intent as to both; add this of the 
personal was a proper key to explain Jiow the real estate 
was intended to go. Now that case in principle very 
much resembles the present, and is an authority to shew 
that where the real and personal estate are tied together, 
the devise of the personal estate is a key to explain how 
the real estate is intended to go. And the case of 
Doc V. Over (a) is decisive. There the testator devised 
all such pro})erty as he should be possessed of at his de¬ 
cease (except his freehold estates) to his wife, to be her 
sole property. And he gave to her all his freehold 
estates during her natural life, and at her decease to be 
equally divided amongst /he relations on his side; and it 
was held, that all thosejn the maternal as well as in the 
paternal line, who at the time of the testator’s death 
would have been entitled to the personal estate under 
the statute of distributions, were entitled to take. It is 
clear that the testator did not mean to die intestate as to 
his real property; and as the personal property is de¬ 
vised in such a way that it may pass, the real must be 
governed by it. As to the second point, the devise 
vested at the testator’s death; or in othe^ w^rds, the 
devisees are those persons who would have taken the 
personal estate at the time when the will took effect, 
viz. at the death of the testator. Doe v. Over (a) is an 
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authority in point for this also. In Doe v. Sheffield {a) 
the devise was to the sisters of J. H. (generally) tlieir 
heirs, See. as tenants in common, and not as joint 
tenants; and it was held, tliat one of three sisters of 
J. H.f who alone survived ,atUhe time of the devise 
^ade, and who*" alio survived the testator, was entitled 
to take the ^'^liole*; ami even if she had only been en- 
titled to part, stiV tluit the residue would not have 
gone to the heir at law, ,as in case of a lapsed devise 
but to the residuary legatee. 

Stephen, for others of the next of kin. The argument 
on behalf of the heir at law must proceed on the as¬ 
sumption that the will is to be read as if the words had 
been,<hat “ the real and personal esttite should be divided 
according to lawbut*' the will says that they arc to be 
divided according to the statute of distribution; it does 
not apply to the personal estate only, but specifically 
directs the real estates to be divided also. The words 
“ statute of distribution” cannot be struck out of the will. 
\_Bayley J. Suppose the widow to have married again, 
and' only one person entitled to the personal estate as 
next of kin, would the widow have taken the fee in a 
moiety of the real estate ?J No ; for as she has an 
estate for life, or during her widowhood, the true con¬ 
struction is, that the next of kin would take according 
to the. statute of distribution; her estate is not capable 

of ^argfemcjnt except by words, which would admit of 

• « 

no other construction. \,Bayley J. She may take the 
whole in one case and one half in the other.] It would 
be absurd to say that the widow took more than a life 

(«) 1 ," 'jW. 
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estate, because then, in the event of her death, her 
moiety would go to her representatives, for whom the 
testator could have no interest in providing; for the de¬ 
vise must be construed so as to take effect at the death 

I 

of the testator. • 


8^1 


1825. 


JThohas 
* ttgamH 
Thomas. 
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Barncwalli for the representative “of t^r^ widow, re¬ 
lied upon the argunients already «rgod to shew that 
the real estate passed, and contended, that if it did, 
then the representative of the widow was entitled to 
the same share of the real estate as the widow would 
have taken of the personal estate, under the statute of 
distribution. Tlie effetate cannot be distributed accord¬ 
ing to the statute of distribution, unless the widow takes 
her share. Where the devise has been to the retations 
or next of kin, it has been held, that the widow did not 
come within that desci’iption, Davis v. Railaj (/r). Worse- 
ley V. Johnson (A), and Garrick v. Lord Camden, {c) But 
here the estate is to be distributed according to the sta- 
tute of distribution. 7'h®®^ cases, ihcrelbre, are not in 
point. Doc V. Lavoson {d) is an authority to shew that 
the estate must be divided amongst those who wduld 
have taken it at the time of the testator’s death, and not 
at the time of the death of the widow. There, A. de¬ 
vised to his natural son, and in case of his marriage with 
certain persons, or his dying without issue, then to his 
nephew for life, and after his decease among^ ,.S]iich 
persons and his and their heirs, as shall appear "and 
can be proved to be his next of kin, in such pro¬ 
portions as they would, by virtue of the statute of 


(a) 1 Vcs. sen. 83. 

{. J 14 Ffs. 57i'. 
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(d) 3 East, 27S. 
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distributidnS) have been entitled to his pet'scmal estate 
if he died intestate; it was held, that the distribution 
was to be'made amongst those who were the testator’s 
neat’ of kin at the time of his death, although the 
nephew to whom a prior life .eslate was given was one 
of them. That pase is in point. The widow, there¬ 
fore, at the^i-t'ime of the death of the testator became 
entitled to a life estate in the whole realty, and a remain- 

I 

der in fee in a portion of it. 


"Peake Serjt. Tlie real estate did not pass by the 

clause in question. It is a rule too well established to 

*■ 

require any authority to support it,' that an heir at law 
is net to be disinherited except by express words or 
necessary implication; and here there are neither ex¬ 
press words nor such necessary implication. As for as 
intention can be collected from such inapt and informal 
words as are here joined, it would seem that the testator 

did not intend to disinherit his heir at law. After 

« 

giving his wife every thing for her life, or as long as she 
remained his widow, the testaior proceeds; And after 
her* decease, or in case of her marriage, whichever shall 
first happen, then my will is, that all my real and per¬ 
sonal estate be divided according to the statute of distri¬ 
bution in that case made and provided.” It is not 
rnerely “ the statute of distribution,” but “ the statute 
df distribution in that case made and prodded^* It is 
plain that thp testator did not kno^ the meaning of the 
words he inade use o/, for there is no statute of distri*> 
bution applicable to real estate. It is not improbnbfo 
that he might think the descent of real estate, as well as 
• the distribution of personalty, was regulated by statute; 
and then the words “ the statute of distribution in that 


case 
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case made and I’provided” in^t no more than that it 
should go ki such course as the law provided ; that is, 
hiFreal estate to his heir at law, his personalty^ai^pngst 
his n&urest of kin in a course of distribution, and why 
should be be supposed^ tQ alter the disposition of the 
law in the one case more than in the*other? The wor(^ 
** divided* does not necessarily imply tliat;.,both estates 
shall be divided into separate parts,, but is satisfied by 
dividing or separating them ffom each other, and then 
letting them go as the law directs. In the case of 
Piggott V. Penrice{a\ the testator devised in these 
words: 1 make my niece G. executrix of all my 

goods, lands, and acbattels. The testator had no 
terms, but only' freehold estate, and yet (he h^nds 
were held not to pass. When pressed that the word 
lands must mean something, * tiie Lord ChanodHor 
said tiiat word would be satisfied by the rents v^hich 
might be due at the testator’s death. In answer to the 
aigument that the testator has treated the two funds as 
one, and has disposed of them together, it is to be ob¬ 
served that he has only done so as far as was necessary 
for the purposes he had immediately in view. The 
amount of the personalty is not stated in the cas^ it is 
plain that the testator thought it might not be sufficient 
to answer all his debts, and therefore for the security of 
his creditors, but for no otheiv purpose, he has made 
the whole of his property, real as well as personal, liable 
to the payment his debts. ^ This con form no reason 
tfor supposing that be meant thi whole to go tc^ther 
afterwards. As little does the devise to his wife afford 
such a supposition* He wished to enable her to live in 
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the same way as he lived himself, and* thet'efore be¬ 
queathed to her during her life the use of his house¬ 
hold furniture, &c .; and gives her the same means that 
he possessed himself of keeping up the establishment. 
That was his only object fos sb uniting the two pro¬ 
perties during her life-time | but it never can be inferred 
from thence^.that alter her death, when he appears to 

t 

have no particular wishes or predilections, that he should 

f 

wish the whole to be parcelled out and tlivided as per- 
sonal property. In the case of Pyot v. Pi/oi the two 
funds were united for the express purjiose of providing 
for one person, namely, the nearest relation of that 
name. Can it be supposed that ady man could have so 
absurd an intention as to cut a small estate into a great 
number of parcels, which would render his bounty use¬ 
less to any one? And tHat would'be tlie case if the estate 
was to be divided into as many shares as the personal. 
If he had intended that all his relations should take, he 

would have ordered the estate to be sold, and the 

€ 

money produced by the sale to be divided amongst 

‘i» 

them. In any other view of the case his meaning is so 
uncertain that it cannot be necessarily implied what that 
meaning was; and if there is not a reasonable impli¬ 
cation what his intention was, the heir at law is equally 
entitled to take on account of the uncertainty. It is 
sufficient for him that the whole is uncertain. It rests 
on the other side to shew what the testator’s intention 
was. In *Doe dem. Hayter v. Joimille (a), where the 
devise was, “ to my ferother and sister^s family,” this 
Court held it void for uncertainty. 


(n) 3 East, 172, 
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Tindal m H|8y. The difficulty is not removed by 
supposing that the testator thought that there was a 
statute applicable to the distribution of real property, as 
well as one to personal; for tlien he would have used 
the word “ statutes,* inr tlje plural. The construction 
put on the word divide is insufficient ^ls6. The testator, 
clearly contemplated a division both of thefjiersonal and 
real estates, and not merely a clivisjpn of one from the 
other. One is a remote, apd not an obvious con¬ 
struction; the other is clear, and therefore to be pre¬ 
ferred. Piggott V. Penrice has been cited to shew the 
anxiety of the courts to satisfy the words of a will, and 
not to make a partjidie intestate, so as to defeat the 
intent It is clear the words were insufficient to^jass 
the land. Doc v. Joinville is not in point. If in that 
case there had been a devise *to the next of kin it 
would have done, but the doubt there was as to the 
proportions. It was not clear which family was in¬ 
tended. In Wnght V. Ailcins (a) the Lord Chancellor 
expressed doubts wheffier the cases could be supported 
in which the word family** had been held to be too 
indefinite. The devisees take the fee immediately* 
Those who represent the devisees when the will took 
effect, viz. at the death of the testator, are the persons 
to take, and that, does not help*the widow, because the 
testator did not intend her to take any thing not speci¬ 
fically given to her. 


8|l«. 

Twnm 


Bayley J. I cannot think thdk any great stress is to 
be laid on tlie circumstance of the testator’s having 
charged his real and personal estate with the payment 

(a) 1 Turntt's Ch, Ca. 156. 
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of his debts, nor of his having given tl|h>wbole to his 
wife for life. It is not thence to be inferred that wh«n 
he comes to divide his property he intended that aliquot 
parts of his real and personal estate should be kept 
together. In order to pass the r^l estate it ought to be 
flear on the fa^e *of the will what is to pass, and to. 
whom. If th'e wevds are insufficient to designate the 
property intended*to be passed, or the persmis in¬ 
tended to take, then the •real estate will not pass, not 
because the heir is any favorite of the law, but be¬ 
cause the devise is insufficient. Then the question is, 
whether there are words clearly shewing to whom the 
resdty is to go. If the testator hfe said, ** I give my 
real .estate to be divided according to the statute of 
distribution,’* the intention would have been clearly ex¬ 
pressed. But, taking the whole together, tlie testator 
manifestly used words he did not understand. Pro¬ 
bably he thought that there was one statute applicable 
both to the distribution of real and personal estate, and 
that he meant his property to b^ divided according to 
law. My present opinion is, that the will therefore 
operates as a bequest of the personal property, hut that 
it does'^ot affect the real estate. We will consider 
the case, and send our c^inion. 

Cur* ado, vult* 


The following certificate was afterwards s^t: 

This case ^as been argued before us by counsel, and 
we are of opinion that by the will of John Thomas^ die 
testator, there was not any devise to any person or 
pi^rsons of his real estates after the death or second 
. marriage of his widow, Maria I^titia Thomas. 

J. Bayley. 

G. S. Hoeroyd. 

J. Littledale. 
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Tlie Earl of Falmouth against Richardson 
and Another. 


^^'RESPASS for taking the plaintiff’s 'goods* The The tenth sec- 
defendants justined as cominissK>ners under a pn« nerai incioswo 
vate inciosure act, 5 G. 3. c. 100., for inclosing lands ly- 
ing in several parishes and townships, a!hd the general 
inclosure act 4/1 G. 3. c. lOi). The plea alleged, that *“y *“***■ 

* ” make pmate 

by the S4th section of the private act it was enacted, roada, but only 

^ , to set them out, 

** that as well the roes and payments to the commiS' and say in 
. , , , j • • j propor- 

Stoners, ns also the charges and expences incident to tions they dull 

and attending the soliciting, obtaining, and passing of ofli^ 

that act; and of the surveying, planning, dividing, al- S«efo“ihe» 

lotting, and inclosing of the said open and commcm 

field, lands, &c.; and of preparing, making, and de- gaTe the com¬ 
missi onen 

positing the awards of the said commissioners, and of power to raise 

^ • , money to pay 

all other plans, mapi^ &c., directed by the commit* the expence of 
sioners to be prepared and made out; and all other exertion that 
costs, charges, and expences whatsoever, in anywise enct^ifre 
attending the execution of that and the general incio- 
sure act, or any of the powers, authorities, provisoe^^ 
or declarations therein contained, should be borne and mahing private 

• roadsa 

defrayed at such times as the said commissioners should 
by any writing or writings under their hands to be 
affixed, &c. (in certain places and at cectaih specified 
times) order and direct^ but subject to the regulations, 
proportions, and restraint thereinafter mentioned, that 
is to say, that so much of the said costs, charges, and 
expences as should be incurred previous to and up to* 

the 



$3B 


CASES IN HILARY TERM 


im* 

Tbe £«rl of 
Pauu^th 
agaimt^ 

Bjcbakdsoh. 


« 

tlie time of the passing of* the act; and alUsuch other 
costs, charges, and expences as should thereafter be in* 
curred, )vhich should relate to or affect tlie said parishes 
and townships jointly, should be paid by the several 
proprietors of estates and othef persons within the said 
several parishes and townships respectively, to whom 

« t * , 

allotments sl^uld^be made by virtue of that act, in pro¬ 
portion to the value of the lands to be allotted to them 
respectively, to be ascertained by tlie said commis¬ 
sioners ; and that from the time of the [lassing of that 
act, the commissioners should keep a general account 
of all costs, charges, and expences jointly affecting the 
said parishes and township; and also a separate account 
of all such costs, charges, and expences as separately 
relate^ to or affect tlie said parishes and townships; which 
last mentioned costs, charges, and expences should be 
paid by the proprietors of estates, and other persons 
in the said parishes and townships respectively, to whom 
allotments should be made by virtue of Uiat act, in jiro- 
portion to the value of tlie lands to be allotted to them 
respectively, to be ascertained by the said commissioners; 
and in case any person or persons should refuse or neglect 
to pay his, her, or their share or proportion of such 
charges asid expences within the times, and to such per¬ 
son or persons as the said commissioners should appoint, 
then and in such case the said commissioners should 
cause the same to be levied and recovered in manner 
directed Ijy the said recited act.” The plea then stated, 
that the commissioneil, set outtertain private roads pur¬ 
suant to tbe 41 G. 3, c» 109, s, 10 ., and afterwards made 
tKeii' award, whereby they directed that certain persons 
should bear the expence of making and keeping those 
roads in repjair. That the commissioners afterwards 

made 
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made a rate for that purpose aitd because the plaintiff 
refused to pay his share, they issued a warrant and dis¬ 
traint his goods. Replication, that the rate was made 
for the sole purpose of defraying the expences of making 
the said private roads so, set out and appointed as afore¬ 
said in W. meadow (part oT the lands to be inclosed), 

* * » 

and that the rate was solely and exclusively made upon« 
the owners of land in that meadow.* Rejoinder, that 
making the private roods was part of the costs attending 
the execution of the 41 G. 3. c.*109. and 51 G. 3. c, 100. 
Demurrer and joinder. 

Cambell in support of the demurrer. The question 
turns on ttie construction of the general inclosure act 
41 G. 3. c. 109, s. 10., for there is nothing in the private 
act relating to roads. By that section it is enacted, 
“ that the commissioners shall set out and appoint pri¬ 
vate roads, and that the same shall be made, and at all 
times for ever tlicreafter, be kept in repair by and at the 
expence of the owners and proprietors for the time 
being, of the lands to be divided and inclosed in such 
proportions as the commissioners shall by their award 
order and direct.” The S4th section of the private act 
51 G. 3. c. 100. gives the commissioners power to raise 
money for the payment of their expences, and of all 
costs, charges, and expences whatsoever atlpnding the 
execution of that or the general inclosure act. The 
making of private roads is not, however, any thing done 
in execution of tlie act, 4 is ratlicr in exeautibn of the 
award of the commissioners. They cannot, therefore, 
make a rate to defray the expence of making such 
roads. 
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^ Tamtim conixL 'nie^ -pase of t* 

more («}, shews that the commissionm hai^e power to 
levy a rate to defray the expence of making roads imder 
the powers of the general indosure act. That case cer^ 
tainly related to public roads). bat the principle is ap** 
plicable to private roads also. By section 10 of the 

(j f . 

*41 6. S. c. 109< the cofiimissioners are to set out the 
private roada, and to direct by whom and in what man- 
ner^they are to be’made. The act cannot be said to be 
fully executed" until the*roads are completed, the ex¬ 
pence of making them is, therefore^ incurred in execu¬ 
tion of that section of the act, and if so, the commis¬ 
sioners had full power to make the rate in question* 


Bayley J, This case has been put upon the true 
ground, for the simple^questipn is, whether the expence 
of making private roads is Incurred in execution of the 
SI G. 3v c, ^00., or of the 41 G. 3, <r. 109. The former 
act does not mention private roads, we must, therefore, 
inquire whether the general inclofiure act gives the com¬ 
missioners power to make private roads. Their autho¬ 
rity respecting them, whatever that may be, is given 
by the 10th section. Th^ 8th section directs that the 
commissioners shall set out public roads, they are to 
make a map of them, and give certain notices, and if 
any objectfons are made, the commissioners, together 
with a justice of the district, are finaliy to determine the 
nurtter. By the 9th section, surveyors are to be ap¬ 
pointed to make the ipad^ 8n4 power is expressly given 
to the commisrioners to levy money to pay the expence 
of making riieni. Then follows the lOdi section, as to 
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pri'eate roads. The commi^ioners are to set them out 16S5» 
and give notices in like manner as in the case of public ' 
roads, but then it proceeds, ** arid the 'same ahalt be 
made and at all times for ever thereafter, be supported BicalSib 
and kept in repair by and at the expence of the owners 
and proprietors for the time being, pf jhe lands and 
grounds directed to be divid^ and indlo^ed, in such ' 
shares and proportions as the commissioner or com¬ 
missioners shall in and by his or their award order and 
direct.” There is no power of appointinjg a surveyor' 
of those roads, or of raising money to pay for making 
them, but they are to be mode by the owners of the 
allotments, and at their expence. It is manifest that 
no rate coufd be made for future repairs, and “ making 

f 

and repairing” are put in conjunction in this section. 

I am, therefore^ of opinion, that th^ commissidners were 
not acting within the scope of their nudiority when this 
rate was made, and consequently that it^canilot be 
supported. 


Holroyd J. concuired. 


Judgment for the plaintil|'. 
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Hodgson against James Andeiison. 


debS"toB'- I^s. l\d.y being the balance 

and c., who _ of an «,ccoufit between the plaintiff and defendant, 

was resident in , . , * m. 

the Wett Indies, and interest therein, from the 1st of October 1819. The 
being indebted , » , .. , . * -i-i. i . 

to J., Uie latter defendant paid 300/. into court. Plea, general issue, 

Sgno2?!^t^ notice of*set-off "Tlie particular of this set-off was 

hfm from 203l. 5s. lOd ,paid Oil the 11th oiApril 1822, 

agents of the defendant to the Commercial Banking 


seated. 
then, by letter 
directed the 
jjjRgents of (7. in 
this country, 

** As soon os 
they should 
have funds be- 


Company of Scotlandy at the request and on the order in 
wrfdng of the plaintiff) and in pursuance of an under- 
takirtg and liability to pay the same to the Banking 
Company for the plaintiff, according to such request and 


longing to C. in their hands, to'pay to B. on liis {jI.’s.) account, the nniouut of C.*s debt,!* 
and,added that he would credit C. for the amount, kuving .received his order to that tffect. 
The agents of C. verballff promised to pay B. as soon as they should have funds in their 
hands belonging to C. A. aftervi-ards gave an order to anniher creditor, authorising C. to 
pay to such„ creditor tlie amount of tlie debt^due to him ^A.), and C. entered into an ob¬ 
ligation to pay the same to such creditor, but there was a clause annexed to the obligation, 
stating that it had been alleged that a payment had been 'made by some person to A, on 
account of C>, and it was declared, that should such payment be proved to have been made, 
tlic amount sliouldbe deducted. The creditor to whom this order was given demanded 
payment of the debt from €• on his ardval iit' this country, but the latter refused to 
pay it, on tHftiground that his agents were liable to pay it to B., and the some was in fact 
„ afterwards p»d to B .: 

Held, that although a creditor has a right to insist on payment to himself or to bis 
appointee, yet having once given an order fur the payment of his debt to a third person, he 
has no right to revoke that order, provided there be a pledge by the person to whom the 
authority is given that be wtU pay tlie debt according to die authority. 

Held, further^ that the expression in A.'i letter, that he would credit C, for the 
amount, having received his order to that efiect,’* wa^ evidence as agaim,t A., tliat he had 
at that time received such an order from C., and therefore that C. had expressly assented 
to the order given by A. tfjat the debt due from C. to A, should be p«d to B. 

Held, also, that even if tbat^cre not so, still there was sulBcicnt to imply the assent of 
C-l that the debt due from him to A- shoiSdbe appUM in discharge of the debt due from 
A, to S., inasmuch as it was expressly stipulated by C. in the obligation he entered into 
„ to pay the debt to another, that any sum paid by any person on account of that debt to A* 
"" should be deducted. 

Held, also, that it was not nerassary that the promise to pay B. should be in 
wrtUng, inasmucli as it was a promise by (7. to pay his own debt, and not that of 
another. * 

* order, 
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order, ma^e and entered into long before the time of 
payment. At the trial before Ablott C. J., at the London 
sittings after Hilary term 1823, the jury found p verdict 
for the plait|tifif for the sum of 209^. 15s. A rule nisi 
for a new trial having Ijeen made in Easter term 1823, 
the court directed a special casg to 4be«stated for their 
opinion. 

The defendaitt resided for many years in Trinidad 
Augtist 1821. Prior to the year 1816 he became 
indebted to the plaintiff in a larger anrtount than the 
sum set off by him in this action. The plaintiff was a 
shareholder in the Commercial Banking Company of 
Scotlandf and that qompany discounted bills for him. 
Early in 1816 tlte Company discounted for the plajntiff'. 
a bill drawn by him for 270^., and accepted l^y one 
Hickson. On the 19th March 1816 the plaintiff was in¬ 
formed by the secretary to the company that the bill 
iiad been dishonored. On the 22d of the same month 
the plaintiff wfote to the secretary in answer, that both 
he and ^r. Dickso7i re^Juired time to meet their engage¬ 
ments, that they could* not retire the bill, and that he, 
the piaiutiffj had mentioned his situation to Mr. Bodiert 
Anderson Edinburgh, the defendant’s brother, and acfjj* 
director of the company, and added, “ I also mentioned 
to my friend, Mr. Bohert Anderson, that as his brother 
in Trinidad was indebted to me nearly 400/.*, I would, 
if he pleased, give him a receipt for the returned 
bill with charges on his brother’s account, which would 
secure the payment, as tlflat gentlcSnan had considerable 
property in Edinburgh, and as he a few months back re¬ 
ferred me to Mr. Anderson and Mr. BJiind, his attornies, 
for a settlement of my demand. I trust the company • 
will be induced to accede to our proposal, or that Mr. 

31 2 Anderson 
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Anderson will take the bill as a payment from Jiis brother 
to me.” To this proposal Mr. Andet'son did not ac-. 
cede, and by a letter of the 4th November 1816, the 
secretary again pressed the plaintiff for-payment of 
the bill, who, on the 8th of November 1816, returned 
the following answer u “ I propose to grant you my 
promissory note, ,at seven months from this date, in¬ 
cluding interest and charges, you holding Mr. Dick- 
son*s acceptance till this is paidj and my commercial 
bank share receipt also, as a collateral security, which I 
will send you as soon as I have your permission, and 
know the amount of charges. I had flattered myself my 
very old friend, Robert Andei'son, one of your company, 
would have assumed the amount of Mr. Dickson’s ac¬ 
ceptance on account of a debt, nearly 150/. more than 
this bill, due me by his brother; but this I fear is not 
agreeable; but if the company wish, I will make an as¬ 
signment of this debt to them in addition, should it be 
required.” On the 19th of November the'secretary wrote 
to the plaintiff as follows: “ Tam directed tcnacquaint 

•I 

you that the proposal made in your letter of the 8th 
instant is acceded to; you will please, therefore, immedi- 
ately hand in your promissory note at seven months, 
dated the 8th instant, for 291/. 19s., being the amount 
of die former bill, interest, and expences, as noted on 
the other* side. As your share of stock is assigned to us 
by the contract of copartnery, in security of debts, you 
need not send us the receipt. Mr. Anderson says the 
debt you mention a^ due by*his brother is as you state, 
but there is no money of his forthcoming at present to 
meet it, and that he shall, if necessary, pay to us, when he 
• has funds, on your order: you will please, therefore, hand 
us a letter addressed to Mr. Anderson and Mr. Rhind^ 

desiring 
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desiring thpem to pay us the due as soon as they are 
in funds.” On the 23d of November 1816, the plaintiff 
wrote to the secretary to the company, and inclosed in 
the letter his own promissory note for 291/., 19«. at seven 
months, and the following note addressed to Anderson 
and Rhind, “ As soon as youjnayliave funds belong¬ 
ing to James Anderson of Trinidad^ I,will*,|hank you to 
pay, on my account, to the Comrae^icial Banking Com- 
|l^ny in your city, 291/. 19s.,,being the amount of my 
promissory note, in favor of jE. Robertson, Esquire, or 
any part of the same, advising me the amount, and X 
will credit Mr. J. Anderson, having received his order to 
this ^cct, as he is indebted to me more then this order.” 
This note was delivered to Messrs. Anderson and Ritind, 
and they verbally promised the banking company «to pay 
them according to the terms of the order, as they should 
have funds of the defendant in hand; and this promise 
was never retracted. On the 29th of January 1820 the 
plaintiff wrote a letter to A. Hill, of Trinidad, enclosing 
an abstract of his account witli the defendant, balanced 
to the 1st of October 1819; the amount of this balance 
was 443/. 17^> lid. In tliis letter was also enclosed a 
power of attorney to enable Hill to recover the same 
and he then informed Hill, that as I^ughnan and Co. had 
a considerable demand against him, he had agreed that 
Hill should remit Loughnan and Co. the amount he 
should recover from that debt, and the plaintiff accord¬ 
ingly begged that HiU would comply therewith, and 
remit Loughnan and Co. whatever sums he might re¬ 
cover.” The plaintiff executed no other assignment to 
L and Co. of the debt owing by the defendant than 
this letter. On the same day Loughnan and Co.« 

3 I S wrote 
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wrote to one Lockhartf reqtiesting him to direct Hill to 
recover the amount from Dr. Anderson the defendant. 
Hill applied to the defendant in Trinidadf and he 
and his son. entered into the following obligation. 

Tri7iidadf 11th 1821., We do hereby promise 
^o pay, or caused tote paid, unto H. S. HiUf or to his 
order, as at];6rney of A, Lougknan and Co., London^ 
being a debt assignpd to them by John Hodgson of Lon- ‘ 
don, and due by the undersigned James Anderson, tA 
sum of 4f88Z. 6s. 3d. sterling, with interest on' the sum of 
443/. 17s. lid. sterling from this date, on or before the 
1st day of March 1822 ; and for assuring the due pay¬ 
ment thereof^ we bind ourselves and each of us, our 
heirs;, executors and assigns, each in solidum unto the 
said H. S. Hill or his order, to and for*the use of the 
said A. Loughnan and Co. And whereas it hath been 
alleged, that a payment of 300/. has been ’made on ac¬ 
count of this debt by some person to John Hodgson on 
account of James Anderson j it is therefore hereby de- 
dared, that should such payraenf be proved by the said 
J. Anderson to have been made to the said John Hodgson 
by “some person on account of the said J. Anderson, 

' on or before the 1st day of March 1822, that then the 
said 300/. and interest thereon shall be deducted.” On 
the 15th June the secretary to the company wrote to the 
plaintid^, and. informed him that the promissory note 
which was due the 6th instant had been returned under 
protest fibm, London, and informing the plaintiff that 

_ t • ' 

the company declined renewing it without some addi¬ 
tional security. The plaintiff replied that he could not 
procure such security, nor pay the note, and directed 
his share in the bank to be sold for the benefit of the 


company. 
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company. • According to these instructions the plain¬ 
tiff’s share in the bank was sold, and purchased by the 
company at the price of 140/. The company .also re¬ 
ceived the dividends due to the plaintilF in respect of his 
share, and thus the debl due from the plaintiff to the 
company, which had increased to 3464«195. Id. was re¬ 
duced to 193/, Is. 9d, On the 10th 1821 the se¬ 
cretary, by letter to the plaintiff, ^acknowledged the 
receipt of Mr, G. iiolfds acceptance for 196/. 7s. 6d* 
The defendant arrived in Edinburgh in August 1821, 
and Ij)ugknan and Co. then wrote to him, demanding 
payment of the debt due from him to the plaintiff, and 
which had been assigjied to them as above mentioned, 
which produced the following letter from the defendant 
to L. and Co., dated the 24th of August 1821. ** I had 
the honor of receiving yours of the I7th iust., and have 
made the necessary inquiries into the business alluded to 
in your letter. The case is this, the Commercial Bank 
of Edinburgh llold a bill of Mr. John ITodgso?ds for 196/. 
sterling on Mr. G. lioyds acceptance, due in November 
next, which my brother and father-in-law, [Anderson and 
Rkindf) as ray attornics, ure security for to the bank foathe 
above sum, on account of the debt I owe Mr. Johi Hodg^ 
son. If Mr, Hodgson, as I suppose he will, pays the bill 
when due in November, I shall then of course owe you the 
full amount of my account ti’ansferred by Mr. *Hodgson to 

your house. If, however, the Commercial Bank come 

*1 

upon me for it, it will then, of course, be deducted from 
the amount due to Mr. tiodgson by me, and transferred 
to you by him.” The bill drawn upon and accepted by 
Eoiye was not paid when due. On the 27th March 
1822 the defendant wrote to Lo7!ghnnn and Co., stating, 
that 203/. Is. "id. was due from the plaintiff to the hank, 

3 1 4 and 
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^ and that he the defendant' must pay that sum to the 
company. Upon the 30th of the same month Lough- 
nan and Co. wrote to the defendant, giving him notice 
not to pay to the Banking Company the debt due from him 
to the plaintiff. On the lliAi of \April following, the de¬ 
fendant’s agents'paM the debt due to the Banking Com¬ 
pany, under ^^n indemnity from the company; no en¬ 
gagement was entered into by the defendant’s agents with 
the company beyond the \.erbal assurance given by them 
on the plaintiff’s order being communicated to them. 
On a former day during these sittings, the' case was 
argued by 

Kqye for the plaintiff. The defendant being indebted 
to the( plaintiff^ and the plaintiff to die Commercial 
Banking Company, the*plaintiff appointed and 

Bhind as agents to pay his debt to the company when 
they should have received money to his use from the 
defendant; and the company had notice of this. It is 
die same thing as if a merchant said to his clerk, ** when 
my debtor pays me, do you pay my creditor out of the 
sump received from my debtor,” and that order had been 
communicated to the creditor. This is a mere naked 
authority, revocable until executed, or at least until the 
funds are in some way appropriated to the use of the 
creditor. This, however, only applies to the question 
as between the plaintiff, Anderson and Bhind^ and the 
Commercial ,Banking Company, But Dr. Anderson is 
the defendant on tliis record; and the fallacy of the 
aiigument on the other side is in supposing that Ander¬ 
son and Bhind are the defendant’s agents in this trans- 
<action, instead of the plaintiff’s; they had neither 
instructions nor authority from the defendant on the 

subject, 
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subject, aud he was in utteir ignorance of the arrange* 
ment until his return to this country in 1821. The 
question, whether if the funds came into the .hands of 
Ander&on and Bhind from the defendant to the use of 
the plaintifij he, the plaintiil^ could revoke his order, 
does not arise. The real questioA is, whether Dn 
Anderson was compelled to place funds iq^the hands of 

A, and BJiindi and if not, wheth^er having done so 
after notice not to pay the n|oney over to them, he is 
not answei%ble in this action. The defendant had never 
been in an^ way a party to the negotiations between the 
plaintifi^ Anderson and Tthind^ and the Commercial 
Banking Company; hut was in Ttinidadf and ignorant 
of them up to the year 1820, when he assented tp the 
assignment of the debt due to the plaintiff Hodgson made 
by him XjoLoughnan and Co. The defendant had no notice 
of the order of Nov. 23, 1816, and therefore cannot be 
affected by it, nor can he set it up as a defence to this 
action. Had fie known of that order he would not have 
assented to the assignment to Loughnan and Co. He 
had no authority from the plaintiff to pay the Commercial 
Banking Company. The company could never have 
brought an action against the defendant, nor against Aji* 
dej'son and Bhind his agents, even if one of the latter firm 
had not been a partner in the Commercial Bank. This 
is not like the case put by Btdler J. in TaUocJc v. 
Harris {a\ “ if A. owes B, lOOZ., and B, owes C. 100/., 
and the three meet, and it is agreed that .^.^slmll pay C., 

B. ’s debt is extinguished!” There there is an absolute 
assignment, and the assent of tlie debtor. Here the 
order is conditional, and the debtor does not give his 

(a) 5 T . It . 160. 


assent. 
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1825. assent. Besides, this is an assignment of a chose in 

' action, and the defendant having assented to the assign- 

agatuti , ment of the debt, due from him to the plaintiif, to Lovgh- 
AmiRsoir. notice from the latter not to place the 

fimds in Anderson and JUiintPs hands was the same as if 

t 

the notice came*frchn the plaintiff. Besides, the words 
in the order I wjll credit Mr. J, Andersont having re¬ 
ceived his order to this effect,” cannot mean that the 
defendant, who was then at Trinidad^ had ordered him, 
the pEintiff, to pay his (the plahitifTs) owrf ffebt to the 
Banking Company, but that thfe plaintiff hid received 
an order from his debtor to demand payment from 
y^. and BJiindy who were the defendant's attornies in 
Edin^rgh. And it is clear from the plaintiff's letter 
of the, 22d March 1816, to the secretary to the Bank, 
that he, the plaintiff, had received such an order. 

Cameron for the defendant. First, from tlie expressions 
in the plaintiff’s letter it must be taken, as against him, 
that the defendant was a party td'thc assignment, which 
is then an assignment of a chose in action with the assent 
of all the parties concerned, and therefore valid and bind¬ 
ing upon them all. In the letter to Anderson and Wiind^ 
dated JVbrmier 23. 1816, the plaintiff directs tliem to 
pay the Com^percial Banking Company, and then adds, 
“ I wil)[ fr^it Mr, «J. Anden'son (the defendant), having 
received bibs order to this effect.” It is to be observed 
that the pkuntiff makes this assertion in the course of a* 
correspondence in which he is seeking to obtain a benefit 
to himself, and which he obtained upon the faith of tliis 
assertion. It is therefore too late for him now to afiirm 
..that the defendant was no party to the assignment. 
Secondly, supposing that the defendant was not a party 


to 
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to tlie assignment, it may still be irrevocable by the 
assignor. It is true that at law a cliose in action can¬ 
not be assigned, but the meaning of that proposition is, 
that the debtor of one man shall not be made the debtor 
of another without his* own consent; but there is no 
rule of law which prevents a man ffom making ai^ 
assignment of a debt which shall not be'^evocable by 
himself. It is also true that a court ol^law cannot, except 
upon an application to its equitable jurisdiction, take 
notice tliat^he plaintiff and defendant oif the rectl^ are 
not the reS plaintiff and defendant in the action, but 
wherever such an assignment can be fairly brought 
before the court, in pleading or in evidence, as affecting 
the rights of the parties on the record, the court will 
take notice of it, and will do justice accordingly, Moidds- 
dale V. Birchall, (ar) Then if there was nothing in point 
of law to prevent this plaintiff from assigning irre¬ 
vocably, neither can there be any doubt that it vras his 

intention to do so; he calls it an assignment throughout 

# 

the correspondence, aijd offers it as part of the consider¬ 
ation upon which he was asking for time upon his bills, 
which would be absurd if be meant to reserve to himself 
the power of revoking it; for though a consideration 
depending on a contingency may be worth something, 
yet a consideration depending upon a contingency, the 
contingent event being in the power of him from whom 
the consideration moves, is worth ‘ absolutdy nothing. 
Then this is an authority coupled with an^interest, and 
as such could not be revoked, Walsh v. Whitcond) (5), 
Watson V. King (c), Drinhmter v. Goodwin, (d) In 

(a) 2 BU Uep. 820. (&) 3 Etp, 565. 

(c; 4 Camp. 272. (<{) Cowp. 251. 
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Fisher v. Miller {a) die distinction was taken between an 
appropriation and a mere order to pay, and the decision 
turned upon the distinction, which is equally applicable 
to the present casc« Moreover there has not really 
been any revocation in fact, fop Imcghnan and Co. are 
strangers to the transaction, and it is only from them 
that the defendant-had any notice of a revocation. The 
assignment here w^s complete from the first, there were 
four parties consenting to, it: the plaintiff who made it, 
the ^mmercial Bank who accepted it, Jtfiderson and 
Rkind, who promised to pay when they should have 
funds of the defendant, and the defendant, who is repre¬ 
sented by the plaintiff himself to- have jj^uthorized the 
transaction, against whom therefore the Bank might 
have maintained a special assumpsit if he had refused 
to pay. The case is not’ affected by the statute of frauds, 
for this was not a promise by the defendant to pay w'ith 
his own money the debt of another, but to pay his own 
debt with his own money. 

Cur, adv, mlt. 


The judgment of the Court was now delivered by 

Bayley J. This is an action to recover the balance 
of an account, and the only question is, w'hether a pay¬ 
ment by, a debtor to a third person in pursuance of an 
order given by the creditor, was good so as to operate 
as a payirrent to the plaintifi*. It appeared that in March 
1816, the plaintiff and one t)ickson were indebted to 
the Commercial Banking Company of Scotland, on a 
bill of exchange of which the plaintiff was the drawer, 

(«) 1 Bing, 150. 


and 
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Rnd Diclcs^ the acceptor. After the biil had become 
due, a proposal was made by the plaintiff to the com¬ 
pany, that a debt, due to him from the defendant, a bro¬ 
ther of one of the directors of the company, to a larger 
amount, should be takep by the Banking Company, and 
that the debt due from tlie defendant; to the plaintiff 
should be liquidated pro tanto. That ’proposal was not 
acceded to at tliat time, but it was renewed by the 

plaintiff in N&mmber^XSlG^ and he tlien offered to make 

• 

a regular ^ignment of the debt to the epmpany. #They 
were disp^ed to accede to this proposal, as appears by 
their letter of the 19th of November 1816, and on the 
23d of November the^ plaintiff sent the banking company 
an order on Andersm and Wiind, who were agents for 
the defendant, directing them, as soon as they should have 
funds belonging to the defendant, to pay on account of 
the plaintiff to the Commercial Banking Company 
291/. 19^. or any part of the same, and the plaintiff 
says, “ that he will credit the defendant for the amount, 
having received his ordtr to that effect^ Now that was a 
distinct authority from the plaintiff to Anderson and 
Hhind to apply the debt due to him from James At^r^ 
son, the defendant, in discharge of the 291/. 19s. That 
order was communicated to Anderson and Bhind, the 
defendant’s agents, and they verbally promised the com¬ 
pany to pay them according to the terras of the order, 
as soon as they should have funds in their hands be¬ 
longing to the defendant, and that promisqwas never 
retracted. There was, thereforef an order by the plain¬ 
tiff, that the money due to him from the defendant 
should be applied in discharge of 291/. 19s., and there 
was an assent to that order by the agents of the defend¬ 
ant. There can be no doubt that a creditor has a right 

to 
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to insist on payment to iillaself, or to such person as he 
thinks fit. Whetlier he con retract an order €mce 
given, it is not necessery to decide, becau^ I am of 
opinion that a creditor is not at liberty to withdraw the 
authority, provided the|e is a pledge by the person to 
whom the authprily is given that he will make the pay¬ 
ment according to die authority. The question there¬ 
fore arises, whether there was a legal obligation on the 
agents to pay this money to the Commercial Banking 
Company as 8900 as it came into their hli^lSf There 
was a verbal promise by the agents of the .^l^endant; 
but it may be said that that would not bind the defendant. 
It w'os insisted for the defendant, that the expression 
in the plaintiff's letter of the 2Sd of November 1816, 
addressed to Anderson and Rhind, I will credit Mr. 
J. Anderson, having received his order to that effect,” 
was evidence of J. Anderson's assent to the order. For 
the plaintiff it was said, that it was no more than a 
direction to pay j/' he should receive an order, but 
I think the fair import of that expression is, that he 
the plaintiff had before that time received an order 
from the defendant. Ample time had elapsed since the 
original proposal was made to have enabled him to pro> 
cure such an order, and the grammatical construction 
imports that he had received such an order. If he had 

not received such an order, then it would only be a con- 
« 

ditional security, and indeed no security at all, until 
the defen4ant Anderson assented to it. And if it had 
not then been understood by the Commercial Banking 
Company, that the order had been given, they would 
have required the assent of the defendant, and the 
proffered assignment. It appears to me, therefore, that 
the defendant had made himself liable to the company, 

because 
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because (here was evidence o||ifn express assent on his \B%&» 
part to the assignment; but if that were not so, there , 
would still be sufficient to imply the assent of the de- . 
fendant to the arrangement. It appears from the cor¬ 
respondence, that llie plaintiffi authorized a 'M.t.Hill 

• % 

to collect the money, and Yerait it to Jlexanier Zmgh^ 

nan and Co., and when that was received in June 1821$ 

^ • 

upon a communication between Mr.jFfjf/Z'and the de¬ 
fendant, the latter undertook to pay*the debt before the 


first of Ma^ 1822, but thefe was a reserve or qua- 
lihcatioDj^plying to the transaction in question, and to 
the security given by the plaintiff, and the assent of the 
defendant. There is a memorandum, ‘that as it had 
been alleged that a payment of 300/. had been made 
on account of this debt by some person to the plaintiff 
on account of the defendant, it was declared, that*should 
such payment be proved by the defendant to have been 
made to the plaiiitifi* by some person on account of the 
defendant, on*or before tl»e 1st of March 1822, then the 
said sum of 300/. should be deducted. There is nothing 
stated in the case to \9hlch that can apply but the trans¬ 
action in question, and ifi t does apply to that, then tlie 
implication necessarily arises, that the defendant had 
assented that that part of the debt due from him to the 
plaintiff, should be applied in discharge of the debt due 
from the phiintilf to the banking company.;^and if he 
did so assent, then he was legally bound to j&y it. In 
Tatlocic V. HarriSi Bullcr J. lays it down, that if A. owes 
B. 100/. and J?. owes CX 100/,, lyid the ilfree meet, ^and 
it is agreed between them that A, shall pay C. the 100/., 
B*s debt is extinguished, and C\ may recover the^ sum 
against A. So in this case upon payment by Anderson 
to the company, Hodgson*s debt would be discharged 

pro 
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HoooaoN 

iigainst 

AwdkeM^- 


pro tanto. We are of'qg^inion, that a promise in writ** 
ing, in order to make it obligatory on Anderson so to 
apply the money, was not necessary, because tins was 
not an agreement to pay money which a party by law 
was not obliged to pay, but there was a full and ade¬ 
quate consideration for the payment. The debt existed^ 
and it was the debt of the defendant, and the only ques¬ 
tion was, to whom it was to be paid. .There was also 
a consideration moving from the bank, viz. their for¬ 
bearing to sue the plaintiff. We are, theri^j*#, of opi¬ 
nion, that the defendant assented to the q|i|pr; that 
when he assented to it, he was legally bound to pay the 
money in pursuance of it, and that that payment was 
a discharge of. the debt in question, notwithstanding the 
subsequent order in favor of Loughnan and Co. And 
as to them they are not injured, for there was a qua¬ 
lification in the agreement to pay diem ; that in the 
event of its being proved before March 1822, that part 
of the money had been already applied.to a different 
destination, there should be a .deduction pro tanto. 
Before that time L. and Co. were informed of the obli¬ 
gation to pay the banking company. They were, there¬ 
fore, promptly apprised of the real situation in which 
.they stood. This was a good payment in point of law 
to the plaintiff, and binding upon him. I am, there¬ 
fore, of o{union, that the rule for a new trial must 
be made absolute. 


Rule absolute. 
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The King against Soper and Camfield. 


JNDICTMENT stated, that before th*e making of tlich By the friendly 
order thereinafter mentioned, a certain frf«jidly society, 
called “ The Society of Brotherly United Philanthro- fnactedf ’ 


pists,” had^ long been established and existed at Green- meinber"of the 


wichi in 
statute 


nty of Kentf under and by virtue of the himseR 
e G. 3. c. 54f., the rules, orders, and re- assr'cycd by 

any thing done 

gulations of which society had, long before the making by any such 

society, two 

of the said order, according to the directions of the justices may, 
^ t 1 1 I • I /'ll complaint 

35 3. c. 111., been duly exlnbited, confirmed, depo- upon oath of 



sited, and filed of record ; and that one James MargettSf sumi^n^the* 
before the making of the order’thercinafter mentioned, stewards of the 
had been duly admitted a free member of the society, and 
that although he had not infringed any of the said rules, bear and deter- 

° • a j » mine the matter 

orders, and regulations, yet that he Lad been wrongfully, of sudi com- 

• plaint, and to 

and contrary to ific ruhes, ordeis, and regulations of the make such or- 

j|j|L ders AS 

society, expelled the society, and deprived of certain to them shall 

relief and maintenance which he was entitled to fPom Held!*thVt the 

the stewards of the society for tlie titne being; and |h"maglstr^M 

that Margells thinking himself and being aggrieved 

thereby, did on, &c., at, &c., make complaint thereof to subject matter 

• of the corn- 

two justices, against the defendants, Soper and Carnficld, plaint, and 

11* ir'i therefore where 

and before the justices took Ins corporal oath of the it appeared that 

truth of the said complaint, and deposed,to* the truth m^lnincdto 

of his said complaint, that Soper and Camjield, (they hT^ad^been***** 

then being stewards of the society), were duly sum- 

he was en¬ 
titled, and the justices awarded not only that the steward should give him such re¬ 
lief, but also that the party should be continued a member of the socitty, it was held 
that the latter part of the order was illegal, inasmuch as the expulsion of the party waa 
uo part of the complaint. 


VoL. III. 


3 K 


inoned 
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iTJoned to appear before'the justices, and'that being 
so summoned, they did ^terwards personally appear 
and answer, and shew cause against the said com¬ 
plaint and matters required of them in the said sum¬ 
mons, and thatthe justices thereupon, afterwards, to wit, 
^ on, &c., at, &c., Clearing what was alleged and proved 

tf 

before thejp concerning the premises by both parties, 
made their ordeiwn writing, whereby they ordered that 
Margefls should be coijtiuued a member of the said 
society. Tho indictment then stated, tMt $(^oper and 
(Jamjteld had notice of the ordcj*, and wer^iil^uested to 
continue Mar^ctls a member of the said sociely, but that 
they unlawfully and contemptuously reliiscd so to do. 
Pltuj, not guilty. At the trial before Alexander C. B., 
at thfl Summer assizes for the county of Kent^ 1824, the 
only proof ol tlie comid.iint made by JMar^e/ls to the ma¬ 
gistrates was contained in the order which was produced 
in evidence by the prosecutor. That order recited that 
MargctlSf a free member of the sociely,*’p<?»'«otiully com-j, 
plained iijmn his oatli before the justices, that he, Mar- 
gettSy had, for the %)ace of sixteen days, to wit, between, 
been sick and infirm, and had been unable to follow 
his trade, and that iS'6/;c/'and Cam field, the stewards of the 
society, refusctl to jiay him 1/. O.v. Gd,, the arrears of al¬ 
lowance to wliich lie was entitled as a sick member of the 

t 

society, for the last nine days of that period, at the rate of 
16s. a week, against the form of the statute; the order then 
recited, Jiat the Justices did issue a summons, requiring 
the stewards to appear before them on the day of the 
-date of the order, to answer to the said complaint; and 
upon the appearance of the stewards before them, in 
pursuance of the summons, the justices had that day 
proceeded peremptorily to hear and determine in a sum¬ 


mary 
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mary way the matter of the said complaint, according to ^ J82S. 


the true purport and meaning of the rules, orders, and 
regulations of the society, and according to the statute; 
and that upon such hearing they were satisfied "that 
Margetts had not infringed any of the said rules, orders, 
and regulations, and that the sum oT was then due 
to him from the said society for the •an’cVs of his al¬ 
lowance as a sick member thereof;, and they therefore 
ordered Soj^cr and Cantjield fo^’thwitli to pay to Margetts 
the suHf jof 165., and also the further Isum of 11s. for 
the cosft^i^ich Margetts had been juit unto by reason 
of the stewards I'efusing to pay him the said allowance; 
and they further ordered, that Margetts should he con¬ 
tinued a member of the societi). It was objected f»r the 
defendants, that that part of the order which directed 
that Margetts should be contiiiGed a member of the so- 


% 


Tlie Kxna 

■^agaiiul 

Sofut. 


ciety was illegal and void, because the justices had 
power only by the 33 G. 3. c. 54. to adjudicate upon the 
matter of the complaint before them, and it appeared 
by the recital in the prder that the expulsion was no 
part ol the matter of complaint, llie Lord Chief Baron 
overruled the objection, and the defendants, iS<?pcr*and 
Camfield w'ere found guilty, A rule nisi was obtained 
in last Michaelmas term upon the objection taken at the 
trial, and also upon the ground that the allegations in 
the indictment were not supported by the evidence, 
inasmuch as the allegations in the indictment were that 
Margetts had made complaint to the justiges,* first, that 
he had been expelled from the society; and, secondly, 
that he had been deprived of the relief which he was 
entitled to from the stewards of the society for the time 
being; and the proof was that he had only complained* 
of his having been deprived of relief. 


3 K 2 
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Campbell was now heard against the rule, And C. Imw 
in support of it. 

'43ayley J. I am of opinion that the rule for a new 
trial ought to be made absolute: It is our duty to look 
- at the indictmebt to see whether the charge contained 
in it was supported by the proof given at the trial; if it 
was not, then the .defendants were entitled to an acquit¬ 
tal. The indictment stiHes tliat Margetts had been ex- 
pelled the sofcietj^, and had been depriv€^, certain 
relief to which he was entitled, and that t^m^g him¬ 
self and being aggrieved thereby, he made complaint 
thei'eqf to two justices, and took’ his oath before them, 
and* deposed to the truth of the said complaint. The 
indictment therefore alleges a complaint to have been 
made .‘nvo'lving two propositions, viz. first, that Margetts 
had been expelled from the society; and, secondly, that 
he had been deprived of relief. The proof was, that 
the complaint made was confined to one of those pro¬ 
positions, viz. that Margetts had been deprived of relief; 
and the l.idictment does not charge any disobedience of 
thS order of the justiccL in that respect. It then pro¬ 
ceeds to state that the stewards were summoned, and 
that they personally appeared and answered tcj and 
shewed cause against the complaint and matters required 
of them in the said summons, and that the justices 
afterwards made their order that Margetts should be 
continued & member of the society. Now that alle- 

e * 

gation imports that the stewards were summoned to 
answer and did answer the complaint, consisting of two 
branches, mentioned in the former part of the indict¬ 
ment. It appears, however, by the proof contained in 
the recital of the order, that they were summoned to 


answer 
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answer oije ground of complaint only. I therefore 
think that these allegations were not made out in proof^ , 
and that the defendants were entitled to an ac(juittal on 

jus¬ 
tices proceeded to order that Margetts should be con¬ 
tinued a member of the society. A,qi\pstion therefore 
arises whether the order was a valid q^’der, because* 
if it was not, the defendants were not bound to obey it, 
and consequently ore not indictable* for disobeying it. 
The sta|ls^ 33 G* 3. c. 54. 5.15. enacte, that if any 
membe^oli^thc society shall tlrnk himself aggrieved by 
any thing done by any such society or person acting 
under them, two justices, upon complaint upon oath of 
such person, may summon the presidents or st:;wards of 
the society, or any one of them, if the coniflaint be 
made against the society tollcctiv ’y, and the justices are 
to hear and determine in a summary way the v^atter of 
such complaint, and to make order therein as to> 
them shall sefim just. The statute therefore confines 
the jurisdiction of the •magistrates t.) the subject matter 
of the complaint before them. They cannot therefore 
adjudicate upon any matter not comprehended iu^the 
complaint made on oath before them. Now in this case 
the only matter of complaint before the justices was, 
that Margetts had been deprived of the relief to which 
he was entitled. The justices have not only determined 
that matter of complaint, but they have further ad¬ 
judicated that Margetts should be continued ^a member 
of the society, and that wus not a matter brought before 
them upon oath. Upon the ground therefore, first, that 
the allegations in the indictment were not supported by 
the proof, and, secondly, that that part of the order ^ 
which directs that Margetts sliould be continued a 

3 K .3 member 


that ground. The indictment then states that the 


1825. 
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Th« Kixa 
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1835* member of the society was illegal, I think that the de- 
^fr^fendants were entitled to an acquittal, and that the rule 

JVXlfO 

againai^ for a ncw trial must therefore be made absolute. 

Sorsju 

f 

Holroyd J. I also think that the rule for a new 
trial ought to be, mede absolute, because the allegations 
in the indictment' were not supported by the evidence 
given at the trial, and the verdict was therefore wrong, 
and the defendants were entitled* to an acquittal. 1 
also think that the justices had power on|y’^,s,adjudi¬ 
cate upon the subject matter of complaint be¬ 

fore them. If the complaint had embraced the two 
propositions which the indictment supposes it to have 
embraced, the justices would have been guilty of no 

r * 

excess of jurisdiction; but here the expulsion of Mar- 
getts was no part of the complaint before the magis¬ 
trates, and the defendants w’erc not summoned to answer 
for having expelled him. I therefore think that the 
magistrates acted unlawfully when they ordered that 
Margetts should be continued a n.ember of the society, 
and that the defendants were not bound to obey that 
part of the order. Upon the ground, therefore, that 
the allegations in the indictment were not supported by 
proof, and that the defendants were not bound by law 
to obey the order made by the magistrates, I think that 
there ought to have been an acquittal, and consequently 
that the rule for a new trial ought to be made absolute. 


Littledale J. concurred. 


Rule absolute. 
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CiiATFiELD, Clerk, against Ruston. 

2^EPLEV1N. Avowry *1)}' the defL’iichint, as overseer 
of tlie poor of the })arisli of Chaitirlsi\i\ the county 
of Cambrid^Cf Unit he seized and took the Plaintiff*’s 
goods and chattels.by authority oT the A-S Eliz. c.2. 
Plea ill bjir^that by an act of tfic 19 (r. 9., entitled “ An 
act foi’-^l^sing lands in the parish of Chatfcris, in the 
isle of Wjt/i in the county ol‘ Ca>nbri(J<j;c',^' it was, amongst 
other things, recited, that it was convenient that all 
the tithes both great and small, arising and renewing as 
well out of, in or upon the said open fields, coinmoiiable 
lands, commons and low grounds, by the said act in¬ 
tended to be divided and allotted, as also out of, in or 
U})on such of the homesteads, gardens, orchards, and 
inclosures witlMU the said parish, as were liable to the 
payment of tithes in kiiid, should be abolished and ex¬ 
tinguished, and that i?i lieu thereof, an adequate com- 

jpensatiou should be made to the impropriator of the 

• 

impropriate rectory of ('haiteris for the time being, and 
to the vicar of the vicarage of Chatteris for the time 
being, by an allotinentin manner thereinafter mentioned, 
so far as respected the said open fields, lands, commons, 
and,low grounds, and by an aiinual corn rent as there¬ 
inafter mentioned, so far as respected the said homesteads, 
gardens, orchards, and hiclosure:!^; and if was by the 
said act, among other things, enacted, that the said 
commissioners should make a valuation of all the tithes, 
both great and small, arising or renewing out of, in or 
upon the said homesteads, gardens, orchards, and in- 

3 K 4 closures^ 


1835. 


Whero ft pri¬ 
vate enclosure 
act (reciting ' 
tliat it was cz- 
pi'dient that 
the tithes in the 
parish should 
be extinguish¬ 
ed, and an ade¬ 
quate com|ieiis- 
ation bhoiild be 
miulc to the 
vicar), enacted 
that the com¬ 
missioners 
should, in a 
certain mode, 
ascertain what 
yearly sum the 
tithes were 
worth, and that 
there should be 
issuing and pay¬ 
able to the vicar 
out of the lands, 
such yearly 
sum, “ free 
and cle.ir of all 
rates, taxes, and 
deductions 
wliatmever 
Held, that the 
vicar was not 
rateable to the 
poor in respect 
of the j early 
sum so ascer¬ 
tained and paid 
to him. 
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CHATFJEtD 

against^ 

RtrsTOM.* 


closures, and to inquire of ihe clerks of the market, or 
of the inspectors of corn returns at JVisbeach, in the isle 
of '\vhat had been the average price of good market¬ 
able wheat in the said market during the term of 
fourteen years next j)receding the first day of January^ 

T 

in the year of our*'Lord 1809, and should, in and by 

I 

their award, ascei^tain and set forth what quantity of 
such wheat, according to the average "price aforesaid, 
w^ould be equal in value to all the tithes arising, re¬ 
newing, and due or payable out of, or ..^^j^Jihe said 
homesteads, gardens, orchards, and in cl accord¬ 

ing to the valuation to be made as aforesaid; and that 
there should be issuing and payable to the said impro¬ 
priator and vicar respectively, such several yearly rents 
or sums of money, J'rec and clear frmi all ratcs^ taxes^ 
and deductions "ivtiaisocxvrf out of the said homesteads, 
gardens, orchards, and inclosures respectively, as should 
be equal in value to the quantity of wheat so to be as¬ 
certained as aforesaid; which said rent's or sums of 
money should for ever afterwardiS'be payable to the said 

I 

impropriator and vicar respectively, in such proportions 
and, manner as should be set forth in the said award of 
the said commissioners, by equal quarterly payments in 
every year. The plea then averred, that the commis¬ 
sioners made such valuation of the tithes, and ascer¬ 
tained the'quantity of wheat equal to them in value; and 
that the commissioners duly made their award according 
to the provisions of the act, and proceeded thus. “ And 
tlie plaintiff further sftith, that lie, the said plaintiff, after 
the passing of the said act, and the making of the said 
award, and long before, and at the said time when, &c., 
was, and from thence hitherto hath been, and still is, 
vicar of the vicarage of the parish of Chatteris aforesaid ; 

and 
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and so being vicar as aforesaid, at the said time when, 
&c., was, and from thence hitherto hath been, and still 
is, by virtue of the award of tlie said commissioners, 
intitled to the said yearly corn rent, so in and by the said 
award set forth, ascertained, and directed to be paid to 
the said vicar for the time being, freehand clear from all 
rates, taxes, and deductions whatsoever. .And the said* 
plaintiff further ^aith, that the said goods and chattels in 
the said declaration Mentioned, were seized, taken, and 
detaincdk^^ said time when, Sec., by t^e said defend* 
ant as ow^eer of the poor of the parish of Chatteris, 
and as a distress for a certain sum of money, to wit, the 
sum of 76^. 3s. 9d., rated and assessed on the 25th day 
of November, in the year of our Lord 1823, upon the 
said plaintiff*, for and in respect of the said corn rents 
so ascertained and directed to be paid to the said plain¬ 
tiff as aforesaid, in and by a certain rate and assessment, 
made and assessed according to the statutes in that case 
made and proVided for, and towards the relief of the 
poor of the said parislf of Chatteris, and which said sum 
the said plaintiff' had, before the taking and detaining 
the said goods and chattels on demand, refused to pay, 
to wit, at Chatteris aforesaid, in the county aforesaid. 
Demurrer and joinder. 


1825. 


BATratB 


Mafmt 

*i^ctoir. 


Tindal in support of the demurrer. The plain object 
of the legislature was, to ^ve the vicar a compensation 
for the tithes and nothing more. The statute begins 
by reciting, that he is tef have o-v^adegimte comjiensation, 
and then specifies the mode in which it is to be cal¬ 
culated and paid. It does not appear to have been in¬ 
tended to place the vicar in a better situation than he^ 
was before, nor to repeal the 43 Elk, c. 2., unless that 

effect 
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effect is to be given to tjie words, “ free and clear of 
rates, taxes, and all deductions.” Those words will be 
satisfied by a decision, that the money is to be paid free 

r 

from all deductions, payable in the first instance by the 
tenant of the lands, ex. gr. the land tax, for which the 
vicar would be^ Tumble to the tenant but for this ex¬ 
emption. By the statute of 43 Elh. c. 2., the rate is 
not upon the tithe itself, but on the parson in respect 
of the tithe, and now it will be on him in respect of that 
which he receives in lieu of tithe, Lmvndcs ■$t§iornc.(a) • 
In Hex V. hamhclh {h) it was laid down, thati^wherc a 
parson suffers a tenant to retain his tithes, he is never¬ 
theless liable to poor rate, so also whcie there is a com¬ 
position real or modus. It thence follows, that he is 
rateable in respect of the payments secured by this act. 
It is called a rent, and^ strictly rents are not rateable, 
but the nature of the rent must be considered. A 
ground rent is not rateable only because the occupier of 
the premises is rated in respect of the K/hole produce 
of the land, which is not the- case in the present 
instance. 

Manyat contra. The exem])tIon in this statute protects 
the vicar from the burden to which, but for that, he would 
have been liable. By this act a certain rent is payable 
for a certain number of years, during which no variation 
can be made in it. The act, therefore, operates as a 
lease of the tithes. Now where a parson makes a lease 
he ceases to be rateabl(;, although the law is otherwise, 
where he merely by parol allows the tenant of the land 
to retain the titlies. Rex v. Lamhelh^ cited from 1 S^r., 

(o) 2 HI. 1252. (ft)iSlr.525. 

IS 
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is also reported in 8 Mod.QX.^ aficl by that report it ap¬ 
pears, that the parson let the tithes, and that the lessee 
allowed the occupiers of the land to retain, and the court 
held, that the farmers of the tithe were to be rated; but 
they add, “ It is true it might be otherwise if an un3er 
lease had been made thereof.” The fase of Lowndes v. 
Home is very different from this. H«-e ^the act says, * 
that there shall be a certain sum of money is*suing out of 
the inclosed lands by way of rent, aiid that it shall be 
paid to tlja‘ vicar, “ free and clear from all rates, taxes, 
and dedu^ttons whatsoever,” which last term did not 
exist in the act upon which Lowndes v. Horne was de¬ 
cided. The word “ rates” was probably used to denote 
parochial burthens and “ taxes,” parliamentary imposts. 
In Ilex V. Toni^ {a) it appeared, tliat a private act of 
parliament for settling the rights pf the vicar of Mi- 
chaeVSi Covcjiiiyi authorised the making an assessment 
in a certain mode. A subsequent section gave an option 
to the parish 'officers to raise yearly for him, in lieu 
thereof, a sum not execediug 300/., and not less than 
280/., which was to tie paid to him “ clear of all 
taxes, deductions, charges! and expences whatsoever, 
parochial, parliamentary, or otherwise howsoeverand 
it was held, that although the claims of the vicar were 
satisfied by the former mode, and the clause and ap¬ 
pointing that mode did not contain any express exemp¬ 
tion, yet that the vicar was not liable to be 'rated in 
respect of the money so raised. An exemption in terms 
similar to those found in tliis act of parlSiraent has in 
several cases been held sufficient to exempt property 
from jwor rates; Rex v. Calder Navigation (5), Rex v. 

(o) Dovgm 401. (If) I 2t- ^ Jt’ 265. 
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CaAmKi;.D. 

against 

•Hiuszttif. 


Hull 
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Hull Dock Company, (a) <Nb doubt the coxqmissionem* 
in making their valuation of the rent, would take the 
exemptipn into consideration. 

f 

^indalf in reply. It is not stated as a fact that the 
commissioners ,did take the exemption into consider¬ 
ation} and it can'i^ot, therefore, be assumed that they did 
so. It is plain, that the words ** freS and clear of all 
rates and taxes,’* cannot be construed in their largest 
sense, for they .would not have exempted th^^^on from 
the property-tax, had that now existed.f^fM^he real 
meaning appears to be, that the money shall be free of all 
rates, &c., payable by the tenant. As to B.ex v. Thws, 
there the assessment for the vicar was to be made by the 
churchwardens, amongst others; it would, therefore, have 
been somewhat absurd for the same persons first to fix 
what he should receive, and then call upon him to pay 
part back for the poor rates. 

f. 

Bayley J. Under the statute 43 BUts, c, 2. a parson 
or vicar is expressly made liable to be rated to the poor, 
tod it is not necessary to shel^that they occupy lands, &c. 
in the parish. But the question in the present case is, 
whether the act now before us exempts the vicar from 
such rates. That act was a matter of bargain between 
the parishioners, owners of lands, and the vicar. The 
act operates on the whole parish, and each proprietor 
of lands in the parish will derive a benefit from it; for 
their land will of course bring a higher rent, in conse¬ 
quence of being exonerated from tithes. After the pro¬ 
vision for the extingubhment of tithes, comes that for 

(o) 1 T. n. 219. 

raising 
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raising an^ paying a certain l^um of money to tlie vicar; 
but that is to be ** bree and clear of all rates, taxes, and 
deductions whatsoever.” Those words must h^vh some 


meaning. It is urged that they mean free from all i^tes 
and taxes payable by the tenant, but no such rates aie 
pointed out, nor any such tax except the land tax. 
That meaning, therefore, will not sfifis^ the words of 
the statute. Tfie act could not pass without the assent 
of the vicar, his rfghts 
would,^ jjl^ably, and not unreasonably, insist upon 
having a ,specific annual income, free from all de¬ 
ductions. 1 feel great difficulty in restraining the mean¬ 
ing of the words used iii this act; they are large enough 
to exempt the vicar from all rates and taxes. I jhink, 
therefore, that they are sufficient to exonerate hijn from 
the payment now sought to be imposed. 


being affected by it, and he 


ms. 


Holroyd J. I am of the same opinion. By tiie 
statute in question the tithes payable to the vicar were 
abolished, and an ade^fiate compensation provided for 
them. It appears to have been intended that the com¬ 
pensation should be free from all rates and taxe% for 
the sum fixed is not only to be issuing out of the lands, 
but also to be payable to the vicar. That must mean, 
that he is to receive and keep the whole sum. According 
to the argument for the defendant the vicaV would be 
no way benefited by the words ** free and clear of all 
taxes,” &c.; but I think they cannot be ^considered as 
inoperative, and that tfie vicar ^s entitled to the ex¬ 
emption which he claims. 

Judgment for the plaintiff. 
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Poe dem. Beach agamst The Earl of Jehsey. 


the trialrof*ihis cause before Dallas i, at the Here- 


ford Assizes 1816, a bill of exceptions was 

tendered as to the admission of evidence offered on the 


and received,by tlie learned Judge. Afm^'^e usual 
statement of the pleadings and of llie received 

at the trial without objection, the bill of exceptions goes 
on to state tlie evidence objectefl to, in the following 
words. “ And the counsel learned in the law for the 
said Gehrge Earl of Jerseyi the said then defendant, 
proposed and offered to prove and give in evidence on 


Devise of all 
niy Uriittn 
Ferry estate, 
and all the 
land, &c of 

sistsf nndThen part of the defendant, objected to on that of the plaiutiH^ 

all my Penline 
Casltc estate, 
which, as well 
as my BrUtm 
Ferry estate, 
lies in the 
county of Gla¬ 
morgan. The 
jury found a 
special verdict, 
stating the 
will of the 
father of the 
devisor, and 

deeds of lease and. release executed upon the marririge of the devisor, and certain schedules 
thereto annexed, purporting to contain a particular account of the several parishes and 
tenements comprehended in the estate of the devisor’s fatlier. UiHer tlie head of the 
Bream, estates was a parish called LyweU, which cont.ancti tlie messti,tge for wliich the 
ejectment was bropght, and under the head of G/ainorgans/iire estates was a parish called 
BriioH Ferry. 

The jury further found that the tencnicnts in the coiiiKy of Brecon, together with the 
manor and tenements in the county of Glmmrrgnn, hod been known by the name of the 
Brilon Ferry fur divers, to wit, fifty year-, before the death of the devisor: Held, 

that this was consistent with the other findings, especially the de^criptions and names of the 
tenements in the county of Brecon, and of the tnanors and tenements in the county of 
Glamorgan, in the indenture and schedules found in tlic special verJict, inasmuch as the 
whole of an estate might be known by one name, atid eacli of its parts by its own particular 
name: Held also, that it was not sufficiently found that the tenements and manor, in 
the said county were so known by name by the devisor, the expression, divers, to vt*it, fifty 
years before the death of the devisor, being too loose and indefinite, as it did not <leiiotc any 
particular number of years, tftit only divers years, nor impart that the number of years, 
whatever it was, was a period immediately preceding the death of the devisor. At the trial 
the defendant offertHl to give in evidence account books of funner stewards of the devisor 
and her predecessors, owners of the lauds devised, in which tlie stewards charged them¬ 
selves with the receipt of va'-ious sums of money on account of the said owners, end 
amongst others tlw following ent/j’: “ B Ff estate, in the county of B.," and also to give 
in evidence that the lands and tenements nieiitionol in the declaration, together with the lands 
and tenements in the schedules respectively contained, had ail gone by the name of the B. F. 
estate, and such of die said lands, &c, as weu in the county of H. extended over twelve 
parislraa,^|md CKintained above 40:)0 acres of lana: Held, that the w’ords “ my B. F. estate, 
witlr^^^''tbe inahors, odvowtons, Ac. thereto belonging,” denoted a property or estate 
to the testatrix by the name of lier li. F. e^itate, and not an estau: li catly situate ia 
' Wor towinshtp of B. F>; and that the questions arising upon any particular tene- 
^as properly a question of parcel or no parcel; and, consequently, that the matters 
. tp be given in evidence were admissible, and ought to have been received. 



the 
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the part and behalf of the said Earl, the aidd. then de- 
fendant, certain books, being stewards* {^f^cSount books, po, 
kept and made out by former stewards, now deceased, 
of the said Lmha Barbartt Femon and her predeges- The Earl qg 
sors, owners of the said, lands, tenements, and her^dita- 
ments, containing particulars thereof^ in which llie said^ 
stewards charged themselves with the ^^cei^t of various 
sums of money *011 account of the^said owners, and 
among other particulars the entry following, to wit, 

‘ Briton JF&n-y estate, in the county oii Brecon ;* and 
also proposed and offered to jirove and give in evidence, 

that the lands and tenements in the said declaration 

• ' 

mentioned, together, with the lands,' ten^nents, and. 
hereditaments in the said schedules resj^ectively^ con¬ 
tained, had all gone by the name of the Britoi^ Feny 
estate; and tliat such of the sakl lands, tenemimts, ^atid 
hereditaments as were in the county of Brecemy ok* 
tended over twelve parishes, and contained above 
4000 acres of land.’* 

The jury found a fp'tcial verdict, upon which this 
Court in Easter term 1818 («) gave judgment for the 
defendant. A writ of error having been brought,, the 
question was fully discussed before the House of Lords, 
and in the cours;^ of the present session the following 
questions were put to the Judges: — 

First, Whether all the several matters which it ap¬ 
pears by the bill of exceptions were offered to be proved 
and given in evidence on the part of the»defendant, 
and which it so appears*it was itisisted by tbe#:ounseI 

ft 

of John Doe were inadmissibl^ and ought not to be 
received in evidence, were matters admissible, atid 


(a) \B.^A,5S0, 


which 
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!, X825> which ‘to have tjeeii received ia evidence, regard 

— being the fact, that none of the particulars of 

Th* dem. , i . u u 

Bi^h the evidence proposed to be given appear to nave been 

stated or required to be stated, in order to prove that 
,rkR8tT. ali tl^iaiids and tenements had gone by the name of 
the Bnton Fetrj/^e&taXje, 

Second, "^h’-ther the finding in the special verdict 
that the tenements in “ the county of Brecon^ together 
with the manors * and tenements in the county of Gla- 
morgarii had been known by the name of the Briton 
Ferry estate, and by no other name, for divers, to wit, 
fifty years before the deatli of Louisa Barbara VsrnoUf* 
(who died In tjhe year 1786), is consistent with the other 
findings edii^ined in the special verdict, and especially 
witli the descriptions and names of the tenements in the 


‘flinty.,bf Brecoiiy and of the manors and tenements in 
<^/bc^ty of Glamorgan, in the several indentures and 
thereunto annexed, found and set forth 


m ithe said special verdict and in the'- will of Louisa 
J^hara Vemon therein also»'f^und and set forth, and 
i^tiicb indentures and will appear to have been respec¬ 


tively executed within fifty years before the death of 
the said Louisa Barbara Vernon, 


Third, Whether upon the wllole matter contained 
in the special verdict, it ought to have been left to the 
^ry to find whether the tenements in the county of 
Brecon, together with the manors and tenements in the 
county of Glamorgan, were known by the testatrix by 
the name oV the Briton Ferry estate, or by that name 
and that name only, for fifty years or some other period 
before she executed hlr will and codicil in 1783: and 
whether, upon the whole matter contain^ m the special 
verdict, h is sufilclentiy Ibtind that the* said tenement, 

manors. 
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manors, and tencMJieiils in tliu said counties i\ore so 1825. 
known by lunne by the leslatrix. 

•> '’ ^ rw denj. 

Fourth, Whether reiTard bciiiff had to the inatlers *TBsacb, 

. , • , . * m itnumst 

contained jn die special verdict and ihe will,and co- TJie Ka< of 

• JfiBSETT# 

died therein set forth, the Second son of George Btmtoj 

# • 

T'UHers, Kari o[' Jcrscij, look any and what estate in* 
the teiienicnis iij the parLh ofiiVllie county 
Ihrcknode, mentioned in tiic declartilion. 

^j'liii follovviu!^ answers oi' tftc Judges to these ques¬ 
tions, w'ere delivered by the Lord (^Jiiief Justice of the 
Court of Kino’s lieiich. 


Aubo'j'T Ck J. A!l the Judges, except the Lord 
C’ldef liaroM and Mr. .{iHtice LilfledaJe, who "ivcre 
not jnx'sont at the argiinienl, have conferred * upp.li 
the (juc-stions jiroposei!, and have agreed upon answers, 
thereto. 

T(^ the fnstyjucsiion. 

Wc arc of opinion th^.^the words “ all that iny Britan 
/tviyy Chtate, with fill tli^’ manors, advowyons, messuages, 
buildings, lands, (cncinents, and hereditaments thereunto 
belonging, or of Avhich the same consists,'’ found in the 
will of this testatrix, in whiclt mcniioii also is made of 
her Penline Cns/le estate, denote a property or estate 
known to the testatrix by the name of licr Briton Bcrty 
estate, luul not aii estate locally situate in a pfirish ,or 
township of Briloji J'crnj, and, couscquenlly, that a 
question arising upon aity porticu|ar. IcueiRciit, is pro¬ 
perly a question of })arccl or no parcel; and we tliere- 
forc think, the several matters offi;red to be proved and 
given in evidence on the part of the defeiidaut were ad¬ 
missible, and ought to liave been received. Wo think 
the object for which sucli evidence was oflTcred was ob- 
VoL. HI. 3 L vious# 
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^^'1825. vious, and.ijinst have been understood by the judge aijd 
^"oiT^ - counsel on each side, witliout being specially slated 

Beac#* or requif^d to be so. 

ttgaintt 

Thj Earl tif the second quesiion. 

JeasKV*- , 

We are of opinion that the finding in the special ver- 
fdict that the ten’ements in the county of Brecon^ together 
with the ma^rs\nd tenements in thp county of Gla- 
morgaUf were known by the name of ilie Briton Ferry 
estate, and by no other name for divers (a), to wit, fifty 
years before the death of Louisa Barbara Vernoiiy is 
consistent with the other findings in the special verdict. 
In the will of»Lord Mansell^ and also in the deeds of 
1740, mentioned in the special vefdict, it was necessary 
to describe and name the particular tenements, because 
the wiM gave certain tenements only, and not the whole 
estate*in trust for sale;* and the deeds of 1740 were in¬ 
tended as an execution of that trust and a sale under it. 
The deeds of 1757 were a settlement on marriage, and 
in such settlements, as well as other conveyances, it is 
usual to describe the parcels and .enumerate the particu¬ 
lars of the estate intended to be settled; and we think a 
description and enumeration of particulars by situation 
and names is not inconsistent with a name of the whole, 
as composing an aggregate mass. The whole of an estate 
may be kimvvn by one name, and each of its parts by its 
own parriculnr name. 

To the third question. 

We are*of.opinion that it is not sufficiently found that 
the said tenements and manors in the said counties were 

, (fl) No point having been made on this finding in the, Court of King’s 
^Bench, it was stated in tlie report of ilic case*, 1 S. 4* jury 

fiHitttl that the (enOnent had been known by tliat ivitoe fbr fifty ymrsf but 
b &ct the worda in the tpecial verdict were for divers, tn vlt, fifty years. 


SO 
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so known by name by the testatrix. In truth} it is not 
found that they were so known by name to any person 
at the time of making tlie will. The expression divers 
to wit, fifty \ears before the death of Zmhq, Barl^ata 

Venio7i, is much too loos*e and indefinite. That ex* 

• • 

pression denotes only divers years an^ not fifty, or anf 
other paiticular* number of years, nor ddes it plainly 
import that the number of yeare, wRatever it be, was a 
peiiod immediately picceding*thc death; so that it will 
not be inconsistent with this finding that tlie period 
should have had its commencement after the making of 
lih will; or should ha^e teiminated, and*the name have 
become obsolete and* fallen into disuse long before the 
making of the will. Tins point was not in any idanner 
suggested or noticed in the cornet below. 

To the fouith question. 

The special verdict being in our opinion Imperfect^ 
we are not al/e to say whether regard being had to the 
matters therein contiV-^.'^d, the second son of George 
Biihsey Villas, Earl o^’Jeibey, did or did not take any 
estate in the tenements in the palish ofXytre//, men* 
tioned in the declaration in this cause. 

The House of Lords awarded a venire de novo. 


1895. 


ikm. 

ttguuat 
m Elrl of 
Jims/. 


8L 



END OF IIILAKY TERM. 



AN 


INDEX 

TO TUB , 

PRINCIPAL -MATTERS; 


ACTION ON THIS CASE. 

1. WJiere there are mutual dealings 

between two parties, and items 
known to bo due on each side of 
the account, an arrest lor the 
amount of one side of the account 
witljout dedu/ting what is due on 
the oilier, is malicious and without 
probable cause. Austin v. Deb- 
nant, 'T. 5 G. 4. , "f^age 139 

2. The right to light is acquired by 
enjoyment, and may be lost by a 
discontinuance of the enjoyment, 
unless the party who ceases to en¬ 
joy at the same time does some 
act to shew an intention of re¬ 
suming the enjoyment within a 
reasonable time. And, therefore, 
where in case by a reversioner for 
obstructing lights, it appeared that 
the plaintiff’s messuage was an an¬ 
cient house, and that adjoining to 
it there liad formerly been a build-, 
iug, in which there was an ancient 
.window next the lands of the de¬ 
fendant, and that the former owmer 
of the plaintift’^s premises, about 
seventeen years before, had pulled 
down this building, and erected on 
ita site another with a blank wall, 


ACTION ON THE CASE. 

next adjoinii^ the premises of the 
defendant; and this latter, about 
three years before the commence¬ 
ment of the action, erected a build¬ 
ing next the blank wall of the 
plaintiff, who then opened a win¬ 
dow in that wail in the same place 
where the ancient window had 
been in the old building; it was 
held, that he could not maintain 
any action against the defendant 
for obstructing,the new window; 
because, by erecting the blank 
wall, he not only ceased to enjoy 
the light, but had, evinced an in¬ 
tention never to resume the enjoy¬ 
ment. Moore v. Ratosortf 2”. 5 G.4. 

Page 332 

3. Where a manufacturer had adopt¬ 
ed a particular mark for his goods, 
in order.to denote that they were 
nianufkctured by him: Held, thM 
an action on the case waMrnaia- 
tainable by him against another 
person who adopted the same mark 
for the purpose of denoting tlmt 
his goods were manufactured by 
the plaii^iff, •- and who sold the 
goods so marked as and for goods 
3 L 3 mauu- 
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' Amtifactured by the plaintiff. 
8jfhs V. S^kes and Another^ M. 
SGA. Page 541 

4. Where the vendor of a public 

house, !£ade pendingHbe treaty, 
certain deceitful representations 
respecting the amount of the busi¬ 
ness done in the house, and the 
rent received for a part of the jirij- 
mises, whereby the plaintiff^ was 
induced to give a large sflm \tr 
the premises: Held, that tfie latter 
might maintain an action on the 
case for the deceitful represent¬ 
ations, although they were not 
noticed in the conveyance oT the 
premises, or in a written memo¬ 
randum of the bargain which was 
drawn up after the representations 
were made. Dobell v. Stevens, H. 
S&eGA. 623 

5. In an action for negligence against 
an attorney who was employed by 
a purchaser to inspect the title to 
an estate, it appeared that by in¬ 
dentures of lease and release of 
the 9th and 10th of October 1796, 
the estate had been conveyed to 
2\ M-t the father of the vendor’s 
wife, and to </. C. to hold unto tiic 
aaid 7*. Af- and J. C., and yieir 
heirs and assigns to the use and 
behoof of the said 7*. M, and C. 
and the heirs ari|^ assigns of the 
said T. M. for ever, the estate of 

C. being used only in trust for 
the said T.M., his heirs and as¬ 
signs. T. M. devised the estate to 
hie daughter, and to the heirs of 
her body, but in case* she died 
without leaving any fssue of her 
body living at her decease, then 
to his nephew' T. M., an^ his heirs 
for ever. The daughter afterwards 
by bargain and sale of the llth of 
February 1814, conveyed the es¬ 
tate to one J. IV. to the intent 
that he might become tenant of 
the fr^hold for the purpose of 
a fbcovery, £^d a teco- 
sufficed in pursuimce of 


diic^ deed. The daoj^ter after* 
wards by deeds of lease and re¬ 
lease of the 4th and 5th 'of Match 
1814 executed upon her marriage, 
reciting that she was seised in tee 
simple of the estate, conveyed the 
same to two trustees in trust for 
her vtd 'her husband and their 
issue, and in default of issue to 
such person as sheehould appoint. 
The marriage was afterwards so¬ 
lemnized, and the daughter died 
without issue, and devised the 
ei^ate in fee to her husband, w'ho 
survived her. The hudfc^d having 
contracted to sell the to the 
plaintiff in pursuance df that con¬ 
tract, ilelivered an abstract of his 
title to the defendant as attorney 
to the vem^ee, and this abstract 
contained the deeds of the 9th and 
10th of October 17f)6, but it omit¬ 
ted to slate certain indentures of 
lease and release of the 25th and 
ii6lh of February 1814, whereby 
,/. C. conveyed the said estate 
vested in him unto the daughter 
of T. M. in fee, but an abstract of 
these deeds was dtiivered by the 
vendor’s s£;licitor to the defendant 
four mlJT.ths before the convey¬ 
ance of the estate was executed. 
The defendant laid before coun¬ 
sel a case containing an abstract 
of the deed of the llth of Fe^ 
brunry 1814, and of the recovery 
suffered in pursuance of it, of 
the deeds of the 4th and 5ih of 
March 1814, and of the will of the 
daughter of 2’. JVf.,' but oroittin|f 
altogether the deeds of the 9th 
and 10th of October 1796, and it 
further stated that 2’. M. was 
^ seised in fee of the premises. The 
opinion of counsel was, that the 
vendor had a good title, but that 
, opinion would not have ba&i given 
if the deeds of lease and rmease 
of the 9lh and 10th of October 
1796, or those of the 25th and 
26th of February 1814 had been 

stated. 
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Mated. The plaintiff afterwards 
being adtHsed that his title was in* 
complete, paid a sum of money 
to T. M. the devisee, in remainder 
for a confirmation of his title: 
Held, first, that the recovery suf¬ 
fered by the daughter of 2’. M. 
was invalid, because at th^t time 
the legal estate for life was in J. C., 
and she was only equitable tenant 
for life with a legal remainder in 
tail, and theicfore that the title 
was bad: 

Held, secondly, that upon these 
facts a mry were warranted m 1 
finding the defendant guilty ul 
negligence, so as to make him lia- j 
ble in this action. Iteson v. I\’a7- \ 
»nan, Ge/ff. one, S)C., H. 5^,6 6'. 4. 

Page m) 

ADVERSE POSSESSION. 

See Ejectmi ni, 5. 

AGREEMENT. 

See Landlord and Tenant, 3. 5. 

Si^vMP, \,'L 

» 

ALLUVION.. 

See Land gaim'd i kAm thl Sla. 

ANCIENT LIGHT. 

See Action on tiil Case, 2. 

ANNUITY. 

I, By deed, reciting the grant of 
two distinct annuities to J. and 
during the hie of the grautois 
and the survivor, it was witnessed 
that C. covenanted wUh and 
B. and their executors to pay tife 
annuities, or eitlier of them, when 
the grantors should make default 
in payment. A. died: Held, that 
the interest in the anmiities being 
several, the covenant was also sc* 
veral) and that the annuity gt anted | 


to A. being in arrear, his executor 
might maintain an action against 
C. Withen, Executor of Barker, 
V. Birc/tam, T. BG.4i. Page 254 

2. A. and ^ by deed, (r^giting that 
C. had left tliem estates in strict 
settlement, witl#iemamdcr oyer on 
failure of issue male, to D.,) out 
of‘their legard to D, and consi¬ 
der mg that C. had juade no other 

f iibvKiou fur him, agreed with D., 
IIS cXecutois and administrators, 

• to pay him an annuity for twenty- 
one jears, if A. and B., or the 
suiMvoi of ihtm should so long 
livC; and in case of the death of 
J). nitliin the term, to his child or 
child] en, if any, in such propor- 
tiuip; as D. should appoint, or in 
default of appointment, to all of 
them equally; and if there should 
be no tluid. to his then wife, so 
long as she sKould remain a widow. 
J). covenanted with A. and B; 
then executors, &c., that in case 
he or his heirs should come into 
possession of the said estates under 
tiic VI lU of C'., then that he, D., 

I his heirs, executors, or adminis¬ 
trators, should pay to the execu¬ 
tors or administrators of A. and 
B., or the s'lrvivoia of them, all 
sums ot money received by him, 
Ills (hildien, ui wife, for or on ac¬ 
count of the afinmty. /)., his wife 
and child, died within the term, 
and It was held that the deed did 
not ojierate as the grant of an 
annuity for the term of twenty-one 
yeais absolutely, but that it was 
determimible by the death of the 
grantee, his children and wife, and 
theufure that i).'s administrator 
wasanJl entitled to claim payment 
of the annuity. Baifor^ AAmi- 
ntitralor, v. Stuckey, T. 5UA. 303 

3. Where, in covenant against the 
executors of A. B., plaintiff de¬ 
clared that A. B. covenanted with 
Imn and two others, that his ex- 
ccuton^, &c. should pgy to U>em 
S L 4 aa 



apothfajajuks. 

annuity for the use of a third 
person, and avL-nvd that the other 
. two never scalded the deed: Held, 
on demurrer, tliat all juisit cove- 
iiantee^ who may sup, must sue, 
and that the declaration was bad. 
inasmuch as it did not appear that 
any of the covenantees had not 
assented to the deed, althouijh 
they did not seal it. • ^ 

Quartet Whether the dcalifi-dtion 
would have been sufHeieat if it hud 
averred that the two covenantt^s 


not joined had refuioid to assent to 
the deed, rdrk v. Burut T. 

rage351i 


appeal. 

1. Where the maj^istrutos at’asjie- 
cial petty session dismiss an appli¬ 
cation under the .'It;. 4. c.^. i. 2., 
not on the ineritl?, but on a mis¬ 
taken notion of thej«w, an appea 
general quarter sesoions 
i«c King V Tuchvtt M. 5 fV. 4-. 

•'appeal against an order of 
bastardy cannot bo entered at the 
quarter sessions, unless there be 
such notice and recogni/.ance as is 
required by the 49 ds. c. 6S.*.y. 7 . 
T/ie King v. 2'/ic Justices uf l/m- 
colnshm't M. 5 G. 1. . 74 ,S 


apothecaries. 

1. Where an apothecary, in an ac¬ 
tion to recover the amount of his 
oill, produced in evidence a certi- 
hcate, purporting to. he granted 
by the court of examiners ol’ tiie 
Apothecaries’ Company, and bear- 
ing twelve signatures, ^u^porting 
to be the signatures el'the nersom 
conStttutmg that court, of which 
tsigmatures he proved one, and gave 
'jther evidence to shew that the 
oemnont was ceimine, and that 
h^tamedjt ^om the court of 
: Held, t hat this was 


arbitrament. 

«sutllcient, and that be wag 4 iot 
bound to prove tlie hand writing 
of each member of llie court of 
examiners who had subscribed the 
eertilicate. fP'aUnsle^ v. AbbaUt 
2 • A G. 4. S?18 


• arbitrament. 

1. By an order fef reference, the 
award was to be delivered to the 
paities, or if they or either of 
tlit^u were dead before the making 
of the award, to their respective 
fei>onal rPi)resontativ|e;g on or be- 
ij<re a given day, wii#liberty to 
file arbitrator to enlhr^e-tbe time 
for making his award. The plain- 
till died before the award was 
made, and after his death, the ar¬ 
bitrator chlarged the time for 
making the award Held, that the 
.anard made within the enlarged 
tune was good. Tijter v. Jonest 
^Geitt., one, T. 0 G.4. 144 

2. Where a cause was referred to 
tno arbitrators specially named, 
together with a third, to be chosen 
by tliem, and thot award of any 
two was to he binding; and tliey 
agieed^lfat each should name one 
person, aftd that the right of se- 
ettiug one of those so named 
should be determined by lot: 
Held, that this mode of appoint¬ 
ing the third arbitrator was bad, 
and a sufficient ground for setting 
aside the award. Young v. Mu~ 

„ ^ 407 

o. W here a defendant was arrestejd 
and holilen to special bml for 28/., 
and paid 21. into court, and Wler- 
wards tlie cause, before it came oft' 
lor tnalj and all matters in differ¬ 
ence vverc referred to .an arbitra¬ 
tor, who had power to examine 
the parties, and call for books, A'C., 
ih^id It was agreed that the costs 
should abide die event, the arbi- 
trator having awai ded to tlie plain- 
tiff the sum of a 19 ,, a motion 

was 
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irite matU'^ to allow the defendalit 
li*8 cobti}* III Id, that till was uoi 
a ease within the* 4S 6. H. c. H> 
s.% and that the defendant w as not 
Lrititlcd to costs. Ktint \. Da bit, 
M. 5 G. i. Pag. 4<)1 

4'. By uu ord r of Nisi Prius a cause 
was icfoircd to an arbitrate^, with 
libcity to him, it he should think 
fit, to examine the parties to the 
suit. Held, that the aibitratoi 
might txatnnu t])iity to the suit 
m support (it his own case. Watnt 
V. Jitijanij M. '5 (f. 1. 

Alim sr. 

Whole thoie ait mutual dc dings bi- 
Iween two paitie i, mil items know n 
to 1)1 due on i leii ^uli ol the ae- 
loiint, an aiiist for llte amount of 
one side ol the account without 
dedurtiug what is due on the 
othii, IS m iliciou , ind without 
piobihle tiusL lu tin v. Dtl)- 
nam, /'>(»!. 1 

KS 

S( lint. 

ASM MPSU. 

1. i. being tin otenpiti ol a taiin 
quitted tlie same on the i>di ot 
March 1821, and w.is suecteeled 
in the posse sun by B. A had 
sown fort> aeics a idi wheat, a u* 
It iqipctUeel th it at a met tmg I).* 
tw ecu A. and B. m 1 1 brunt // l&'J 1, 
asked 21. d he would take the 
loity acres ot wheat at ‘2'X)^, tell¬ 
ing 1 ) 1111 , it he did not, he should 
not have the Ituin. B. .sad ihat^ 
he would take If. A peison pre¬ 
sent then valiuM the dead sto.k, 
and having su doueh iiskcd to 
whom he was to value it $ />. Aaul 
it was to be valued to him, and 
then promised to pa) A. loi the 
wheat and the dead stock on a 


given day, and ne did pay a sum 
of monej. oi account. JB. aftei- 
waiel had po^s» ssion of the farm, 
the pie wme heat, and the dead 
s^oel . Ik Id, that iu«mdebitatus 
js unipsit 1 )i eiojis bargained and 
sohl, and goods told and di hyered, 
the eontiael foi the dead stock 
,w 4 disiiiut tioin any couiiact for 
ttici,salt ot the growing wheat and 
t^e posse ion of the faini, and, 
tluieloie, thic A was entitlod to 
•ncovci to thi* amount* Held, 
tjKo, l>' Bath If auel/fufroye/ Js,, 
[iIIIk (tl J dissentunte, that as 
B hid hid ilic glowing wheat, 
and m uie^ i pai t jiavnient on ac« 
eoii'it i. was entitled in this ac¬ 
tion .to lecover the leummder of 
the p'lec igieed to be paid foi it. 
Ma t fit I (I V, IVdhley, T. 1^4. 

^ I’age S57 

J 4. a Kiel to <,iv( a horse, war- 
lanteel ouuel, in evchin^c for a 
boise of 7i and a sum of money, 
iiie Ini IS vvcK exchanged, but 
J> uui ed I ) piy the money, pie- 
tiiuhi, tbit A.h heirse was uii- 
ouikI Held, that it might be 
i(i(veit.(l on an indebitatus count 
toi boi sold and deliveied 

*>}ul<l(/i V. Coi, J/. 5 6. 1 l‘iO 

In is>,um]) 1 ., by two co-tiustees 
foi iiiouev h mil icteivcd to 
tlun use, the dilendant pioduced 
auceipt foi the in one y given by 
one oi the plaiiitifK. Held, that 
tins w i not LOiulusive, and that 
I vide I to vv IS piopeily admitted to 
snew th it tin ^ ningof the receipt 
w IS i ii nt'luleot tian&uction, and 
th it tiK mot (V It ul not bee i pud. 
SLtn/t (m v v. Jnd m, M. 
5 6 tt 121 

1. 1 and Co., lesuU it in Uhtim, 
emplovtd Ji., it ident at Bnmmg- 
ham, m this eountr , to pin chase 
and >hip ,^oods foi il tm. Ou ac¬ 
count oi siuh puiebasts they sent 
to B. a bill di IV n m .!»/ 1 - 

nca, on J)., m London, but did 

not 
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toot indorse it. B. employed Ins 
bankets to prcstnt the bill for lu- 
ccptance D. lelused toaicvpt, 
but of this tlic bankers did not 
give Offuntil tlH>ddv of pay- 
niiiit, when it wasa^ain pitstnlcd 
and dishunoui^d, lUioie the bill 
anived in tins tounti\ C. botanic 
bankiupt, and lu had not citiici 
when the 4nll was diawn, oi at 
any time bJoit it luc line Wiu, 
any funds ni the hands D., the 
dtawte. In an actiin b\ 
against tht hanktis foi nc^iLCtmg 
to give him notice of tlu non- 
accipiaiiLC of the bill. IlcM, tint 
in 1 nucli as A. and C o. not ha\ ing 
indoncd tlu bill, wtic nut nititlLJ 
to notiCL of the dishoooi, and 
still umaiiitd li ibU toloi tlu 
price of tlu i,oods s,,nt to ilum, 
and the diavvci ,v\as not entitled 
to notice, as he had no funds i i 
the hands ol the diaucc, B cm hi 
not rccovci the vvholt amount of 
the bill, but sueh dinn^is onl^ as 
lit hau ‘•ustaHud in consnjuciuc 
ol having been dilajtd in tlu pui- 
suit ol Ills uiiuds a,. 11 list the 
draw Cl. ] an flmt v Until ij 
Mitllui, a til (jtndon, M 
5 6. t, IV t 1/1 

5. In assumpsit for sold, it aj> 
pcaud tint tlu plaintiff, a jew- 
cllei, Ill tlu (ouise of two month 
dehvticd aitu 1< s of jew cii \ to tlu 
wile oi the dtf*ndant, amouiitn g 
in \al'u to S / It appi ned that 
the deienelant was ,i leitifieiU I 
special pl<add, rnd Jived in a 
read) fuiiiislud hoiUe, of which 
the ail ual rent was 200/., that he 
kept no Him sen lint his 
wile s foituiu upon liei Siiaiiiij^tj 
•w<tki«lcfrs thm 4(CK/., that she had 
at the tune of hei iiiatiiege jew- 
eli> suitable to lui eonduuni, and 
thiU she. b^vd luni worn in lui 
h hand-. ]>iOsciue an\ iituhs 
fup 'bed ’^ei by the plamtill, it 
appealed, also, that the plaintlil^ 


* when he went to the defendstot'i 
house to ask foi payment, always 
tiiquite'd for the wife, and rfbt (or 
the defendant: Held, that the 
goods so fuMiislud weie not ne- 
(essaties, and that as theie was no 
tvuleneo to go to tlu* juiy of any 
assqut oi the husband to the c’on- 
tiaet made bv his wife, the action 
could not be inainlaiiud. Mo«- 
taiai \. Bentdnl, 11, 0 A. 6 6'. U 
‘ 631 

6. Ii> assumpsit foi woik and laboui, 
^iid moiuy expended in tht pur¬ 
chase of shares in a concern (ailed 
“ riu I (|uit.ihle Loan Bank Corn- 
pans , u appi ucd that the (om- 
paii> pioksstd to have a capital 
of 2 OOi) (K)(>/., in shaies of 50/. 
each, that a deposit of 1/ pel 
shaie was reijuiud on the delivery 
of cdtiiuiites foi shales to the 
holiUis, that tlu shaies weie to 
be tiunsfeiiahic ivitliout any ic- 

'stiMtioii, an I that tlu holders 
WLU to bt subjiel to siuli ngu- 
litions as tiiieiit be eoiitauud m 
(u\ .et of pailiairunl passed foi 
tlu go cinnu'it it the society, 
and III tlu nuan time to sueh le- 
^ o' itibn as n)i.^iit be made by a 
c 01 * 11 .uitee of manage me nt. No 
tvuuiue w.is givdi as to the pat- 
tuu'ai ol))eets oi tendeney of the 
(ompmy Held, thit upon this 
c vide net. t'u (laiipuiy was to bo 
(onsdiud I'li^ai, and within the 
opiiation of tile 6 (i 1. i.l8 as 
having tiansiei I able shaies, and 
affecting to act as a body cor* 
jioiate without authority by elmr- 
lei or net ol puliiment, and tlmt 
p.amdft consi'(juently could trot 
inainiam his aetion, which arose 
out of an illegal tiansaetiuii. Jo- 
siphsv. I ib}u, II 5A6G.4k 619 

7. A certificated conveyancei may 
maintain an action to recover a 
compensation for business done. 
Pouchiz V .^votmatii H,5&BG>4f, 

741 
8. Where 
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8i Where the tenant of certain preT- 
' tni^s underlet a part by deed, and 
theoriginal landlord distrained for 
rent upon the under-tenant i Held, 
that assumpsit would not lie by 
the latter against his lessor upon 
an implied promise to indemnify 
him- against the rent payable to 
the superior landlord. Sckleucker 
V. Mousy, H. 5 &"6 GA, Page 789 

9. Where a scheme for establishing 
a tontine was fiat forth, stating 
that the money subscribed was to 
be laid out at interest, and af^er 
some subsciiptions had been paid 
to the directors, in whom the ma¬ 
nagement of the concern was 
vested, but before any part of the 
money was laid out at interest, 
the directors resolvcf^ to abandon 
the project; Hold, that’ each sub¬ 
scriber might in an action for mo¬ 
ney had and received, recover the 
whole of the money advanced by 
him, without the deduction of any 
part towards the payment of the 
expences incurred. I3y the scheme 
it appeared tliat the money sub¬ 
scribed was t« be laid out at in¬ 
terest, and to enure to the benetit 
of the survivors; tbe^sufiscribers 
“• were to be governed by regulations 
made by the directors, and at the 
end of a year shares were to be 
issued, and to be transferrable: 
Held, that this was not an under¬ 
taking w'ithin the operation of the 
statute 6 6’.!. c. 18. Nockctls v. 
Crosley and Others, H, 5 & 6 G. 4. 

814 

«> ATTORNEY. 

ie Action on the Case, 5* Lien, 1. 

Pleading, 40. Practice. 

The court will order an attorney's 
bill to be taxed, though it consists 
merely of a charge for drawing a 
’ warrant of attorney and attending 
a defendant respecting it. Wilsott 


BANKRUPT. 

GenU one, 8fc. v. Gutteridge, T. 
5GA. Pag4lS7 

2. Where an application is made to 

set off costs and damages in one 
action against those r(M»vered in 
a cross action, an attorney has a 
lien on the judgiftent obtained by 
his client against the opposite 
Ijar^y, to the extent of his costs of 
that cause only. Stephens v. fVes~ 
i(^i aifd^ Grijpths, M. 5 G. 4. 535 

3. A special case was stated for4the 
fipinion of the Court. The greater 
part of the statement was fictitious. 
The Court fined the attorney. In 
the Matter of ELsam, an Attorney, 

. M, 5 G. 4. ^ 597 

AUTREFOIS ACQUIT. 

See Pleading, 3J. 

AWARD. 

See Arbitrament. 

BAIL. 

See Practice. 

BANKRUPT. 

1. A debt contracted in England by 
a trader residing in Scotland is 
barred by a discharge under a 
sequestration issued in conformity 
to the 54 G.4. c.l37. in like man-, 
ner as debts eonti^gcted in Scotland- 
Sidr.twy v. Hay, 2\ 5 GA. 12 

2. The assignee of a bankrupt is not 

liable to the messenger under the 
cummissibn for fees due to him 
before the'clioice of the assignee. 
Burxi'ood V. Felton, T. 5 G. 4. 43 

3. Where ^private act of parliament, 
entitlrtl “ An act to enable a cer¬ 
tain insurance society to sue^dhe 
sued in the uume of their secre¬ 
tary," enacted that they might 
commence all actions and suits in 
his name as nominal plaintiff: Held, 
that this did not cn^le the secre¬ 
tary to petition, on behalf of the 

society, 
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society, for a commissiion of bank¬ 
ruptcy ai?aii)st their debtor. Guthrie 
V. Tisict y. ofr.4'. Page 178 

4. Ueclaralioii in sci. fa. stated that 

“ ^>.*(ehe plaintiff iti the original 

action), bccamg bankrupt, wliere- 
uj)oa a commission was dn!}" award¬ 
ed against him, and JH, R. jy., 
and T, (the plaintiits in tljc fci. 
la.) were diSly chosen assignees of 
the estate and effects of the \aid 
R. S. undbr the connnisaion, and 
now on belialf of the said R.F., 
R,B,f and J. T. «,v assignccn as 
aforesaid^ v/t* have been informed, 
kc. Held, that tliis tvas good 
(defendant not having demurred 
to it), without an express averment 
that an a.>.signment of tin* bank¬ 
rupt’s effecta was made; for tliat 
the expression iiLsignees as afore¬ 
said” might mea i “ per«ons to 
whom an assignment has been 
made;” and the 5 G.2. r. 150. a. 20. 
having directed the choice of as¬ 
signees to be followed up by an 
assignment of the elfects to' the 
persons cliosen, the Court might 
presume tliat such an assignment 
was made. 

Seinble, that the objection would 
have been fatal if made the ground 
of special demurrer. L'ldcher v. 
Pogson, T.5GA. 192 

5. The Court will order an exonere- 
tur to be entered on the bail piece 
in all cases where the defendant is 
entitled to be discharged out of 
custody; and llierefure where a 
defendant obtained a' certificate 
under a coninhasion of bankruptcy 
before triej, and did not plead it 
puis darrein ,coiitiiiu'jjuai-, the Court 
relieved the bail on motion. 

'• 'JH^defen dantliad become bank- 
rupj^;.|^ice, and had not paid 15*'. 
in «ie'pound to his creditors under 
ib'e Second commission; Held, that 
third coi^nnission was not tlicrc- j 
fore hut voidable only. Todd 
V. Maxftdd, T, jG.4. 222 


6*. J., B., and C. carricfl on the busi¬ 
ness of bankers in coi)artnership. 
A. advanced large sums of money 
to the concern, which he raised by 
selling out stock, and he took se¬ 
parate bonds for 18,000/. from B, 
and C. conditioned for the replac¬ 
ing <of 9000/. 8 per cent, consols, 
by each, being their respective 
proportions of the stock sold by 
A. The stock not being replaccu, 
A. brought actions, and recovered 
judgmenrs on the bonds. A. aller- 
jvards retired from the concern, 
and at that time ^Q,000/. 3 per 
ceni. c(»n.sols. was daO'to him; by 
the deed of dissolution B. and C. 
covenanted to replace it by four 
instalments, and that if they failed 
to do so, I. might resort to the 
judgments recovered on the bonds; 
and further, that he should have 
a lien on certain specilied securities 

for tiiat debt, and also as an in- 

^ * 

demnity against partnership debts 
which they covenanted to pay. 
One inslalnient was replaced when 
due, but B. and V. having failed 
t{> rophiee the sccofid, a new agree¬ 
ment (not under seal) was entered 
into, whereby it vvixs agreed that 
the transaction should be consi¬ 
dered as a loan of money from the 
first, and that the «um produced 
by the sale of the 15,<X)()/. 8 per 
cents, which remained due, which 
was 10,088/., should be the debt, 
and should be repaid at a future 
day with 8 per rent, interest. The 
value of 15,000/.*3 per cent, con¬ 
sols. at the date of this last agree¬ 
ment, was 8187/. Before any pad; 
of the 10,083/. w as paid, B* an^ C, 
i. hecunu^'bankrupts, and at the issu¬ 
ing of the commission two out of 
the three remaining days iixed by 
the deed of dissolution for the re¬ 
transfer of stock had j)asscd: Held, 
that the second agreement was void 
for usury, but that the deed of diis- 
solulioii remained binding, and that 

A. inigh't 
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A* mighl'prove under the dom- 
mission against B» and C. ibr the 
15,000^. 3 per cent, consols, the 
value of the two instalments due 
before the bankruptcy, to be ascer¬ 
tained by the price of consols on 
the days when those sums respect¬ 
ively became due; the vaIue*of the 
third to be taken at the price of 
consols on the day when tlie com¬ 
mission issued, with a rebate for 
the interval between that da)^ and 
the day fixed for tlie re-transfer of 
that instalniont; and t'nrther, that 
A. still had the lien given by the 
deed. A. having paid certain old 
partnership debts after he left the 
concern : Held, secondly, that he 
might prove for tliose also. Whilst 
A. remained in the ‘bank lie re¬ 
ceived interest upon his advances, 
without any deduction for pro¬ 
perty tax: lield, liiirdly, tliat no 
deduciiou ur.s to be made in in¬ 
spect of that IVom the sum to 1)(* 
proved by him, inasmueh as it did 
not ajjpear that the bankrupts liad 
accounted to^ government for the 
property tax on the monies so j)iiid. 
Parker v, Ramsbotiom auii Others, 
T. 5 G. 4. • Page 2o7 

7. 13y lease the lessor demised to the 
lessee a colliery and all the en¬ 
gines, machinery, and other kn- 
plcmcnts, effects, and things then 
lying on or about the tmUiery, or 
used or employed thcrcwitli, and 
mentioned in a certain inventory 
and valuation then made, haben¬ 
dum for 21 years, at a certain rent 
therein mentioned, I’lie lease con- 
'#tuined a proviso for re-entry in case 
the rent should bo in arrear for the 
space of thirty days; and also a* 
proviso that on the cxpiratioit or 
other sooner determination of the 
demise, the lessee should leave and 
yield up to the lessor all engines, 
machines, cflecls, and things be¬ 
longing to and used in the said 
colUery; and that an inventory and 


•valuation should, three months pre¬ 
vious thereto, he made and t^en 
by two indifferent persons to be 
appointed ,by the partiqg respect¬ 
ively, or by an umpire* and such 
inventory shouldibc compared with 
the then present inventory and 
valuation, and that the difference 
/h 1:lie value of tlje engines, &c. 
should be y)aid by the landlord or 
tenant Mo the other, accordiiig as 
jt was greater or less than the value 
at the time of the letting. The 
tenant entered and occupied tlm 
collici'y, machinery, &c., and fail¬ 
ing in the payment of the rent, 
the lease became hufeited, and 
the landlord recovered a judgment 
in ejectment in TmnVy term 1818, 
bur. did not execute his writ of 
j)o.sscssion until the 9th of No- 
’ixniher 1819.** On the following 
day liie tenant committed an act 
of bankruptcy, 'J'he lease having 
bceon c I’oricitcd by the act of the 
tenant, no inventory or valuation 
of the maeliines and other effects 
ami tilings belonging to the col- 
lierio, was made three months 
belbre the determination of (he 
demise: Held, however, as the 
tenant by his own act had deter¬ 
mined the lease, and had thereby 
rendered it iinliracticablc for the 
landlord to have a valuation made 
three months before the deter- 
miniition of the demise, that the 
latter was entitled without any 
such valuation having been made, 
to resume the possession of the fix¬ 
tures, macliinery, and other effects 
used in the colliery upon the dc- 
terniiuatlon of the demise by such 
forfeiture; and that he was entitjed 
to resume such possession even 
of new machinery erected by the 
tenant during the term. 

Held, secondly, that the tenant 
never bad, under this demise, tlie 
possession, order, or disposition of 
tlie fixtures, or moveable articles, 

within 
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within the meaning of the 21 Jac,l. 
c, I9.< hut a mere qualified right 
to use them during the term ; and 
if they,,had been in hjs possession, 
&c.^ witnin the meaning of the 
statute, that f/ould have ceased 
when the landlord resumed posses¬ 
sion on the 9lh of November. 

During |he intermediate* tune 
between the recovery of tlie jvdg- 
qjent in ^'rinity term r818, 'and 
the execution of the w'rit of ht»b. 
fac. poss. on the 9th of November 
1819, the bankrupt continued to 
work tlic colliery, and to have the 
use of the machinery and imple¬ 
ments: Held, that dining this 
period, the bankrupt bad pot the 
order or disposition of the ma- 
. chincry and implements, within the 
meaning of the statute of James. 
Slorer and Gibers, Assi<ruees, v 
Hunter, T. -5 G. 4.‘ Page SG8 
8. A., a merchant in London, or¬ 
dered goods to be made by B., a 
manufacturer in the country. The 
goods were made to order, but 
before they were forwarded to A., 
B. committed an act of bankruptcy, 
and afterwards shipped the goods, 
having previously, but after the 
act of bankruptcy, drawn upon A. 
a bill of exchange for a larger sum 
than the price of the goods or¬ 
dered, which bill A. accepted, not 
then knowing that B. had com¬ 
mitted an act of bankruptcy. The 
goods having afterwards come to 
the possession of A., it was held, 
that the assignees wefe entitled to 
recover them, because, the pro¬ 
perty in them remained in the 
bankrupt, both at the time when 
^e^qct of bankruptcy was com¬ 
mitted, and when the bill was ac¬ 
cepted by A., and therefore, this 
w'as not a payment protected by 
JthelJoc. 1. c. 15. because, 

MjL was not debtor of B, at the 
e when the acceptance was 
,wen. Bishop and ^herSf As¬ 


signees, V. Cramhay and Oihsers^ 
Af. 5G.4. Page 4115 

BARON AND FEME. 

1. A woman divorced a nicnsa et 

thoro for adultery, and living sepa¬ 
rate* and apart from her husband 
cannot be sued as a ferae sole. 
J.evnis V. Lee, T. 5 G.4. 291 

2. In assumpsit ,for goods sold, it 
i appeared that the plaintiff, a jew- 

cllt'r, in the course of two months 
delivered articles of jewelry to 
* the wife of the defendant, amount¬ 
ing in value to SSl, It appeared 
that the defendant was a certifi¬ 
cated special pleader, and lived in 
a ready furnished house, of which 
the annuakrent was 200/.; that he 
ke|)t no man servant; that his 
wile's fortune, upon her marriage, 
was less tlian 4000/.; that she had 
. at the time of her marriage jewelry 
suitable to her condition, and that 
she had never worn, in her hus¬ 
band’s presence, any articles fur¬ 
nished her by the plaintiff; it 
appeared also that the pluintifiv 
when Jie went to the defendant’s 
house to r.sk for payment, always 
cmj'iited for the wile, and not for 
the defendant; Held that the 
goods so I'urnishcd were not ne- 
I ccssarics, and that, as there was 
no evidence to go to the jury 
of any assent of the husband to 
the contract made by his wife, the 
action could not be maintained. 
MontagueBenedict, H.SScQG.^, 

631 

BASTARDY, ORDER OF. 
f * See Appeal, 2. 

BILL OF EXCHANGE. 

1. Where a bill of exchange was 
given for the principal money lent 
and interest to accrue due on,a 
usurious contract, and before the 
bill became due, the lender ad¬ 
vanced 
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vflDced a fftrtlier sum of money, on 
the general credit of the borrower, 
which enabled the latter to pay the 
bill, it was held the payment of the 
usurious interest was complete as 
soon as the bill was paid. IFrighl 
V, LaintTy T. 5 G. 4. Pa^e 165 
2. Certain bills of exchange, drawn 
upon and accepted by the E, /■ 
Company in favor of JV. IE in 
India, were afteimvanls indorsed to' 
D- and C, by an agent for fK IJ.J 
under a supposed authority given, 
by a power of attorney, which ufas; 
seen and inspected by the ac-j 
ceptors; D. and (\ indorsed the i 
bills to Z?.and Co their hankers, in 
order that the latter might, as their! 
agents, present them for payment 
when due; /?. and Co. put tlicit 
names on the back of the bills pre¬ 
sented them for payment, and re¬ 
ceived the amount, which they 
soon after paid over to their priw 
cipals. It was afteuvards disco¬ 
vered tliat the power of attorney 
given by fV. II. did not authorise 
his agent to iijdorsc the hills, and 
the administrator of JF, IE, in at) 
action against the acceptors, re¬ 
covered the amount* of tticm. 
The acceptors then brought an 
action against i?. and Co., and 
declared on a supposed undertaking 
by them, that tliey, as holders, 
w’erc entitled to receive the amount j 
of the bills. The jury found that | 
the plaintift’s paid the bills on the i 
faith of the power of attorney, and 1 
not of the indbrseniont by the de- j 
feiulants, and that the latter paid i 
over the money before they had 14. 
notice of the invalidity of tlje first in-1 
dorsement: Held, that, under these * 
circumstances, the plaintiffs could 
not recover against the defendants. 

Semble, that an indorser does 
not impliedly warrant the validity 
of prior indorsements. The Ea.d 
India Company v. Tritton and 
Othtrs, T.SGA, 280 


. Certain bills of exchange pur¬ 
porting to have, amongst others, 
the indorsement of H. and Co. 
bankers of Manchesler^ere pre¬ 
sented for payment in iLondon^ at 
a house where life acceptance ap¬ 
pointed them to be paid ; payment 
being refused, the notary who 
jn eSented them, too|c them to the 
jilaintitf, the London correspondent 
of IE itnd Co,, and asked hiij^ to 
iiike up the bills for tbeir honor. 
He did so, and struck out the in¬ 
dorsements sub.sequcnt to that of 
11, and Co., and the money was 
paid over to the defendants, the 
holders of the bills. The same 
monung, it was discovered that the 
bills were not gennine, and that 
the names of the drawer, acceptor, 
and IE and Co. were forgeries. 
Pliiintifl’ immeSIately sent notice to 
the defeiidaitt, and demanded to 
have the money repaid. This no¬ 
tice was given in time for the post, 
so that notice of the dishonor 
could be sent the same day to the 
indoi'iscrs: Held, that the plaintiff 
Iiaving paid tlie money through a 
mistake, was entitled to recover it 
hack, the mistake having been dis¬ 
covered before the defendant had 
lost his remedy against the prior 
indorsers: HelTl, secondly, that 
the rights of the parties were not 
altered by the erasure of the in¬ 
dorsements, that having been done 
by mistake, and being capable of 
explanation by ei'idence. Wilkin¬ 
son and Others v. Johnstone and 
Others, M. 5 G, 4. Page 428 
A, and Co„ resident in AmericUf 
employed B., resident at Birming¬ 
ham in this country, to pyreh^se 
tmd ship goods for them. On ac¬ 
count of such purchases they sent 
to B. a bill drawn by C. in America 
on D. in London, but did not in¬ 
dorse it. B, emploj^d hisbankers 
to present the bill for acceptance. 
D. refused to accept; but of th» 

the 
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the bankers did not give notice 
until the da}' of payiilent, when 
it was again presented and dis- 
hor.ore^j. Before the bill arrived 
in tin’s country, C. became bank- 
nipt, and he kad not either when 
sIjc bill was drawn, or at any time 
before it became due, any I'liiids in 
the hands qjT JX, the draueb, ' In 
an action by 2?. against the baidverh 
for neglecting lo give 1dm ndtiee 
of the non-acccptaiico of the bky : 
Held, that inasmuch as A. and (.'o. 
not having indorsed the hiii, were 
not entitled to notice of the dis¬ 
honor, and still remained liable to 
13. for the price of the goods 
sent to then), and the driu^e^ 
was not entitled to notice, as he 
had no funds in the hands of tlie 
drawee; ii. could not recover 
thQ. whole amount of the bill, 
but such damages* only as he had 
sustained in consequence of having 
been delayed in the pursuit of hi.-- 
remedy against t!)e tlrawt r. Van 
Wart V. WooUaj and Olher.s, TV/. 
*5 G. 4*. ' Page 

Where a bill of exchange wa^ sto¬ 
len during the niglil, and taken to 
the office of a discount IjiaAer 
early in the following monii))g, 
by a persou whose leaUires wcie 
known, but whdso name was un¬ 
known to the broker, and the latter 
being satisfied witli the name of 
the acceptor, discounted the hill, 
according lo his usual practice, 
without making any enquiry of the 
person who brought if: Held that, 
in an action on the bill b}' the 
broker against the acceptor, the 
jury were properly dircctul to find 
^ verdict for the defendant, if they 
thought, that the pfaintift’ had 
taken the bill under circumstances 
which ought to have oteited the 
susjvicion of a prudent and careful 
tnaiii-^d t^iey having found for 
.4i|ilp^ndant, the Court refused 
dS^sturb the verdict. Oill v. Cu~ 
and Others, M. 5 G. 4*. 4‘(i(} 


BOND. 

1. Where a foreign prrnce gave 
bonds, whereby be declared him¬ 
self and liis successors bound to 
every person who should for the 
time being, be the holders of the 
bonds for the payment of the prin- 
ci]>al and interest in a certain man¬ 
ner: Held, th/it the property in 
those instruments passed by the 
delivery, us the property in bank 
<not.es, cxcheipior bills, or billa of 
exchange payable to bearer; and 
that consequently an agent in 
wliose hands sneh a bond was 
])laced, f’or a special purpose, might 
confer a good title by pledging it 
to a person who did not know tJiat 
llie party plcdgi))g was not the 
I'oal owner. Grorir/cr v. Micville 
and Another, T. 5 (». 4. Page 4-5 

% A. /?. seised of lands in fee simple 
at the time of lier death, in the 
po.-se.fsion of a tenant from year lo 
year, died, leaving C. D, her heir 
at law. No rent was ever paid to 
him, it being &u/;posed that the 
lands passed to a devisee under the 
will of li. After the death of 
r. D., his son and heij* at law 
brought ejectment and recovered 
the lauds. In debt against the son 
as heir of C. /)., on a bond given 
b}' the latter, to which the son 
jdeadeJ )io assets by descent from 
his father, it was held that the fa¬ 
ther was seised in fad of the lands 
in fjucstion, that they descended 
from him to his son, and were 
therel’ore assets in the hands of the 
latter, liable lo the bond debt. 
Bushh^ and Another, Bxcutors, v, 
Dixon, 2\ 5 G. 4. Pago 288 

CARRIER. 

1. The driver of a van passing to and 
from London and York, is a car¬ 
rier within the meaning of the 
3 Car. 1. c. 4., and lial^le to be 
convicted in tlie petigilty of ,20s. 
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for travelling on the Lord’s da)^ 
Ex parte Middltion, T. 5 G. 4. 

Page 164 

2. An agent employed by a com¬ 
mercial house in London to collect 
debts in the country, delivered a 
parcel containing bank notes to a 
common carrier, to be forwarded 
to his principals in London, which 
parcel was lost. The carriers had 
given notice, that they would not 
be accountable for parcels con¬ 
taining bank notes. I'lie ag^Mit 
had no knowledge of such notice, 
})ut the principals had : Held, ll)at 
it urns their duty to have instructed 
their agent not to sesid bank notes 
by that carrier, and that the latter 
was not responsible. ^Mnijheio and 
another v. Kumes and Another, 
//. 5 6c6G.4. GOl 

1 

I 

CERTIORARI. . i 

1. An ejectment brought in an in-i 
ferior court on a lease executed | 
and sealed on the j)rcnii.<e.s, which ; 
were wdtliiu the jurisdiction of the j 
court, nuiy he removed to this! 
Court by certiorari, ij' tbere be 
anv ground t‘or believing that it 
cannot be impartially tried in an 
inferior court. Ealfcrson dan .; 
Gi'adrid^rc v. Eades, JSI. 5 G- 4. ■ 

BfA) 

2. The appointment of surveyors of 

highways, under the 13 G. .3. r. 78., 
cannot be removed into this Court 
by certiorari. The Kins. v. The 
Justices of Si- Alhan’s, H. 5 (.'v 
6 G. 4. G98 

CHARTER.PARTt. 

Where the commander of a ship 
entered into a charter-party (not 
under seal), whereby the charterer 
agreed to pay freight generally, 
without saying to w'horn: Held, 
that the owner having demanded 
and received the freight, the com- 
VOL. Ill. 


mandcr could not maintain an 
action for it against the charterer, 
although he had given him notice 
not to pay it to any (filb but him¬ 
self. Atkinson y. Colesworfk, H. 

5 &6G. 4. Pa^ 647 

. .CHURCHWARDENS. 

Sc^ SKtTI.EMENT BY APl'RBNTICE- 
SIIII*. • 

COMMITMENT. 

• Sec CoNViCTioN, 2. 

COMPOSITION. 

1. A tenant conveyed his interest in 

leasohohl premises to trustees for 
the benefit of hi.s creditors, by 
deed containifjg a proviso, l^at if 
all and every 4 )f the creditors should 
refuse to execute or consent to the 
deed within six months from the 
date thereof it should be void: 
Held, that the non-execution of 
tlie deed by a particular creditor, 
was not evidence of a refusal by 
him lo execute or assent, but that 
it was incumbent on a party seek¬ 
ing to avoid the deed to shew a 
positive refusal to execute or as¬ 
sent to the deeds Holmes v. luove 
and Tucker, 7’. .7 6''. 4. 242 

2. In an action by the assignee of a 
bankrupt, it w'as referred to an 
arbitrator to take accounts be¬ 
tween tliQ parties, with liberty to 
him to state on the face of his 
award any point of law that either 
party might require. The arbitra¬ 
tor byjiis aw'ard found the follow- 

• ing facts. The defendant, Jjefqj'e 
the hankrCiptcy, had accepted T>iTls 
drawn upon him by the bankrupt. 
These bills had been paid aw'ay to 
creditors of the bankrupt. At the 
time of his accepting the bills the 
defendant, as the agent of the bank¬ 
rupt, had in liis hands money of 
the bankrupt to the full amount of 
3 M the 



890 


CONVICTION. 


CORPORATION. 


the Bum for which the bills were 
drawn, and these funds had not 
been withdrawn at the time of his 
bankruptcy. After the bills be¬ 
came due respectively, and before 
tilt act of banlJruptcy, the holders 
of the bills, in order to relieve the 
defendant from his responsibility 
to them, tftok from the defendant 
a composition upon the' aedept- 
ffi.ces, and delivered up the bilfs to 
the defendant; but the bankrunit 
was not a party to tliis arrange¬ 
ment. The award then stated, that 
in taking the accounts betw'een the 
parties, the arbitrator had not al¬ 
lowed the amount of the sums for j 
which the bills were drawn to be 
set oiF by tlie defendant, but only 
the amount of the composition : 
Held, that the defendant was en¬ 
titled to have the full amount of 
the bills allowed him in account. 
StonehoiisCf AssigneCf Heady H. 5 
& 6 G. 4. Pago ()G9 

CONVEYANCER. 

See Assumpsit, 7. 

CONVICTION. 

1. The driver of a van passing to 
and from London and Yorky is a 

~ carrier within the meaning of the 
S 1. c,4., and liable to be 
convicted in the penalty of' 20s. 
for travelling on the Lord’s day. 
Ex parte Middleton^ T. 5 G. 4. 

2. In an action against a magistrate 
for false imprisonment, the plaintiff 
proved a commitment (for a certain 
alleged offence. The iSefendant 

' jfrofVed a conviction of tlie plaintiff 
for an offence different from that 
recited in the commitment: Held, 

. that this conviction was no justih- 

. cation of imprisonment. 

,,,5 The defendant, in order to de¬ 
prive the plaintiff of his costs under 
the 43 G. 3. c. 141., tendered evi¬ 


dence to shew that* the offence 
mentioned i i the conviction had 
actually been committed by the 
plaintiff: it w^as held, however, 
that that statute applied only to 
cases where convictions had been 
quashed, and, therefore, that the 
evicfencc was not admissible for 
that purpose. Quaere, whether it 
was admissible in mitigation of 
damages. Rogers v. Jones, M. 
5 G. 4. Page 409 

‘ COPYHOLD. 

1. The Court will grant a mandamus 

to admit a cojiyholdcr claiming 
by descent. The King v. The 
Masters, Keepers, Wardens, and 
Commoner of the Rrewers* Com- 
party, T.SG.i^. 172 

2. Senible, that coparceners are en¬ 

titled to be admitted to copyhold 
tenements as one heir, and upon 
the payment of one set of fees. 
The King v. The Lord of the Ma¬ 
nor of Bonsall, and Adam Walley, 
Stexvard of the said Manor, T. 
5G.4. '• 173 

CORPORATION. 

1. Where a charter does not require 
the members of a corporation to 
be resident, the Court will not 
grant a mandamus commanding 
the corporation to meet and con¬ 
sider of the propriety of removing 
from their offices non-resident cor¬ 
porators, unless their absence has 
been productive of some serious 
inconvenience. 

An alderman is not bound to 
reside within the borough, unless 
that is necessary to the discharge 
of the duties of his office, or re¬ 
quired by the charter. The King 
V. The Mayor and Aldermen of the 
Borough f Portsmouth, 2\ 5 G. 4. 

152 

2. In an action for the breach of a 
byelaw, restraining persons from 

exercising 
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exercising trades within the limits 
of a corporate city, unless they be¬ 
come freemen, the Court will com¬ 
pel the corporation to allow tlic 
defendant to inspect the bye law 
in the oorporation books. Har¬ 
rison and Another v. Williams, T. 
B G . 4. Page 1 6'2 

$. Where an inhabitant of a borough 
applied for a mandamusi to the 
mayor andstowjftd of the borough, 
to enrol and swear him at the 
Court leet of the borough as a fc- 
siant and burgess, but did not make 
out an inchoate right in every in¬ 
habitant to be a burgess, or that 
any such connexion existed be¬ 
tween the cor|)oratiori and the 
court leet as would n\;ike swearing 
and enrohaent at the latter the | 
means of perfecting such right,! 
- the Court refused the writ. The j 
King V. The Mcn/or, of West 

Looe, //. B & 6 a. 1: ■ (iff 

4. By charter, the aldermen, builifl's, 
and burgesses bad power to elect 
two of tlia burgesses to be aider- 
men of the b(^*ougli for one whole 
year, and they were to haw power : 
and authority to exticujc by l hem-1 
selves, or in their absence by their j 
deputies, the office of aldermen of j 
the borough. The charter then ■ 
contained clauses by which it was ; 
provided, that in the event of the ■ 
death or removal of any aldcrnuin, 
a new one might be elected, who, 
during the remainder of the year, 
should execute the office by him¬ 
self or his deputy. It w'as then 
provided, that in the absence of 
an^ of the aldermen for the time 
being, tile bailitfs and cafiital bur¬ 
gesses might elect one or more of 
the burgesses to supply the vacancy 
or vacancies. These substituted al¬ 
dermen had no power to appoint 
deputies. There then followed a 
clause, which directed that the 
). aldermen for the time being, during 
the. time they should remain in 


their offices, should be justices of 
the peace within the borough: 
Held, that this charter did not 
enable the aldermen "elected for 
the year to delegate their office of 
justice of the peace, and, thefefore, 
that a deputy alderman was not a 
|u%tice of peace for the borough. 
(lucere, whether sfficc the statute 
c. 24. s. 2., the crown 
can delegate to a subject the 
•power of appointing a justice of 
the ])eacc. Jones v. Williams, H. 
B G. 4. Page 7G2 

COSTa 

, Sev Conviction, 2. 

I. Where a defendant was by a 
Judge s order allowed to go to trial 
upon certain ♦t'rms, upon payment 
to the plaintiff of a certain sum of 
money and the costs incurred up 
to the (late of the order; and the 
plaintiff consented to the trial pro¬ 
ceeding on those terms before the 
costs had been paid : Held, that 
the dclbndant having obtained a 
verdict, was hound to pay those 
costs, arul could not set them off 
against those afterwards taxed for 
him on the postca. Aspinall v. 
Stamp, T. 5 G. ft 108 

!. The inhabitants of a to’von, not 
within any hundred, are not en¬ 
titled to be rc-imbursed the ex- 
pences which they incur in de¬ 
fending .ictions brought against 
them on tlvp 57 G. 3. e. 19. s.38., 
to recover the damages done by 
tumultuous assemblies. Rex v. 
'The ,Tmtitcs of King’s Lynn, Tm 
.5G.4. ‘ ■ ^ 147 

'. If a defendant remove an mcC^- 
ment here by certiorari, giving the 
usual recognisance under statute 
5 W. M. c. II., and be found 
guilty and die befone the day in 
bank, his hail are liable to pay the 
costs. Rex V. Turnert T. 5 G. 4. 

160 

3 M 2 4. Where 
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4. Where a defendant was arrested 

and holden to special bail for 28/., 
and paid 2/. into court, and after¬ 
wards th^ause before it came on 
for trial, and alj| matters in dilFer- 
cucft were referred to an arbitrator, 
who had power to examine the 
parties and call for books, &c^ ayd 
it was agreed that the costs should 
abide the event; the arbitrator 
hiAing awarded to the plamtilf the 
sum of 1/. 19s., a motion w’as made 
to allow the defendant his costs: 
Held, that this was not a case 
within the 43 G. 3. c. -1(5. s. 3*., and 
that the defendant was not entitled 
to costs. Keene v. DeehlCi M. 

5 G. 4. Page VJl 

5. Where an application is made to 

set off costs and damages in one 
against those recorered in a cross 
action, an attorney^ has a lien on 
the judgment obtained by his client 
against the opposite party, to the 
extent of his costs of that cause 
only. Siepheiis v. JVeitan and Grif¬ 
fiths, M 5. G. 4. 5;i5 

COURT BARON. 

. See Plkaoino, 29. 

COURT. 

Upon error from an inferior court, 
it appeared by the record that in 
an action of debt, a summons and 
attachment issued at tlip same time, 
and were returnable, at the same 
time; neither of them was serv- 
.cd personally on the defendant. 
At the return of these writs the 
plaintiff declared, and at a subse-« 
‘^efft court had judgment by de¬ 
fault, the defendant never having 
appeared, and no appearance bav- 
, ing been entered for him. Tlie 
recorder ot the inferior court cer- 
.>(S0ied this to be the practice of 
Hhe court according to immemorial 
custom t Held, that the custom to 


declare against a defendant before 
entry of appearance by him, or by 
some person for him, was bad in 
law. 

Scmble, that the custom to issue 
a sumnioiis and attachment at the 
same; time was also bad. Williams 
V. Lord Bagot {in Error), H. 5 & 
G G. 1: Page 772 

COVENANT. 

1. By deed, reciting the grant of two 
distinct annuities to A. and B. 
during the life of the grantors and 
the survivor, it was witnessed, that 
C. covenanted with A. and B, and 
their executors, to pay the annui¬ 
ties, or eil,[ier of them, when the 
grantors should make default in 
payment: A. died: Held, that.the 
interest in the annuities being se- 
t eral the covenant was also several, 

’ and that the annuity granted to A. 
being in arrear, his executor might 
maintain an action against C. Wi¬ 
thers. Executor, V. Bircham and A?i- 
‘olheVy Executors, T. 5G. 4. 2.(54 

2. yl. and B. by deed (reciting that 
C. had 1^‘ft their estates in strict 
scttlcnjcnt, with remainder over on 
failure of issue male to D.), out of 
tlieir regard to 1). and considering 
that C. had made no other provi¬ 
sion for him, agreed with Z)., his 
executors arid administrators, to 
])ay him an annuity I'or twenty-one 
year.s, if A. and B. or the survivor 
of them .should so long live; and 
in case, of the death of D. within 
the term, to his child or children, 
if any, in such proportions as D. 
should appoint, or in default of ap¬ 
pointment, to all of them equally; 
and if there should be no child, to 
his then wife, so long as she should 
remain a widow. D» covenanted 
w'ith A. and B., their executors, 
&c., that in case he or his heirs 
should come into possession of the 
said estates under the will of C., 

then 
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then th^t hp D.> his heirs, pxecu- 
tors, or administrators, should pay i 
to the executors or administrators 
of and B., or the survivors of 
them, all sums of money received 
by him, his children, or wife, for and 
on account of the annuity. D., 
his wife and child died wthin the 
term, and it was held, that the 
deed did not operate as the grant of 
an annuity for the term of twenty- 
one years absolutely, but that it w'as 
determinable by the death of the 
grantee, his children, and wife^and, 
therefore, that D.'s administrator 
was not entitled to claim payment 
of the annuity. Barfonl, Admi-- 
iiistrator, v. Utiickcy, T, 5 G. ‘t. 

Page 308 

3. Where, in covenapt against the 
executors of A. B., plaintift' de-! 
dared that. A. B. covenanteil with j 
him and two others, that his cxe-! 
cutors, should pay to tlieni an j 
annuity for the use of a third per¬ 
son, and averred that the other tw'o 
never sealed the deed: Held, on 
demurrer, that all joint covenantees 
who may sue must sue, and that the 
declaration was bad, inasmuch as 
it did not appear thpt any of the 
covenantees had not assciued to 
the deed, although they did not 
seal it. 

Quaere, whether the declaration 
would have been sulficieiit if it had 
averred that the two covenantees 
not joined, had refused to assent to 
the deed? Petrie v. Bury rind 
Another, Executors, T. 5 G.4. 353 

4. Where the tenant, under a lease 
containing a covenant to repair, 
underlet the premises to one who 
entered into a similar covenant, and 
the original lessorbrouglit enaction 
on this covenant in the first lease, 
and recovered: Held, that the da¬ 
mages and costs recovered in that 
action, and also the costs of de¬ 
fending it, might be recovered as 
special damages in an action against 


the undertenant for the breach of 
his covenant to repair. Neale v, 
Wyllie, M. 5 G.4. Page 533 

CUSTOM^ 

Upon error from*an inferior eourt, it 
appeared by the record, that in an 
J action of debt a summons and at- 
^tachment issued art: the same time, 
/and were returnable at the same 
time*; neither of them wa«erved 
► personally on the defendant. At 
the return of these writs the plain- 
tiff declared, and at a subsequent 
court had judgment by default, the 
defendant never having appeared, 
and no ap})carancc having been 
entered for him. The recorder of 
the inferior court certified this to 
be the practice of the court, ac¬ 
cording t( 4 ,immemorial custom; 
Held, that the custom to declare 
against a tfcfendant before entry of 
a])pearancc by him, or by some 
person fur him, was bad in law; 

Scmblc, That the custom to issue 
a summons and attachment at the 
same time was also bad. WUliams 
v. Lord Bagot (In Error) H. 

5 & G (;. 4. 772 

DEBT. 

A debt contraeftd in England by a 
trader residing in Scotland is barred 
by a discharge under a sequestra¬ 
tion issued in conformity to the 
54 G. 3. c. 137., in like manner as 
debts contracted in Scotland, Sid^ 
hway v. May, T. 5 G. 4. 12 

, DEED. 

See Pleading, 15. 

1. Wlicre B. being indebted to A. 
j)rocured C. to join with him in 
giving a joint and several promis¬ 
sory note for the amount, and af¬ 
terwards having Tiecome further 
indebted, and being pressed bv A. 

3 M 3 for 
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for further security by deed (re- 
■piting the debt, and that for a part 
a note had been given by him (B) 
and C., and that J. having de¬ 
manded p<;yment of the-debt B. 
had requested him to accept a/ar- 
Mer •security), sfssigned to A. all 
his household "goods, &c. as a Jur- 
ther security, with a proviso fhqt 
he should not be deprived of the 
possession of the property assigned 
untU after three days* notice: Held, 
that this deed did not extinguish 
or suspend the remedy on the note, 

' but that A. might, notwithstanding 
the deed, sue C. at any time. Tiw- 
penny and Boys y. Young, T.5 0.4f. 

Page 208 

2. A. and B., by deed (reciting that 

C. had left them estates, in strict 
settlement, with remainder over on 
failure of issue maJe, to D.) out of 
their'regard to D., and considering 
that C.had made no other provision 
for him, agreed with D., his exe¬ 
cutors and administrators, to pay 
him an annuity for twenty-one 

* years, if A. and B. or the survivor 
of them should so long live; and 
in case of the death of D. within 
the term, to his child or children, 
if any, in such proportions as D. 
should appoint, or in default of ap¬ 
pointment, to all cf them equally; 
and if there should be no child, to 
his then wife, so long as she should 
remain a widow. D. covenanted 
with A. and Ji., their executors, 
die., that in case he or his heirs 
should come into possession of Uic 
said estate, under the will of C., 
then that he, D., his heirs, execu¬ 
tors, or administrators, should pay 
to the executors or administrators 
o1h 4. fend B., or the survivor of 
tliem, all sums of money received 
by him, his children, or wife, for 
and on account of the annuity. 

D. his wife ^d child died within 
the teriq, and it was held, that the 
deed did not opej^te as t^c grant 


6f ;in mmuity fbe thp'term; of 
twenty-one years il^oluteLyv but 
that it was determinable hy the 
death of the grantee, his children, 
and wife; *and, therefore, that D.’s 
administrator was not entitled to 
claim payment of the annuity. 

^ford. Administrator, v. Stuckey, T* 
5(r.4<. Page 308 

3. T. C., possessed of lands for the 
residue of a long term of years, by 
indenture of threh parts, dated No- 
vember 1st, 1771, between 2*. C. of 
fi^^t part, J. IV. and T. L* of se¬ 
cond part, and E. K* of third 
part, in consideration of an in¬ 
tended marriage between T.C. and 

E. A'., “ and for the consider¬ 
ations mentioned and expressed in 
a certain intjenture of three parts, 
intended to bear date after the 
date thereof, and made between 
T. C.. S. H., and J. H. of the first 
part, fV. C. and J. K. of the se¬ 
cond part, and E. K. of the third 
part, and for otlicr good consider¬ 
ations,” assigned the said lands to 
fV. and T. L. for the residue of 
the said terra, upon trust to per¬ 
mit and suffer T. C., his executors, 
&c., to‘ receive the rents for his 
own use until the solemnization of 
tlie intended marriage, and after¬ 
wards to permit 2\ C. to receive 
the rents for his life, and after¬ 
wards to permit the wife to receive 
the rents for her life, and upon 
other subsequent trusts. By in¬ 
denture of three parts, dated No¬ 
vember 2d, 1771, between T. C., 
-S'. IE, and ,/. H. ®f the first part, 
fV. C. and J. K. of the second 
part, and E. K. of the third part, 
t T. C. eKfeoffed fV. C. and J. K. of 
the lands mentioned in the dee4 of 
November 1st, 1771, upon certain 
trusts. The deed contained a 
power of attorney to deliver seisin, 
and a memorandum of livery 
seisin was indorsed upon it. T. C. 
continued in posse^on oE the 

lands 
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lands frqpi the Ist of Noventber 
1771 till* the time of his death in 
1809. In ejectment against the 
executor of T.L.t who survived 

^ J. fV .: Held, that the term “ as¬ 
signed to J. W. and T. Z,.” was not 
destroyed by the feoffment, because 
it did not appear that they ever 
assented to it. Doe dem. of Mad- 
doch and Others^ v. Lynes and An- 

other^ T. 5 G. 4. Page 388 

• 

DEVISE. 

1. Cr.'jE. seised of the manor 
amongst other estates in fee, con¬ 
veyed it to trustees and their heirs, 
to secure to his wife an annuity for 
, her life, and subject thereto to the 
use of himself in fee. G. E. by his 
will duly executed to pass real 
estates, recited and confirmed that 
settlement, and then devised to 
J,E. (who died in testator's life¬ 
time) and A. H. C. and their heirs, 
his freehold and copyhold estate 
in <S\ and his freehold estate at H. 
upon the following, amongst other, 
trusts; viz.^in case there sliould be 
but one son of his daughter E. D. 
by her husband T. D. \tho should 
attain the age of twdlit 5 f-one years, 
then upon trust for such son, his 
heirs and assigns for ever; and in 
case there should be two or more 
sous of Mrs. D. who should attain 
the age of twenty-one years, then 
in trust for the second of such 
suns, his heirs and assigns for ever; 
and in case there should be no son 
of Mrs. D. by the said T. D. who 
should live to attain the age of 
twenty-one years, then upon trust 
for such of the daughters, if aiw, 
of Mrs. D. by T. D. as should 
first atti^in the age of twenty-one 
years, or be married under that age 
with the consent of the trustees or 
trustee for the time being of that 
his will, and the heirs and assigns 
of such daughter for ever. After 


some pecuniary legacies, the testa¬ 
tor proceeded as follows; “ And as' 
to, for, and conderning all the rest, 
residue, and remainder of the pro¬ 
perty of which I shallJie possessed, 
or to which I shall 1^ entitled at 
the time of m^ decease, yr over 
which 1 have a disposing power, 
whether the same consists wholly 

* (fr in part of estates of freehold, 
•copyhold, or for years, money in 

* the fOnds, upon mortgage, o|^ther- 

« wise out upon security, or at in¬ 
terest, debts, or of whatever other 
nature the same or any part thereof 
intiy be, 1 ^ive, devise, ahd be¬ 
queath the same unto the said J.E, 
and A. H. C., their heirs, &c. upon 
trqst to sell and convert the same 
into money, to get in debts, Ac., 
and out of the monies to be so 
raised, in the ffrst place, to set 
apart 50,0dti?. 3 per cent, consols, 
in trust for such son of Mrs. D- 
who under the trusts of a settle¬ 
ment now intended to be forthwith 
made, shall become possessed of an 
estate tail in the manor of M- 
the residue to be divided amongst 
tlie other children of Mrs.!).; and 
the testator made J. E. and A. H. C. 
executors of his will. Some time 
after making his will, the testator 
drew' a line across the direction to 
sell the pro{?crty devised by the 
residuary clause; and after making 
the will, the testator purchased a 
considerable freehold estate in fT. 
and II. Testator afterwards made 
and published a codicil, duly exe 
cuted to pass freehold estates, 
whereby, after reciting the rasure 
before mentioned, and that he was 
apprehensive.that such rasure, not 
being witnessed, might l^a^Jp liti¬ 
gation, he declared by that codicil 
that the sole intention of such 
rasure was to revoke that part 
only of the will whereby he di¬ 
rected the sale df his freehold pro¬ 
perty. It then proceeded; “ Abd 

S M 4 ' I do 
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I do hereby dirept and appoint that 
the son lawfully begotten of ray 
daughter I\Irs. D. wip shall first 
attain the age Of twenty-one years, 
shall, on alining such age, change 
his name for that of E .; and I give 
and devise to that said son of my 
dauglitcr, on his attaining the age 
of twenty-one years, and changing 
his name to E., all my freeh&ld 
property, lands, tenements} aird 
her^Utaments, to have and to hold 
to him, his heirs and assigns for, 
ever.’' Testator then appointed a 
new executor in the room of J. E. 
then deceased, and did thereby 
ratify and confirni the above-men¬ 
tioned will and testament, except 
as before excepted. Testator died 
without again altering his will or 
codicil, leaving his widow and 
Mrs. Z). his only child and heir 
at law, and heir according to the 
custom of the manors •of which his 
copyhold estates-were holden, and 
also his sole next of kin. At the 
death of testator, Mr. uitd Mrs. D, 
had and now have five children,— 
one son and four daughters. Upon 
a case sent for tlie opinion of this 
Court: Held, firstly, that the de¬ 
vise of the freehold part of the 
estate at S., and of the freehold 
farm and estate at 11. contained in 
the will, was not fevoked by tlie 
codicil. 

Secondly, that the manor of M. 
did pass under the residuary devise 
contained in the testator’s will, and 
tjhut such devise was revoked by 
the codicil. « 

Thirdly, that the manor of M. 
did pass under the codicil to the 
first son of the plaiutifF. ^Mcs. D. 
whoahall attain twenty-one years, 
andwRlge his naiue to E. 

F^Hjhly, that the estate in W. 
and /^pirchased after the testator 
made % will, passed under the 
the codicil to the first 
the plaintiff Mrs. jD. who 


shall attain twenty-one years, and 
change his name to E, ** 

Fifthly, that the surplus rents 
and profits of the said copyhold 
estates at S. and of the said free-« 
hold estate at the same place, and 
of the said freehold farm and estate 
at H.t after providing for the main- 
tetnancc of the devisee thereof, be¬ 
long to A. H. C., the surviving 
trustee under the will of the testa¬ 
tor, until a first uon of the said 
plaintiff Ml s.D. shall attain tw'cnty- 
oue years, or in failure of such son, 
tiira daughter shall attain that age, 
or be married w ith consent accord¬ 
ing to the will. 

Sixthly, that the intermediate 
rents and profits of such of the 
testator’s freehold estates as are 
effectually ddvised by his codicil 
to tlie sou of the plaintiff Mrs, D. 
who shall first attain twenty-one 
years, and change liis name to E. 
until such events take place, belong 
to A. H. C. the surviving trustee 
under the will of the testator. 
Dujficld%. Ehves, H. 5&0 G. 4. 

^ Page 705 
I. A. by will charged all his real and 
personal "estate with the payment 
of his liebtsand then, after giving 
an annuity for life to his brother, 
payable out of his lands, devised to 
his wile a!) his real and personal 
estate for the term of her life, or 
as long as she should remain his 
vddow; and immediately after her 
decease, or in case of her marriage, 
whichever should first happen, then 
he directed all his real and per- 
sonal estate to be divided accord¬ 
ing to the statute of distributions 
in that cq,se made and provided: 
Held, that by this will there was 
not any devise to any person of 
the rehl estates of the testator after 
the death or second marriage of 
the widow. Thomas v, Thomas 
and Otherst H. 5&6G.4. 825 

I. Devise of all ray Briton Ferry 

estate, 
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estate, and all the land, &c.* of 
which it*consists; and then all my 
Penline Castle estate, which, as 
t well as ray Briton Ferry estate, 
lies in the county of Glamorgan, 
The jury found a special verdict, 
stating the will of the father of the 
devisor, and deeds of l<^e and 
release executed upon the mar¬ 
riage of the devisor and certain 
schedules thereto annexed, pur¬ 
porting to contxiin a particular ac¬ 
count of the several parishes and 
tenements comprehended in ^the 
estate of the devisor’s father. Under 
the head of the Brecon estates was 
a parish culled Li/voed, which con¬ 
tained the messuage for which the 
ejectment was brought, and under 
the head of Glamorganshire es¬ 
tates was a parish ’called Briton 
Ferry. 

At the trial the defendant of¬ 
fered to give in evidence account 
books of former stewards of fhe 
devisor and her predecessors, own¬ 
ers of the lands devised,^in which 
the stewards charged themselves 
with the rej^eipt of various sums 
of money on account of the said 
owners, and amongst others the 
following entry: B* F. estate, in 
the county of B.” and also to 
give in evidence that the lands and 
tenements mentioned in the de¬ 
claration, together with the lands 
and tenements in the schedules re¬ 
spectively contained, had all gone 
by the name of the B. F, estate, 
and such of the said lands, &c. as 
were in the county of B. extended 
over twelve parishes, and con¬ 
tained above 4000 acres of land: 
Held, that the words “,my B. F.^ 
estate, with all the manors, ad- 
vowsons, &c. thereto belonging,” 
denoted a property or estate known 
to the testatrix by the name of 
her B. F. estate, and not an estate 
locally situate in a parish or town¬ 
ship of B. F.; and, conscciuently, 


that the questions arising upon 
any particular tenentent, was pro¬ 
perly a question of parcel or no 
parcel; and that the matters of¬ 
fered to be given in «flldence were 
admissible, ami^ought to have been 
received. Doe dem. Beac^v. The 
Earl Jerseyf H. 5&G G. 4. 

• , Page 870 

• • DIVORCE. 

• • 

^ See Baron and Feme, fT 
EJECTMENT. 

1. Defendant enclosed a small piece 

I of waste land by the side of a 

public highway, and occupied it 
for, thirty years without paying 
any rcijt; at the expiration of that 
time, the owners of the adjoining 
land demande/l 6d. rent, which the 
defendant paid on three several 
occasions. In ejectment: Held, 
that this, in the absence of other 
evidence, was conclusive to shew 
tiiat the occupation of defendant 

i began by permission, and entitled 
the plaintiff to a verdict. Doe dem. 
Jackson v. Wilkinson^ M. 5 <jr. 4. 

413 

2. An ejectment brought in an in¬ 
ferior court on a lease executed 
and sealed on |he premises, which 
were within the jurisdiction of that 
court, may be removed into this 
court by certiorari, if there be any 
ground for believing that it cannot 
be impartially tried in the inferior 

I court. Patterson dem. Gradridge 
and Others v. Fades, M. 5 G. 4. '5,50 

3. By 4 G. 2. c. 28. s. 2. it is enacted, 
that in [^11 cases between landlord 
and tenuCh^, as often as it shall 
happen that one half year's^nt 
shall be in arrear, and the landlord 
or lessor to whom the same is due, 
hath right by law to re-enter for 
the non-payment ^thereof, such 

* landlord or lessor shall and may, 
without any formal demand or re¬ 
entry, 
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entry, serve a declaration in igecU 
ment for the recovery of d:ie de¬ 
mised premises, which service shall 
stand in tibe place and stead of a 
> demand 0kd re-entry: Held, that 
by tills statute the service of the 
declaration in ejlictment is substi¬ 
tuted for the demand of rent, 
which at common law must have 
been made upon the day when^th'c 
forfeiture accrued, in case df ndn- 
payi.ient, and therefore thdt it was 
no ground of nonsuit in ejectment 
that the declaration was served on 
a day subsequent to the day on 
wbicn the demise was laid, ^that 
being after the rent became due:, 
because the title of the lessor must 
be taken to have accrued Qn the 
day when the forfeiture wpuld have 
accrued at common law by non¬ 
payment of the rent. Doe dem, 
Lawrence and Others v. Shaweross, 
H. 5&6G.4-. ' Page 752 

. A» being seised in fee of an undi¬ 
vided moiety of an estate, devised 
the same (by will made some years 
before her death) to her nephew 
and two nieces as tenants in com¬ 
mon ; one of the nieces died in the 
lifetime of A» and left an infant 
daughter. A, by another will, in¬ 
tended to have devised the moiety 
to the nephew an^i surviving niece, 
and the infant daughter of the de¬ 
ceased niece, but this will was 
laever executed. After A.’& death, 
^e nephew and surviving niece 
covenanted to carry tlie unex¬ 
ecuted will into executi'on, and to 
convey one-third of the moiety to 
a trustee upon trust to convey the 
fiame to the infant if slys attained 
twenty-one, or to her issul; if she 
<lMd «under twenty-one and left 
issue, or otherwise to the nephew 
and niece in equal moieties. No 
cmiveyance wiu executed in pur- 
sua^ of tb| deed. The rents of 
were received by the 
• J j ^o e for the use'* of the inftmt 


during her Ufeume* Anejectanent 
having been brought -by the de¬ 
visee of the nephew mora than 
twenty years after his death, but 
less than twenty years after the 
death of ftie infant; it was held 
that there was no adverse, posses¬ 
sion until the death of the infant, 
and that the ejectment was well 
brought. Doe dem. Coklough v. 
Hulsey H. 5 & 6 G.Aft Page 757 

ELEGIT. 

. Sec Practice. 
EVIDENCE. 

. Where in an action to a false re¬ 
turn to a fieri facias, the declaration 
stated that the plaintiff in Trinity 
term 2 G. 4. by the judgment re¬ 
covered, &c. “ as appears by the 
record,” and the proof was of a 
judgment in Easter term 3 G. 4.: 
Held, that this was no variance, 
for that the averment, “ as appears 
by the^ record,” was surplusage, 
and might be rejected, inasmuch 
as the judgment wa^ not the found¬ 
ation of, but mere mduceinent to 
the action. Stoddart v. Palmer, 
T. 5 G. 4.' 2 

. A. employed B., his agent, to im¬ 
port goods from a foreign country. 
Upon the arrival of the goods B., 
who resided in London, transmitted • 
to A., who resided in the country, 
the invoice, but delivered the bill of 
lading to a warehouse keeper in 
order to get the goods entered and 
warehoused. In the warehouse 
keeper’s books they were describ¬ 
ed as the property of B. By the 
bill of lading the goods were to 
be delivered to the order of the 
shipper or his assigns, and it was 
indorsed by the shipper in blank. 
B. had no authority from A. to 
sell the goods, but after they bad 
been standing in his name in the 
warehouse keeper’s books nearly 

five 
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, five «aoiilhSf B. sold them: Hdid» 
in an acflon of, trover brou^t by 

A. against the pordbasers, that 

. upon these facts the jury ought to 

have been directed that A> was 
entitled to recover, inasmuch as 

B. had no authority to sell, or at 

least that it ought to b^e been 
submitted as a question ot fact to 
the jury, whether A, had by his 
conduct enabled B» to hold him< 
self out to the World, as having the 
apparent property as well as the 
possession. Dyer v. Pearson and 
Others, Page 38 

3. Where an inquisition found that a 
piece of land had in times past . 
been covered with the water of the 
sea, but was then and had been 
for several years past by the sea 
and the commissioners caused ^ 
tne same to be seised into the king's 
hands. The defendant filed a tra¬ 
verse, stating that he was seised in 
fee of the manor of North Phofes- 
hy cum North Cotes, and the de¬ 
mesne lands thereof; ao^l that the 
same piece of land mentioned in 
the inqiiisitjon, by the slow, gra¬ 
dual, and imperceptible projection, 
alluvion, subsidence ana accretion 
of ooze, soil, sand, and other mat¬ 
ter, being slowly, gradually, and 
by imperceptible increase, in long 
time cast up, deposited, and settled 
by and from the flux and reflux of 
the tide upon and against the ex¬ 
tremity of the said manor, hath 
been formed, &c., and thereby 
became parcel of the demesne 
lands of the manor; without this, 
that the land was left by the sea 
as found by the inquisition. The re- 
plicaticm by the Attornfjy Gener;jl 
traversed that the land was form¬ 
ed as alleged in the inducement to 
die defendant’s traverse, and join¬ 
ed issue on the traverse taken by 
thq defendant. Issue was also 
joined cm the traverse taken by the 
Attorney*Geiieral. It appeared by | 


the evidence,' that the land in 
question had been Iprmedgradu- . 
ally by ooze and seii deposited by 
the sea, and that the increase 
could not be observaibwhen actu¬ 
ally going on, although a visihleb 
increase took ^lace every year, 
and in the course of fifty yeiUs a 
^ large piece of land had been thus 
formed: Held, first, that Upon diis 
bvidbnce the land could not bh 
*said to have been hft by the sea; 

• secondly, that it was formed by 
the slow, gradual, and impercept¬ 
ible projection, &C. of ooze, soil, 
an*d sand, as aile|^d in the induce¬ 
ment to the defendant’s travease, 
and that both issues were prop»ly 
foipd for him. The Kmg v. Zidm 
Yarbor,ough, T, 5 G,4t. Page 91 
i. In an action for a libel, the. de¬ 
fendant caqqet, either in bar of 
the action, or in mitigation' of 
damages, give in evidence other 
libels published of him by the 
plaintiff, not distinctly relating to 
the same subject. 

Declaration stated, that plaintiff 
was an attorney, and bad been 
employed as vestry clerk in the 
parish of A., and that, whilst he 
was such vestry clerk certain pro¬ 
secutions were carried on against 
B. fqr certait^ misdemeanors, and 
in furtherance of such proceedings, 
and to bring the same to a successful 
issue, certain sums of money be¬ 
longing to the parislnoners were 
appropriated and applied to the 
discharge of the expences incurred 
on account of the said poceed- 
iugs, yet defendant intending, &c., 
to inji^e the plaintiff in his pro- 
fessibn Of an attorney, and to cause 
him to he esteemed a firaudulent 
practiser in his said profession, 
and in his office as vestry clerk, 
and to cause it to. be suspected 
that the plaintiff had fraudulently 
< applied money l^longii^ to the 
parishioners, on, &e., at, &g., 

falscdy 
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falsely and maliciously published 
of and concerning the plahitifi', 
and of and concerning his conduct 
in his office of vestry clerk, and 
of and %3ncerning the matters 

' aforesaid^ the ybel, &c. It ap¬ 
peal^ on the production of the 
libel at the trial, that the imput¬ 
ation was, that the plaintifl’had ap¬ 
plied the parish money in payment 
of the expences of the prosecution 
after it had terminated: Hold, tliat 
this was no variance, because it 
did not alter the character of the 
libel, the fraud imputed to the 
plaintiff being the same, whether 
the money was misapplied before 
or after the proceedings Jiad ter¬ 
minated; and that the allegation 
that the libel was published of and 
concerning the matters nforesuid, 
did not make it necf'ssary to prove 
precisely that the libel did relate 
to every part of the jnatter pre¬ 
viously stated. A/fl?/, Oent. our, 
Sfc. V. Brown, T. 5 G. 4. Page ] 13 

5. Declaration for a libel stated tliat 

the plaiutitf was an attorney, and 
that the defendant intending to | 
injure him in his good name, and I 
in his said profession of an attorney, j 
published a libel of and concerning ; 
tlve plaintiff, and of and concerning | 
him in his said profession. At the . 
trial, the plaintiff failed in proving 
that at the time of the publication 
of the libel, be was an attorney : 
Held, that this was not a fatal va- 
fianco between the allegation and 
the proof, the words of the libel 
being actionable, although not 
used with reference to the profes¬ 
sional character of the. plaintiff. 
Lewis V. Walter, 7". 5G!4/ 138 i 

6. Wbere^ in case for not carrying i 

away titbe-corn, the plaintiff al- ' 
leged that it was ** lawfully and in 
due manner” set out; Held, that 
this was satisfied by 

the tithe was set out 
to an agreement be¬ 


tween tlie parties, altliough it va> 
, ried from the mode prescribed by 
the common law. 

Whether the whole crop has 
been left on the ground for a rea¬ 
sonable time after the tithe has 
been set out, in or$:ler that the 
tithec owner may compare the 
tenth part with the other nine, 
is a question for the jury, and not 
for the Court. ]Faceif v. Hurdom, 
7’. Page 213 

7. Where an apothecary, in an ac¬ 

tion to recover the amount of his 
bill, produced in evidence a certi¬ 
ficate, purporting to be granted by 
the court of examiners of the 
Apothecaries* Company, and bear¬ 
ing twelve signatures, purporting 
to be the signatures of the persons 
constituting that court, of which 
signatures lie jn'oved one, and 
gave other evidence to shew that 
the document was genuine, and 
t^iat he obtained it liom the court 
ol’exiuiiincrs : Held, that this was 
sufficient, and that he was not 
bound to prove the hand writing of 
each member of the court of ex- 
aminer^; who bad subscribed tbe 
certificate. • IValmsley v. Abbot, 
T. r> a. 4. 218 

8. Assumpsit for money bad and re¬ 
ceived. plea, a judgment reco¬ 
vered for want of a plea for 4000/. 
in an inferior court in Wales for 
tbe .same causes of action. Repli¬ 
cation that the causes of action 
wore not the same, and issue 
joined thereon. At the trial it 
appeared that the defendant had 
received on account of the plaintiff, 
and as his stevvard, different sums 
of money at different times, and 
that on tile investigation of the ac¬ 
counts, the plaintiff found that 
there was due to him a much 
larger sum than tliat for which lie 
had declared in the inferior court, 
but that he had proceeded for the 
smaller sum, under the belief that 

the 
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the defendant had no available 
property beyond that amount, de- 
lendant in that action suffered 
judgment by default, and plaintiff 
verified for 3400/. : Held, that all 
the sums which the plaintiff knew 
the defendant had received at the 
time when he commenced* the ac¬ 
tion in the inferior court, were to 
be considered as causes of action 
in respect of w hich he had declared 
and recovered the judgment. Lord 
Bagot V. Williams^ T. 5 (t.4. 

Page* 235 

9. A tenant conveyed his interest in 
leasehold premises to trustees for 
the benefit of his creditors by 
deed, containing a proviso that ii‘ 
all and every of the creditors 
should refuse to oxccute or con¬ 
sent to the deed w’ithin six months 
from the date thereof, it should be 
void ; Held that the non-execution 
of the deed by a ))articular credi¬ 
tor was not evidence of a refusal 
by him to execute or assent, but 
that it was incumbent on a party 
seeking to avoid the deed to shew 
a positive •refusal to execute or 
assent to the deed. JIvImes v. 
Love and Tucker,, 'M. .5 G, 4. 242 

10, By the Black Act, 9 G’. 1. c. 22. 
any person who shall unlawfully 
and maliciousltf kill, maim, or 
wound any cattle, or cut down 
or otherwise destroy any trees, 
planted in any avenue, or growing 
in any garden, orchard, or plant¬ 
ation for ornament, shelter, or pro¬ 
fit, shall be adjudged guilty of 
felony, and the inhabitants of the 
liundred arc to make satisfaction 
to the persons damnified by the 
cutting down or destroying ifhy 
trees which shall be committed by 
any offenders against the act: 
Held, that in order to make the 
malicious destruction of trees a 
felony within this statute, the act 

' done mupfet proceed from a mali¬ 
cious motive towards the owner of 


the trees, and, therefore, where an 
aelion was brought against the 
hundred by a party damnified^ in 
consequence of his plantation hav¬ 
ing been destroyed And it 

appeared thatihe fire had com¬ 
menced at the distance of «a mile 
from his plantation, and in ad|oin- 

• ipg grounds belonging to a dfer- 
.ent ^proprietor, it*was held, that 
.tlierq was not any evidence that 

the act was done from motives of 

• malice tow'ards the plaintiff, and 
therefore, that no offence had been 
cgmmiltcd against the statute, and 
that the action, consequently, was 
not maintainable against the hun¬ 
dred. Curtis, Bart, and Another, 
v.^Hundred o/" Godley, T* 5 G. 4. 

. Pago 248 

11. The right to light and air is ac¬ 
quired by enjoyment, and may be 
lost by a discontinuance of tlie en¬ 
joyment, unless the party who 
ceases to enjoy, at the same time 
does some act to shew an intention 
of resuming the enjoyment, within 
a reasonable time. And, there¬ 
fore, where in case by a rever¬ 
sioner for obstructing lights, it 
appeared that the plaintiff’s mes¬ 
suage was an ancient house, and 
tlmt adjoining to it, there had for¬ 
merly been ^ building, in which 
there w'as an ancient window, next 
the lands of the defendant; . and 
that the former owner of the 
plaintift’’s premises, about seven¬ 
teen years before, had pulled down 
this bujlding, and erected on its 
site another with a blank wall next 
adjoining the premises of the de- 
lendaiit; andthislattcr, about three 
3 'cars b*efore the commencement of 
the action, erected a building next 
the blank wall of the plaintiff, «’ho 
then opened a window in that wall, 
in the same place where the an¬ 
cient window h^d been in the old 
building: it was held that he ^uld 
not maintain any action against the 

defendant 
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for ob6(irttCtii^ the new 
window.; beimuse, by eroctin^^tlie 
blaoik wall,' he not otiiy eeased to 
■ enjoy the light) but had evinced 
an intentic^ never to resume the 
enjoyment. Mopre v. liawson^ T. 
5 ^.4. Page 332 

12. A. being the occupier of a farm, 
quitted the same on the 25tl\ of 
‘ March 1821 /'and was succeeded 
in the possession by B. , A. hod 
sowt forty acres with wheat, and 
it appeared that at a meeting be¬ 
tween A. and E.in February 1821, 
A. asked B. if he would'tuke the 
forty acres of wheat at 200/., tell¬ 
ing him, that if he did not, he 
should not have the farm. B. said 
that he would take it. A person 
present then valued the dead stock, 
and having so done, asked to whom 
-he was to value it; P. said that it 
was to be valued to him, and then 
promised to pay A. for the wheat 
and the dead stock on a given 
day, and he did pay a sura of mo¬ 
ney on account. B. afterwards 
had possession of the farm, the 
growing wheat, and the dead stock: 
Held, tliat in indebitatus assumpsit 
for crops bargained and sold, and 
goods sold and delivered, the con¬ 
tract for the dead stock was dis¬ 
tinct from any contract for the 
sale of the growing wheat and the 
possession of tl^e farm, and, there¬ 
fore; that A. was entitled to re¬ 
cover to that amount: Held, also 
by Bayley nnd Holroyd Js., Lit- 
J. dissentiente, t^t as B. 
had had the growing wheat, and 
had ftoade a part payment on ac- 
iflbuiit) A. was entitled in tlus ac- 
ddfi to recover the reminder of 
the price-agreed to be pmd for it. 
Mayfield v. Wadsley, 5 G, 4. 

' 357 

18. T. C. possessed of lands for the 
re{^rii|Ma long term of years, by 
of three pmts, dated 
1771, between T. C. of 


first, part, Jl arid. T* L. of 
second part, and M. K* bf thkd 
part, in consideration of an in¬ 
tended marriage between 7*. C. 
and E. K. “ and for the consider¬ 
ations mentioned and expressed in 
a certain indenture of three parts, 
intended to bear date after the 
date thereof, and made between 
T. C., S. H., and J. H. of the first 
part, fV. C. and,./. JK". of the se¬ 
cond part, and E. K. of the third 
part; and for other good consi¬ 
derations,” assigned the said lands 
to J. fV. and 2’. L. for the residue 
of the said term, upon trust to 
permit and snft'er 7\ C„ his ex¬ 
ecutors, &c. to receive the rents 
for his own use until the solemniz¬ 
ation of the- intended marriage, 
and afterwards to permit 2'. C. to 
receive the rents for his life, and 
afterwards to permit the wife to 
receive the rents for her life, and 
upon other subsequent trusts. By 
indenture of three parts, dated 
November 2d, 1771, between T. C., 

S. //., and ./. K. of the first part, 
W. C. and ,/. K. of the second 
part, and E. K. of the third part, 

T. C. enfeoffed JV. C. and J. K. of 

the lands mentioned in the deed 
of November 1st, 1771, upon cer¬ 
tain trusts. The deed contained a 
power of attorney to deliver seisin, 
and a memorandum of livery of 
seisin was indorsed upon it. T. V. 
continued in possession of the 
lands from the Ist of November 
1771, till the time of his death in 
1809. In ejectment against the 
executor of T. L., who survived 
J. W .: Held, that the term “ as¬ 
signed to J. fV. and T. i.” was not 
destroyed by the feoffment, be¬ 
cause it did not appear that they 
ever assented to it. Boev. Lynes, 
r. 5G.4. . Page .$88 

14. In an action against a magistrate 
fbr false imprisonment, the plain¬ 
tiff proved a commitment for a 

Certain 
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' ^leettain sieged offence. Tbe de¬ 
fendant proved a conviction of the 

g laintiff for an offence differing 
om that recited in the cemmit- 
xnent: Held, that this conviction 
waa no justification of the impri¬ 
sonment, because it appeared that 
the offence mentioned in {be con¬ 
viction was different from that re 
cited in the commitment. The de¬ 
fendant,in orde^ todeprive the plain¬ 
tiff of his costs under the 43 G, 3. 
c. Hi., tendered evidence to shew 
- that the offence mentioned i^ the 
conviction had actually been com¬ 
mitted by the plaintiff: it was held, 
however, that that statute applied 
only to cases where convictions 
had been quashed, and, therefore 
that the evidence was not admis¬ 
sible for that purpose. Quaere, 
whether it was admissible in miti¬ 
gation of damages. Rogersw. Jones 
df. .5G.4. Page 409 

15. Defendant enclosed a small piece 
of waste land by the side of a 
public highway, and occupied it 
for thirty years, without paying 
any rent; • at the expiration of 
that time the owner qf the ad¬ 
joining land demanded 6d. rent, 
which defendant paid on three se¬ 
veral occasions. In ejectment: 
Held, that this, in the absence of 
other evidence, was conclusive to 
shew that the occupation of de¬ 
fendant began by permission, and 
entitled the plaintiff to a verdict. 
Doe dem, Jackson v. Wilkinson, M. 
5 G. 4. 413 

16. In assumpsit by two co-trustees 
for money had and received to 
their use, the defendants produced 
a receipt for the morifey. given iy 
one of the plaintiffs: Held, that 
this was not conclusive, and that 
evidence was properly admitted, 
to shew that the giving of the re¬ 
ceipt was a fraud^ent transaction, 
and^ that the money had not been 
paid. Skaife and Caris v. Jackson, 
M.5G.4. 421 


17. In case, for wc^ds defendant suf¬ 
fered judgment ;h 3 rvde&tt}t. At 
the execution of |be en- 

C the plaint^ offered ^ evi- 
i, and the juryeessefflli^^fhe 
damages at 40/.; Held, tluit Hwas 
not incumbent*on the plaint' to 
give any evidence, and th^ title 
,jpry, under such circumstan^, 
were bound tor give nominal Ka- 
.mages only. Tripp v, Thomas, M» 
BG.L , Pjige427 

tS. Assumpsit, in con|ideration that* 
plaintiff would advance a sum of 
money* to A. B., defendant pro¬ 
mised that provision should be 
made for repaying the plaintiff. At 
the trial it appeared that the de¬ 
fendant had given to the plaintiff 
the guarantee stated in the declar¬ 
ation, and that the latter was a 
partner witji.two other persons in 
a banking-house, and tlmt the firm 
had advanced the mWey, and 
charged A. B.ia account with the 
same: Held, that the averment in 
the declaration that the plmntiff 
had advanced the money was not 
supported by the proof, there being 
no evidence to shew that the money 
had been advanced to the plaintiff 
by the firm, and by him t^^A-B. 
Garrett v. Handley, M* 5G.4* 

. 462 

19. Where a manufacturer had {adopted 
a particular mark for bis goods, in 
order to denote that they were ma¬ 
nufactured by him : Held, that an 
action ^on the case was maintain¬ 
able by him against another, person 
who adopted the same mark Ibr 
the purpose of denoting that 
good^ were manufactured by the 
plafntiif, and who sold the gooda 
so marked as and for goods mamt- 
factured by the pliuotiff. . ., 
The declaration stated that'de¬ 
fendant sold the goods as and 
goods manufactured by 
tiff; it. appeared' in evidence/that 
the persons who bought the goods 
of the defendant knew by whom 

they 
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they were manufactured, but that 
the defendant used the plaintiff’s 
mark, and sold the goods so marked 
in order that his customers might, 
and in fac^hey did, resell them as 
and for goods manufactured by the 
plaintiff: Held, ^at this evidence 
supported the declaration. Si/kes 
V. Si/kes and Another^ M. 5 G.,4v 
* Page 541 

20. A term of 500 years created in 

1713-was, upon a sale of the estate 
in 1785, assigncil to attend the ini 
hcritance. Upon a imbsequent sale 
in 1793, there was a general, de¬ 
claration in the conveyance, that 
all persons having outstanding 
terms should hold them in trust to 
attend the inheritance, but no«par- 
ticular term was specified: Held, 
that in support of the grant of the 
stewardship of the manor made in 
1821, it was properly left to the 
jury to say whether they thought 
the term had been surrendered, 
and that they were justified in find¬ 
ing that it had. Bartlett v. Dovsnes, 
H.5&6(;.4. 616 

21. In assumpsit for goods sold, it 
appeared that the plaintiff, a jewel¬ 
ler, in the course of two months, 
delivered articles of jewelry to the 
wife, amounting in value to 83/. It 
appeared that the defendant was a 
certificated special pleader, and 
lived in a ready-furnished house, of 
which the annual rent was 200/.; 
that he kept no man servant; that 
his wife’s fortune upon her marri¬ 
age was less than 4000/.,;' that she 
had, at the time of her 'marriage, 
jewelry suitable to her condition, 
and that she had never wor^t in her 
husband’s presence an^ articles 
furnis^d her by the plaintiff; it 
appeared; ^SO, that the plaintiff, 
when he went to the defendant’s 
house to ask for payment, always 
enqui^i for th^ w ife and not for 

^;idant: Held, that the 
fuTni|hed were not ne- 
r Jind that, as there was no 


evidence to go to the jury of any 
assent of the husband to the con¬ 
tract made by his wife, the action 
could not be maintained. Monta¬ 
gue V. Benedicty H* 5 & G 4. 

Page 631 

22. In trespass against two magis- 

tratesdbr giving plaintiff's landlord 
possession of a farm as a deserted 
farm, they produced in evidence a 
record ol‘ tlicir p,rocecdings under 
that act, which set forth all such 
circumstances as were necessary to 
giro them jurisdiction, and by 
which it appeared that they had 
pursued the directions of the sta¬ 
tute ; Held, that this was conclu¬ 
sive as an answer to the action. 
Basien v. Carctv and Another^ //. 
5 & 6 I. . 649 

23. lly statute 17 G. 3. c. 3. s. 2., it is 
enacted, “ that overseers of the 
poor shall permit iiihubitants of the 
purisli to inspect rates at al! season¬ 
able times, and shall upon demand 
forthwith give copies of the same to 
any inhabitant of the parisli and 
by s. 3., “ if any overseer shall not 
permit an inhabitant ^.o inspect the 
rate, or shall neglect to give copies 
thereof as aftiresaid, such overseer, 
for every such offence, shall forfeit 
and pay to the parly aggrieved the 
sum of 20/.: Held, first, that in 
order to entitle a party to sue tor 
the penalty under the statute, he 
must shew that he has sustained an 
injury by the act of the overseer: 

Held, secondly, that there must 
be a demand to inspect the rate 
made at a reasonable time and 
place; and, 

Scmble, That the house of the 
Overseer Is the place at which the 
demand ought to be made. Spence- 
Icy V. Robinson, H. 5 & G G, 4. 

658 

24. A. entered into a written agreei- 
ment with B. for the hire of a piece 
of land for the purpose of making 
bricks. C. afterwards made an 
offer in writing to let another piece 

of 
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the terinttcon* 
taiaed tft the agreement between 
faieii {A.1 aed B., and at a subse* 

S ilent tune A* verbally accepted 
lU offer. In an action by C. for 
. a breach of some of the terms of 
this contract: Held, tliat the writ* 
ten offer made by C.was admissible 
in evidence without being stamped. 
Drant, Executor (f Brom v. Leg- 
• gett, H. 5 & 6 G. 4. Page 6(i5 
‘25. In replevin defendant avowed 
for rent -due upon a demise, at a 
certain fixed rent. Plea, that that 
plaintiff did not hold under defend* 
ant at the rent mentioned in the 
avowry, and issue joined upon that 
fact. At the trial, the defendant, 
in order to prove the holding as 
alli^ed, tendered in evidence cer¬ 
tain unstamped papers, the effect 
of which was to shew that the 
plaintiff had paid rent at the rate 
mentioned in the avowry: Held, 
thM these papers were inadmissi¬ 
ble for want of stamps, inasmuch 
as they were in effect tendered to 
prove the payment of the rent; for 
if Aey did npt prove the payment 
of'tl>e rent, they would pot sup¬ 
port the issue, and wyuld on that 
ground be Inadmissible. 

The defendant’s steward proved 
that a lease had been executed by 
the defendant but not by the plain¬ 
tiff, the terms of which had been 
reduced into writing by the assent 
of both parties, and he stated tliat 
to be tlie finid agreement between 
the parties. The plaintiff, in order 
to negative this statement, ten¬ 
dered in evidence another un¬ 
stamped paper, in the hand-writing 
of the defendant's steward, the ef¬ 
fect of which was, to shew that it 
was subsequently proposed by him 
that the plaintiff was to bold at a 
reut different frqm that mentioned 
in the lease: Held, that as this 
paper was not signed by the parties, 
It did not amount to an agreement 
Vot. lU. 


or minute df ik, but to 

a proposal 'dnljri 'kM, tber^ore, 
that it did Uot 

was properly tecei^'fu Ivllimce. 
H&mins v. 

26. Assumpsit for tobiiey' li^*^^ 
received. 'Hea, that the 

jUythe declaration ’ raentioUbd Wete 
ipade by the defdhdant, jointly 
with A’B., and issue thereon.', 
A, B. was called as a witnUs by 
•the defendant to prove a partner¬ 
ship, but he proved the contrary; 
the, defendant then tendered in 
evidence an answer of A. B. td a 

■ bill filed in chancery, ih iirhich 
A. B. swore, that, up to a certain 
timai he was a partner with the 
defendant: Smble, That thil an-^ 
sw'er was not admissible in Evi¬ 
dence, becauBfe the effect pf it was 
to discredit ,^.£1., the defendibt’s 
own witness: but 
Held, That it was competent to 
the defendant, after A. B. had de¬ 
nied the partnership, to prove it‘ 
by other witnesses. Bmer and 
Another^ Assignees, V. Aklrose 
and Baker, H.S&6Q,4i, 746 

27. By the friendly societi^ act, stat. 
S3 G. 3. c. 54. s. 15., it is enacted, 
that if any member of the society 
shall think himself aggrieved by 
any thing done by any SucHsbeiety, 
two justices may, on cOmptUint 
upon oath of such memb^, sum- 
mo.n the presidents or stewards of 
the society, and the justices are to 
hear and 4otermine the matted of 
such oooiplaint, and to lUdre such 
orders- therein as to thctn, shall 
seem just; finid, thdt the juris-,, 

’ diction of\be magistrates was con¬ 
fined strictly to the subjeef matter 
of the complaint, dnn thc^f(]|U|. 
where it appeared that a party 
complained to the justicti 
had been depriv^ of tO 

which be was entitled, iiad’he ^ 
justices awarded not ouiy tEtU the"^ 
S N steward 
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steward should give him such re¬ 
lief, but also that the party should 
be continued a member of the 
society, it was held that the latter 
part of Ifee order was illegal, inas¬ 
much as the emulsion of the party 
wa^ no part ofthe complaint. The 
King V. Soper and Another, H. 
S&6GA, .Pag;ep57 

28. Devise of all my Briton Terry 
estate, and all the land’, &c. of 
wlMcli it consists; and tKcn all my 
Penline Castle estate, which, • as 
well as my Briton Ferry estate, 
lies in the county of Glamorgan. 
The jury found a special verdict, 
stating the will of the father of the 
devisor, and deeds of lease and 
release executed upon tl^e mar¬ 
riage of the devisor and certain 
schedules thereto annexed, pur¬ 
porting to contain, a particular ac¬ 
count of the several parishes and 
tenements comprehended in the 
estateof the devisor’s father. Under 
the head of the Brecon estates w'jis 
a parish called Lywell, which con¬ 
tained the messuage for which the 
ejectment was brought, and under 
the head of Glamorganshire es¬ 
tates was’ a parish called Briton 
Terry. 

Tlie jury further found, that the 
tenements in th^ county oiBrecon, 
together with the manor and tene¬ 
ments In the county of Glamorgan, 
had been known by the name of 
the Briton Ferry estate for divers, 
to wit, fifty years before the death 
of the devisor: Held, that this 
was consistent with the other find- 
” ings, especially the depicriptions 
and names of the tenements in the 
county of Brecon, aftd of the mat 
norai» and tenements in the county 
of Glamorgan, in the indenture 
schedules found in the special 
,;j,|f|iTdict, inasmuch as tlic whole of 
estate might be known by one 
l ' name, and lach of its parts by its 
own particular name; Held also, 


' tl\at it was not sufficiently foand 
that the tenements and manors in 
the said county were so known'by 
name by the devisor, the, expres¬ 
sion, divers, to wit, fifty years be- * 
fore the death of the devisor, being 
too loose and indefinite, as it did 
not ^denote any particular number 
of years, but only divers years, nor 
import that the number of years 
whatever it was, was a period imme¬ 
diately preceding the death of the 
devisor. At the trial the defendant 
jollercd to give in evidence account 
books of former stewards of the 
devisor and her predecessors, own¬ 
ers of the lands devised in which 
the stewards charged themselves 
with the receipt of various suras 
of money on account of the said 
owners, and amongst others the 
following entry; “ B. F. estate, in 
the county of B.,'* and also to 
give in evidence tliat the lands and 
tenements mentioned in the de¬ 
claration, together with the lands 
and tenements in the schedule re¬ 
spectively contained, hud all gone 
by ihc name of ^le B. F. estate, 
and such of the said lands, &c. as 
were in the county of B. extended 
over twelve parishes, and con¬ 
tained above 4000 acres of land: 
Held, that the words “ my B. F. 
estate, with all the manors, ad- 
vowsons, &c. thereto belonging,” 
denoted a property or estate known 
to the testatrix by the name of 
her B. F. estate, and not an estate 
locally situate in a parish or town¬ 
ship of B. F.} and,, consequently, 
that the questions arising upon 
any particular tenement, was pro¬ 
perly a question of parcel or no 
parcel; and, consequently, that the 
matters offered to be given in evi¬ 
dence were inadmissible, and ought 
to have been received. Doe dem. 
Beach v. The Earl o/’ Jersey, H, 

5 & 6 G. 4. Page 870 
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FALSE IMPRISONMENT. " FRAtIDS, STAT0^ OF. 0t 


VEXECOTION. 

‘ 4 . * ' ' . 

Pkactice, 22. 

EX15CUTbRS AND ADMINIS- 
' TRATOES. 

♦ 

See Aunuity, 1, 2> 3. CovEVAifT, 
^ 1, 2, 3. Pleadiuo, 21. 

« 

FACTOR. 

1. A- and Co., merchants at Rio 
Janeirot consigned cottons to B. 
in this country for sale, and sent 
bills of lading, which shewed that 
the cottons were sent on account 
and risk of the consignors. B. 
employed C. and 2)<, brokers at 
Lnier^joo/, to effect the sales, which 
they ^id; some at a credit of ten 
days, and bills at three months; 
others for cash in one month. C. 
and D. made large advances to 
jB., and received the proceeds of 
the cottons when due. Before that 
time B. had become bankrupt. In 
an action hy^A. and Co. against 
C. and D. for money hac^and re¬ 
ceived: Held, that th^ latter were 
not entitled to retain for the ad¬ 
vances made by them to B., for 
that he was a factor for sale only, 
and had no authority to pledge tl^ 
goods, and that the plaintiffs were 
entitled to recover the net pro¬ 
ceeds, deducting such sums only 
as B. could have retained. A. and 
Co., when they consigned the cot¬ 
tons to requested him to make 
remittances in anticipation of sales: 
Held, secondly, that this request 
did not give B. any special autho¬ 
rity to pledge the goods. Queiroz 
and Others v. Truman and Others, 
T.5GA, Page 342 

FALSE IMPRISONMENT. 

See Conviction, 2. i 


FEbPFMEl^.. ‘' ' 
See Deeii, 3. . 


FORFEITURE. ' 
See Landlord aho Tenant, % 

• • 

• • FORGERY. ‘ 


• • 

^ See Bill of Exchange, $f 


FRAUDS, STATUTE OF. 

See Payment, 4. 

1. Where goods of the value of 1441. 
were made to order, and remained 
in tlfc possession of the vendor at 
the req&est of the vendee, with 
the exception of a small part which 
the latter todk* away: Held, that 
there was no«acceptance of the re¬ 
sidue of the goods within the sta¬ 
tute of frauds, sect. 17. Thompson 
V. Maceroni, T. 5 G. 4. Page 1 

2. A. knowing thatB. was a horse- 
dealer, made a verbal bargain 
on a Sunday for^, the purchase 
of a horse. The ^fice, which was 
above 10/., was specified, and B. 
warranted the horse to be sound. 
Itwas not delivered until thefollow- 
ing Tuesday, wlfen the money was 
paid: Held, that there was not ony^ 
complete contract until the deli¬ 
very of the horse, and consequently 
that the contract was not void with- 

I in the stati 29 Car, 2. c. 7. s.2, Biit 
assuming itr to be void, held, se¬ 
condly, in an action for breach of 
the warranty, that the purchaser 
having,n5 ♦knowledge of the fact 
that the vendor was exerci^ng his 
ordinary calling on the Sundays 
had not been guilty of any breach 
of the law, and therefore was en¬ 
titled to recover back the pricc^ nf 
the horse. BloxsoWe v. WMUiiimst 
T.5G.4. ; 

A. being the occupier of a farm, 
3 N 2 quitted 
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$08 FRAUBS, STATUTE OF. 

quUtetl the same on the 25th of 
Yf'^drch 1821, and was.succeeded 
in the {lossession by B. A. had 
sown foij;^ acres with wheat, and 
it appeared that at a meeting be¬ 
tween A. and J5. in February 1821, 
*s^ed Bx if he would t^e the 
forty acres of w'heat at 200^., tell¬ 
ing him, that if he did not, 'he 
should not fiave the farm.. B. caid 
he would take it. <A person 
present then valued the dead stocjk, 
and having so done, asked to whom 
he was to value it; B. ^aid that it 
was to be valued to him, and then 
promised to pay A, for the wheat 
and Uie dead stock on a given day, 

' andi he did pay a sura of money on 
account. B. afterwards hAl pos¬ 
session of the farm, the growing 
wheat, and the dead stock: Held, 
that, in indebitatus assumpsit for 
croTO bargained and sold, and 
goods sold and delivered, the con- 
trget for the dead stock was dis¬ 
tinct from any contract for the 
sale of the growing wheat and the 
possession of tlie farm, and there¬ 
fore that A. was entitled to recover 
to that amount: Held, also, by 
Bayley and Holroyd Js,, Little- 
dak dissentiente, that as B. had 
had the growing wheat, and had 
made a part payment on account, 
A. was entitled in this action to 
recover the remainder of the price 
agreed to be pdtd for it. 

Where a pimntiff had recovered 
je verdict for a sum of money com¬ 
posed of se^veral items, some of 
w^ich he was not in strict law en¬ 
ticed to recover under the de- 
' claration in that actiop;^ Ipit which 
he would be clearly entitled to re-* 
covel by declaring in a different 
form, me Court will not reduce 
the derates. Per Abbott C. J. 

V. Waddeyt T. 5 G. 4. 
:W' m Page 357 

..A hogshead of wine in the vrare- 
.. . heinse of the London Dock Com- 


atiy was sold for lS/> tUnid a dC'* 
yery order given to the Vendee^ 
There was no contract m filing > 
Held, that the acceptanfcfe of the 
delivery order by tlw vendee waa 
not an actual acceptance of the 
wine within the statute of franuSk 
Beniall v. Burn, 5 (?. 4. 

Page 42S;. 

FREIGHT. 

Where the commander of a ship 
Entered into a charter-party (not 
under seal), whereby the charterer 
agreed to pay freight generally, 
without saying to whom: Held, 
that the owner having den^nded 
and received the freight, the com¬ 
mander could not maintain an 
action for it against the charterer, 
although he had given him notice 
not to pay it to any one but hiro- 
, self. Atkinson v. Catestwrth, ,H. 
S&6G.4. 64T 

FRIENDLY SOCIETIES. 

By tlie friendly sticiety act, stat. 
33 G.t.3. c. 54. s, 15., it is enacted, 
tivat if any member of the society 
shall think himself aggrieved by 
any thing done by any such society, 
two justices may, on complaint 
upon oath of such member, sum- 
mcHi the presidents or stewards of 
the society, and the justices arc 
to hear and determine the matter 
of such complaint, and to make 
such orders therein as to them shall 
seem just; Held, that the juris¬ 
diction of the magistrates was con- 
6ned strictly to the Subject matter 
of thd complaint, and therefore 
where it appeared that a party had 
complained to the justices that he 
had been deprived of relief to 
which he was eiititled, and, the 
justices awarded not only that the 
steward should give him such re¬ 
lief, but also that the party should 
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o^DtiD|ied A'lxtember of tbe so* 
\ftidtyv'it-wai Jipld th&t the latter 
.«^art dt the order was illegal* inas* 

^ sauoh as the expulsion of the party 
was no part of the complaint. The 
King V. Soper and Another t H. 
a5 & 6 iSr. 4* Page 857 

Game. 

See Inforjmation, 1. 

guabTanty. 

It was agreed between the vendors 
and vendee of goods, that the loiter 
should pay 10«. per ton beyond the 
market price, which sum was to be 
applied in liquidation of an old 
debt due to one of the vendors. 
The payment of the goods was 
guaranteed by a thind person, but 
the bargain between the parties 
was not communicated to the 
surety: Held, that that was a 
fraud on the surety, and rendered 
the guaranty void. Fidcock and 
Others v. Bishop ^ H. 5 &6G. 4. 

605 

GUARDIAN OF THE POOR. 

See SSTTLEMEKT BY APPRENTICE¬ 
SHIP, 3. • 

HEIR. 

A. B> seised of lauds in fee simple at 
the time of her death, in the pos¬ 
session of a tenant from year to 
year, died leaving C. D. her heir 
at law. No rent was ever paid to 
him, it being supposed that the' 
lands passed to a devisee under 
the wifi of A, Bj. After the death 
of C.D., his son and heir at law, 
brought ejectment and d*ecovcrcdt 
the lands. In debt against the son 
as heir of C.D. on a bond given 
by the latter, to which the son 

£ leaded no assets by descent from 
is father; it was held that. the 
j&ther was seised, in Jacty of the 
l^uaids in question, that they de¬ 


scended frbtn bint to ^ son, and 
were ^erelbrq^^sbti ik the hands 
of the latter, liab^ Jtp' the bond 
debt. Bnshbp and JSxe- 

cutors, v. Dixon, T. JK?. 4., 

\ HIGHWAY, SURVEYOR OR 

« • See Ceatioeari, % 

* 

HUNDRED, ACTION AGAINST. 

It The inhabitants of a ^duin not 
within any hundred are not en*> 
titled in be reimbursed the ex> 
pehces which they incur in de^ 

• fending actions brought against 
them on the 57 G. 3. c. 19. s. 38., 
to Recover the damages done by 
tumultuous assemblies. I'he King 
V. The Justices of King's Lmn, 
T.5G.4,. ■ 147 

2. By the black act, 9 G- 1. c. 22., 
any person* who shall unlawfully 
and maliciously kill, maim, or 
wound any cattle, or cut down or 
otherwise destroy any trees planted 
in any avenue, or growing in any 
garden or orchard, or plantation 
for ornament, shelter or profit, 
shall be adjudged guTlty of felony, 
and the inhabitants of the hundred 
are to make satisfaction to the 
persons damnified by the cutting 
down or destroying any trees whicn 
shall be committed by any of* 
fenders againsbtthe act: Held, that 
in order to make the Bialicious 
destruction of trees a felony within 
this statlitc, the act done must 
proceed fPum a malicious motive 
towards the owner of the treoa; 
and, thprePore, where an action 
was Ifrou^ht against the hundred 
by a party damnified 14 cohae* 
quence of his plantation having 
been destroyed by fire, and it iq»* 
peared that the fire htid qom* 
menced at the distance a-'niUe 
from his plantatioff, and hi, adjoin¬ 
ing grounds belongihig^ to It 

3 N 3 Tcrent 



9X0 INDICTMENT. 

ferjent proprietor i( held, that 
there was not any evid^ce that 
. the act was ^<^^6 from motives of 
. .malice towards the plaintliF; and, 
thererore,<^iat no o^encc had been 
committed against the statute, and 
that«the action’consequently was 
uot^ maintainable against the hun¬ 
dred. Curtis V. 2'he Hundred of 
, Gndtey, T. 5.G. 4.. Page 

, t fc 

'INCLOSURE ACT. 

1. The tenth section of the general 
inclosure act, 41 G. 3. c, 109., does 
notgive to commissioners any pbwer 
to make private roads, but only to> 
set them out, and say in what pro¬ 
portions they shall be made hw the 
owners of allotments; and, tneie- 
fore, where a private inclosure act 
gave the commissioners power to 
raise money to pay the expence of 
carrying into executi6n that or the 
general inclosUre act: Held, that 
they could not make and levy a 
rate to pay for making private 

, roads. The Marl of Falmouth v. 
Richardsonf H.5 & 6 GA. 837 

2. Where a private enclosure act (re¬ 
citing that ^t was expedient that 
the tithes in the parish should be 
extinguished, and an adequate 
compensation should be made to 
the vicar), enacted that the com¬ 
missioners should* in a certain 
mode, ascertain u^hat yearly sum 
^the tithes wereworth, and that there 
should be issuing and payable to 
the vicar out of the lahds, such 
yearly sum, free and’clear of all 
rates, taxes, and deductions what¬ 
soever Held that the vicar was 

• not rateable to the poor* in respect 
of the ^^rly sum so ascertained 
a&d^^paid to him. Chatfeld v. 
Itustofii H*5&6 G. 4. 863 

iNDICTMENTi 

Ifldioiment charged that the defend- 


^ l^fFOKMATION. 

apt,^ on, &c. in the. $eeoud year of 
the reign of the preseni king, hept 
a gaming house. Plea, thid hi;|, 
&c., in the fourth year of the reign 
of the present King,; defendant 
was arraigned upon an indictment 
which charged tliat defendant, on 
the 18th of January^ in the fifty- 
sevcn?li year of the reign of the 
late king, and on divers other days 
and times between that day and 
ilie day of taking the 
kept a gaming house, 
nyisance of the subjects of our 
lord the king, aud' agaiu^t/^« 
peace of our s^id lord thf ldl^ikc. 
The plea then averred the m^tity 
of the odences described in the 
two indictments, and the acquittuL 
of the defendant. Upon demurreir 
to this plea, concluding with u 
prayer of judgment of respondcas 
ouster, it was held that the plea 
w'us bad, because the indictment 
Upon which the acquittal was al¬ 
leged to have taken place, on the 
face of it, charged an offence com¬ 
mitted in the reign of the late 
king; and it was no^ competent to 
the defendant to shew by averment, 
that it ^as for the same oftence as 
that charge*d in the indictment be¬ 
fore the court, because tliat would 
be in effect to contradict the re¬ 
cord ; 

Held, secondly, that the crown 
was entitled to final judgment, not¬ 
withstanding ^he form in which the 
demurrer concluded. 

Seinble, that such an indictment 
must conclude contra pacem do- 
mini regis. The King v. Taylor^ 
M, 5 G. 4. Page 502 

INFERIOR COURT. 
Ejectment, 3. Pleading, 29. 
45. 

INFORMATION, ‘ ‘ 

1. An information {or penalties under 
the game law is not an inforinaRon 

within 



INStrltANCE^ 

' witjiin t^e ^'hieoning of the stot. 
46^ c. whereby, if the de- 
oe'glect to appear and 
plead,^he prosecirtor is at liberty 
to enter an appearance and a plea 
of not goUty for the defendant; 

’ and, ^etelbre, where the prose- 
entor had entered an npn^earance 
' and a plda of not guilty for the 
defendant, ahd a verdict had been 
found against the defendant, the 
Court set aside such verdict for 
irregularit}'. Davis v. Bint and 
OtherSi*M. 5 0,4-. Page»586 

2.- It is not necessary that any in¬ 
formation or cotpplaint should be 
made on onth, in order to justify 
the interference of magistrates 
under the H G. 2. c. 19. j. 16. 
Basten v. Carev), 5 & 6 G. 4. 
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INQUIRY, WRIT OF. 

In case for words, defendant suffered, 
judgment by default. At the*cx- 
ecution of the writ of enquiry, the 
plaintiff offered no evidence, and 
the' jury assessed- the damages at 
40^.: Hchly that it was not in¬ 
cumbent on the plainti^’ to give 
any evidence, and fhat the jury 
were not, under sucli circum¬ 
stances, bound to give nominal 
damages only. Tripp v. Thomas, 
M.5G.4. 427 

INSURANCE. 

, Goods were insured at and from 
Demerara to London in ship or 
ships warranted to sail from De- 
.merara on or before the 1st of 
August 1823. Small ships take 
in and discharge the whole of thek 
cargoes in the river of Demerara ; 
but there is a shoal off the coast, 
about ten miles out at sea, and 
large ships usually discharge and 
take in part of their cargoes on 
the oiifade of the shoal. Goods 
covered by the policy were laden 


JOINT COMPANY. ML 

on board a smali' com¬ 
pleted her cargo and 

on the I St of Aug^sti''the captain 
having obtained his-cl^rad^, jset 
sail, proceeded downdbenvdr^tHid 
about two mil^ out tb 
then anchored, the tide beii^^ldw. 
On the 3d of August bi^' epdi^d 
^ tjie shoal,^ and on the Sth the veisel 
was lost by perils o$ the sea: Held, 
^that'the vessel sailed from i?me- 
rara on the 1st of Augus^tyrithm 
• the meaning of the policy, and 
that the warranty was thereby sa¬ 
tisfied.* Lang and Others v. An^ 
derdoUi Af. 5 G. 4. Fegc 495 
•2. A policy was effected on horses 
warranted free from mortality and 
je^ison. In the course of the 
"Voyage, in consequence of the 
agitation of the ship in a storm, 
the horses ,tv‘oke down the par¬ 
titions by which they were separ¬ 
ated, and 6y their kicking, bruised 
and wounded each other so much 
that they ail died: Held, upon 
special verdict, that this was a loss 
by a peril of . the sea, and that the 
plaintiff was entitled to recover. 
It was found in the special verdict 
that a certain usage with respect 
to such policies prevailed amongst 
the underwriters subscribing po¬ 
licies at Lloyd’s coffee-house in 
London, and merchants and others 
effecting policies there, and that 
the policy in question was effected 
at Lloyd's cofiee-house, but it vras 
not found that the plaintiff was in 
the hafiit of effecting policies at 
that place: Held, that this usage 
was ndt sufficient to bind the plain¬ 
tiff. Qabay and Another v. JLdoffd, ’ 
H.3&6a,4!. 

JOINDER OF ACTIQ|ifj> 

I, 

See Practice, 25. ' 

JOINT STOC& COM.PAK'S^* 

1. In as^mpsit forwoi^ lied IcNbod!^ 

3 N 4 . and 
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n?fln(^ ex^eftde4 i» Uje j»ur- 
of ^oarqs ia a cost^ro c^ed 
» j^quitable l<oftp Bank Cotn- 
ili appwad-that the com- 
Janjr,profig^(l to, have a capital 
of in shares of 50/. 

*bat ^a deposit of U, per 
share was required on the delivery 
of certiheates for .shares to Ujc 
hpMers i. tha^ the shares were''lib 
he trap^rrable without any re- 
stric^da, and that tho holders weVe 
to be subject to such regulationr 
wight be contained, in any act 
of porliaiuent passed fort the go> 
^nunont of the society, anil in 
the mean time to such regulations 
as might be made by a committee 
of management. No evidence was 
given as .40 the particular oh^eets 
or tendency of the company: 
Held, that upon this evidence the 
company was to Ve considered 
illegal} and witliin the operation of 
the 6 G. ly,.c. as having traus* 
l^pcable shares, and affecting to 
apt as a body corporate without 
a^orky by chattervor act of par- 
liaownt; and that plaintiff conse¬ 
quently could not maiutain his ac¬ 
tion., which arose out of an illegal 
transaction. Josephs v. Pebrery H. 
5. & 5 G. 4. Page 639 

2« Where a scheme for establishing 
tontine, was put forth, stating 
that the money ,subscribed was to 
he lidA. out? at interest, and after 
some, subscriptions had been paid 
to the directors, in whom tlie nia- 
nggement of the concern'was vest- 
but; before any part of the 
money was laid out at interest, the 
resolved to abandon the 
project; Held, that each odbacriber 
might iin an action for money had 
aod received, recover the whole of 
the .money advanced by him, with¬ 
out the deduction of any part to¬ 
wards the payment the expences 


scheme, it appeared that 


(he money subscribed waatOJ^b* 
laid* out at interest, add to, «t^e 
• to the beneht of Uie survivm^'? 
subscribers were to be fovernod 
by regulations made by the. direc¬ 
tors, and at the end of a year 
shares were to. be issued and he 
transfetrable: Held., that this wuw 
not dn undertaking yrithia the 
operatimx of the bubbki act. No<^~ 
cUs V. Crosby and Others^ H» 
5 & 6 G. 4. * Page 814 


JUSTICE. 

1. It is not necessary th^f any in¬ 
formation or complaint should be 
made on oath, in order to justify 
the interference of magistrates un¬ 
der 11 G. 2. c. 19. s. 16. 

In trespass against two magis¬ 
trates for giving plaintiff's landlord 
possession of a farm as a deserted 
farm, they produced in evidence a 
record of their proceedings under 
that act, which set forth all such 
circumstances as were necessary 
to give them jurisdiction, and by 
which it appeared that they had 
pursued the directic^s of tne sta¬ 
tute : Held, that this was conclu¬ 
sive as an ‘answer to the action* 
liasien v. Carew and AnotJur, H» 
5&6G.4. 649 

2. By charter, the aldermen^ bail^, 
and burgesses had power to elect 
two of tne burgesses to be aider- 
men of the borough for one whole 
year, and they were to haye.powen 
and authority to execute by them¬ 
selves or in their absence by their 
deputies, the office of aldei^n of 
the borough. The charter them 

^ contained clauses by whiph' it was 
provided that in the event o£ tiie 
death or removal of any. alderman, 
a new one might be elected, whn, 
daring the remainder of the y«ar, 
slioaid execute tlie ofiice by hdm* 
self, or his deputy. It we# 
provided, that i&. thf 

,'««y 
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9i4iB&x^n £ot the tiffe 
beiiig^ fcbe'bftilil&^nd capit»riittr> 
gpB 6 e$Ji»i^t eieat one or more of 
4he I»cn^e«8e8 to su.|p{^y tbe va-; 
^anoy.- liieso (iHi|)stituted alder- 
nten luid OO pojiver to ap|>oint de- 
imtieik -Tibere tlien followed a 
^deuee; which directed that die 
eldert&eo for the time being,'during 
the time they should remain in 
tbeMT offices, should be justices of 
the peace within the borough: 
Held, that this charter did not 
enable the aldermen elected {or 
the ^ear to delegate their office of 
justice of the peace, and therefore 
that a deputy aldemtan was not a 
justice of the peace for the bo* 
rough. 

Quaere* whetlier since the sta¬ 
tute 27 H. 8. c. 24. the crown 
can del^ate to a subject the power 
of appointing a justice of' the 
peace. Jones v. WilUamsj H. 
5&SG.4t, Page 762 

LANDLORD AND TENANT. 

1. A. let ^artments in his dwelling 
house to B.f tt a rent payable half 
yearly* B, took possesion at 
Michaelmas 1822, anS at Lady- 
day 1823 paid half a year’s rent. 

June of that year B, left the 
apartments without giving any no¬ 
tice to quit, but at Michaelmas 
1823 he paid half a year’s rent. 
At Lady-day 1824, A, demanded 
anotitec naif year’s rent, which B. 
refused to pay: Held, that from 
tibese facts the law would not im¬ 
ply a taking from year to year. 
Wilson V. Abbott, T. 5 4. 88 

. By lease the lessor demised to the 
lessee a. colliery, and^ all t^ en^* 
gines, machinery, and other imide- 
ment^ effects, and thin^ then 
Ijiiiig on oTi about the colliery, or 
usea or. employed therewith, and 
meatioued ui a certain inventory 
an# Tiduation titen made* baben- 


dam for :t;e^ty-<xp| > yeari, at a 
ceruan rent tber|^ mentioned. 
The lease contained a pjeprUo 
re-entry in case^e wnt 
in arrear for the epeq/t 
days, and also a |weviso it^ 
the expiration oiPother sooner 4fih 
termination of the dmUe, the ijae* 
see should leave and yield up to 
fh^ lessor all engines, machi^ipe, 
cffectij, and things belonging to 
and usbd in the said cidheryp and 
ehat an inventory and valuation 
should three months previoua 
thereto be made and taken by two 
indifferent pecsons to be appemted 
»by the parties respectively, or by 
an umpire, and such inventory 
should be compared with the then 
pre^nt Jnventory and valuation, 
and that the difference in the value 
of the enginq, ,Ac. sliould be paid 
by the landlord or tenant to tba 
other according as it was greats 
OF less than the value at the tune 
of the letting. The tenant entered 
and occupied the colliery, pa*' 
chinery, Ac, and failing in meps^ 
raent of the rent, the lease became 
forfeited, and the landlord reco¬ 
vered a judgment in Ejectment' in 
Trinity term ISIS, but did opt ex¬ 
ecute his writ of possession until 
the 9th of November 1819# On 
the following d&y the tenant com¬ 
mitted an act of bankruptcy. Then 
lease having become* forfeited by 
the act of the tenant, no inventory 
or valuation of the machines and 
other effects and things belonging 
to the collieries* was made three 
montlis before the deCermioatibn 
of the dcanise: Held, bowevei;, ae 
the teeahn by hig own apt had dl0^ 
termined-the lease, and had there¬ 
by rendered it in^ractictibla* 
the landlord to have a yaIuatio% 
made three months be%ie thh 
terminatipi^^cbf ^e demise,. tbM tlHr 
latter was emitlbtl whlmt# 
sach^almitiim havtag be^ mai!^ 

to 
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LANDLORD AND TENANT. 


1 . 

presume the possession of the 
■^fixtwes, machinery, and other ef- 
i i|ects used in the colliery, tipon the 
determination of the demise by 
such and that he was 

entitled to resujne such possession 
* even new machinery erected by 
the tenant during the term: 

Held, secondly, that the te^nant 
mveer had under this demise, the 
. ]»ossession, order, or disp^itioi^ of 
^evfixtures, or moveable^ artieV's 
within the meaning of 2{ JacA. 
c. 19* but a mere qualified right to 
use them during the termj and 
if they had been in lus possession, 
Ac. within the meaning of the staf- 
tute, that would have ceased when 
the landlord resumed poss(?ssion 
on the 9th of November., ' ** 

During the intermediate time 
between the recovery of the judg¬ 
ment in TrinUy term 1818, and 
' the execution of the’writ, hab. fac. 
poss. on the 9th of November 1819, 
"the bankrupt continued to work the 
C(^iery,.and to have the use of the 
ms^hinery and implements: Held, 
that during this period the bank- i 
rapt had not the order or disposi¬ 
tion of the" machinery and imple¬ 
ments, within the meaning of the 
statute of James, Storer and 
Others, Assi^ee§, v. Hunter, T. 
5 ,• Page 368 

3* Tenant from year to year entered 
. into an agreement, during a cur¬ 
rent year, for a lease to be granted 
to hTm and A. B .; and from that 
time A. B. entered and occupied 
jointly with him: Held', that by this 
agreement and the joint occupation 
underit, the former tenaqcy was de¬ 
termined ; although thb lehse con- 
traiGtisdfOr, was never granted. Ha- 
mertob SteadrM'n M. B G. 4. 478 
4. 'V^iare the tenant, under a lease 

repair, 

vndeifin|e premises to one who 
a 'simfilai! covenadt, 
'Original lessor brot%iit 


an.action outhis'iismii^ant in the 
first lease, and rek>vered: Held, 
that the damages'^' and costs reco¬ 
vered in that action, and also the 
costs of defen(|b^ it, might be re¬ 
covered as specud damages in an 
action agaii^ the undertenant for 
breach of Iiis covenant to repidr. 
Neale v. WylUe, Af. S G. 4. 

Page 333 

5. A. entered into a written agree¬ 

ment with B. fof the hire of a piece 
of land for the purpose of making 
l^ricks; C. afterwards made an 
offer, in writing, to let another 
piece of land to A. upon die terms 
contained in the agreement between 
him (A.) and B,, and at a subse¬ 
quent time A., verbally, accepted 
the offer. ^ In an atioo by C. for a 
breach of some of the terms of this 
contract: Held that the written 
offer made by C. was admissible in 
evidence, without being stamped. 
*Drant v. Broxvn, Executor of Leg- 
gott, H.5&6G.4. ' 665 

6. By 4 G. 2. c. 28. s. 2. it is enacted 
that in all cases between landlord 
and tenant, as ofte^ as it shall hap¬ 
pen that one half year's rent shall 
be in 'arrear, and the landlord or 
lessor to whom the satne is due, 
hath right by law to re-enter |br 
the non-payment thereof, sugh 
landlord or lessor shall and may, 
without any formal demand or re¬ 
entry, serve a declaration in eject¬ 
ment for the recovery of the 
demised premises, which service 
shall stand in the place and stead 
of a demand and re-entry: Held, 
that by this statute the service «of 
the declaration in ejectment is sub- 

t stituted* for the demand of rent, 
whidi, at common law, must have 
been made upon the day when the 
fcB-fekure accrued in case lof non¬ 
payment, and therefore that it was 

I no ground of nonsuit in ejectmemt 

I that the decIaratiomWas tetved on 
a day subsequent-to #e; da|r 'on 

which 
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nrhMi thevdfswiae:wi» laid,,that 
belag aftaf the vent became dee; 
becauae ihe the lessor must ‘ 
be taken £o have .accrued otr tfae 
day tbe fbiCeiture would have 
accrued at common law by. non- 
^ .|$aymeiit of the rent. Doe d. 
r’d^Hrenee end Others v, Shemcross, 
ff. S&66.4. Page 752 

7. -Where the tenant of certain pre¬ 
mises underlet a part by deed, and 
the original landlord distrained for 
rent upon the undertenant: Held 
Chat assumpsit would not lie by j^hc 
latter against his lessor upon an 
implied promise to indemnify him 
against the rent payable to the 
superior landlord. Schleruker v. 
Moxsff, jF/. 5 & 6 G. 4. 789 

LAND Gained from the sea 

BY ALLUVION. 

See Evioenck, 3. 

• 

LEASE. 

See Landlohd and Tenant^ S. 
ftIBEL. 

1. Declaration for a libe] purporting 
to contain an account of a pro¬ 
ceeding which had taken place be¬ 
fore a magistrate, respecting a 
matter in which he was merely 
asked for advice, and not called 
upon to act in his magisterial capa¬ 
city. The libel itself alleged that 
B. and C. D. stated the matter 
charged to the magistrate, a great 
part of which was not actionable 
• when spoken, but became so when 
written. Plea, that A. B. and 
C, D. did go before the magistratei 
did make the statement set forth 
in the libel, and that it contained 
a correct account of the proceed¬ 
ings before the magistrate, and that 
the fhets charged in it were true. 

. The jury, found that the matters 
eoQ^ined in the libel were not 


true, bui that it a cor¬ 

rect' acermnt oP tfeo-Tproceedings 
which haai taken- plsaib^rbelp^^^^ 

. .magistrate as 

r the matter brought tlli^%fea- 

gistrate, was n^ broughl^lt^^re 
him in lu's judicial charactei^liMv^in 
discharge of his magisterial Ibpic- 
ij^ns, die defendant could not jua- 
tHy the publicatton'ion the ground 
of its'being a correct repent td:* the 
proceedings which bad takemplttce 
‘before the magistrate. 

Held, secondly, that it was no 
justification that the defbndants, 
when they published die libel, 
» mentioned the names of the parties 
who slated the matter of the libel 
to ^le magistrate, because as to 
{fSit of .the slanderous matter no 
action would lie against the party 
who stated it, to the magistrate; 
it had become actionable merely 
from its having been published by 
the defendants in print, a^d there¬ 
fore, by stating the names of the 
persons from whom they heard .^t, 
they gave die plaintiff no right of 
action against them. i 

Held, thirdly, that in order to 
justify the repeating 5f sladder, it 
was necessary that the party re¬ 
peating it should, at the time of 
repeating it, of^er himself as a wit¬ 
ness to prove the uttering ; of the 
slander, and therefore diet, as the 
defendants did not state that they 
themselves heard the slander ut¬ 
tered by A. B. and C. but 
merely stated that A. B> and Ci)* 
had said so and so, the {dea 
bad. McGregor v. 7%<0Dattes, ST. 
5 G. 4. ^ P8g6 24 

2. In ad aiftion for a libd the de¬ 
fendant cannot, mther mbhroltlie 
action, or in mitigation of 
give in evidence other lib^fmb* 
lished of bim^ by the plaintiff,’ 'ciot 
distiQctly relating to the 
ject; Deckrationltaf^thatFfdfdii'* 
tiff was an adorney, afid^bad 

’ employed 
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e«i{)loyed M vestry cl^k in the 
.;|niish of and that whilst he 
vfw such vestry clerk} certain pro¬ 
secutions were carried on ag^nst 
B. for ceetain misdemeanors} and 
in furtherance such proceedings, 
and do bring thg same to a smcess- 
Jid isstUt certain sums of money 
bdbnging to the parishioners were 
appropriated'and applied to the dis¬ 
charge of the expenees ihcuired 
on account of the said proceedings, 
^et defendant intending, &c., to 
injure the {daintiff in bis profession 
of an i^torney, and to cause him to 
be esteemed a fraudulent practiser 
in his said proiession, and in his 
office as vestry clerk, and to cause 
it to be suspected that the p^intiif 
had 'fraudulently appUqd mdfiey 
belonging to the parisliioners, on, 
dc^ at, &c<} falsely ^nd maliciously 
published of and concerning the 
phtiatiffi, and of and concerning his 
conduct in his office as vestry cTerk, 
mid of and concerning the matters 
c^resmdit the libel, &c. It ap¬ 
peared on the production of the li¬ 
bel at the trial, thatlhe imputation 
was, that the plaintiff had applied 
the porish ihoney in payment of the 
expenees of the prosecution after 
it had cerminated: Held, this was 
no variabce, because it did not alter 
the character of tHe libel, the fraud 
imputed to the plaintiff being the 
samei whether the money was mis¬ 
applied before or after tlm proceed- 
bad terminated; and that the 
auction: that the hbel was pub¬ 
lished of and concernitfg the matters 
aforesaid, did not make it necessary 
to prove precisely tliat the libel did 
lielate: to- eveey part of' th# matter 
previously stated, Moy, Gent.^ 
oMOf Y. Cr<mnt.T» 5 G. 4* 

Page 113 

S'. Pg ai i^on libel stated that 

‘ was an attorney, and 

i.me defSidant intending to 
ire him m’hts good mamS} and 


'in.his said prof^i^i of mi at* 
torney, published a libel of mid 
* concerning the, olainttff, suid of 
and concerning aim Mn bis aald 
profession. At. (he trial thi^ plmn- 
tiff failed in proving riiat at the 
time of the publicarion of the ^>el 
he v^as an attorney: Heidi (bat 
this was not a fatal variance be¬ 
tween the allegation and the proof, 
the words of tlie libel being ac¬ 
tionable,, although not used with 
reference to the professional cha- 
ijficter of the plaintiff. Lends v. 
tValter, T. 5 GA. Page 138 
4, Declaration for a libel stated, that 
the plaintiff was taken before a 
justice to answer a charge of hav¬ 
ing assaulted A.B.t and that the 
said charge was proceeded upon, 
and, in part, heard, and witnesses 
were examined concerning the 
same, of which A. B- was one, and 
the further examimUion was ad¬ 
journed to a future day; that at 
the time of publishing the libel no 
bill of indictment had been pre¬ 
ferred against the plaintiff in re¬ 
spect of the charge, nor any trial 
had, and the subject matter of the 
charge was undetermined, yet that 
defendants, intending to liinder and 
obstruct the course of justice, and 
to prevent the plaintiff from having 
a fair trial, maliciously published 
in a newspaper, on the 10th Jtdyt 
the following libel: One A. D., 
of, &c., underwent a long examin¬ 
ation on a charge of having inde¬ 
cently assaulted a female child only 
thirteen years pld. The evidence 
of the child hemelf, and her com¬ 
panion, A. Do’s own cousin, dit- 
I played such a complication of dis¬ 
gusting indecencies, that we cannot 
detail it. It is right,, however,, that 
we should say that the accused de- 
nied the principal facts idleged, and 
that the children mad-e soine,id%ht 
variation in dieir evidence.’* The 
same count charged the didSif d- 

ants 
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wldi^atrUibiag another, libel 
on ;the' I'fitli stating that 

^ Who’WM Charged a treek* 

' ago attempting to violate the 
persofliT of a girl of Uiirteen, was 
again'* mtamiimd, but no further 
Ividenae rras heard, and be was 
ordered to enter into a i{;ecogni> 
^^'kance ^r SOOl., and all the wit¬ 
nesses were bound over to prose¬ 
cute.” There were' other counts 
setting out the* libels, bat making 
no reference to any p^roceeding 
before a magistrate. Plea, drst, 
not guilty; secondly, that on, drc., 
at, &c., before «/. /l., justice, the 
phdntiff did undergo a long exa¬ 
mination, &c. (repeating the libel); 
and that afterwards, to wit, on the 
15th day of pt the public 
office, Btm-stteet^ the plaintiff was 
again exmnined, d;c. (repeating the. 
second libel). The plea then stated 
that the supjiosed libels contained 
no otlier than a true, fair. Just, 
and correct report and account of 
the proceedings which took place 
on the 8th and iSth days of July 
respective]j{^ at the said public 
office. Bow-street, and ^ere pub¬ 
lished by the defendants, with no 
scaadaloue, defamatory, unworthy, 
or unlawful motive whatever, and 
that the proceedings therein re¬ 
ported took place publicly and 
Openly at the police office, and the 
reports or accounts thereof com¬ 
posing’ the said supposed libels, 
were printed and published in the 
said newspapers as public news of 
such public proceedings, and with 
no other intent, or for no other ob- 
'|ect or purpose whatsoever: Held, 
upon demurrer, that this plea was 
bad, inasmuch as it was no justifi¬ 
cation of the publication of slan¬ 
derous matter, that it contained a 
correct report of the proceedings 
which' tooK place in Che course of 
tf prelii^inafy inguiiy befor# k ma¬ 
gistrate. 


The third plea wkC that the se¬ 
veral matters and t^inga la the sup¬ 
posed‘liheils oontakilid : 

' Hrid, that 'this plea %a8'ha^ be¬ 
cause it was anCevtaui why^sr it 
meant that the ||ipdrt in die nears- 
paper was a true report of diiepro- 
ceedings, or that the fticts 
^tjpned in it were true j and ^ ihe 
latter were the then the 

plea ivas much too general. ' 

The fburth plea to the wivle de- 
* daratioD, stated that the supposed 
libel was nothing micnre than a fair, 
trije, dml correct report of pro¬ 
ceedings which took place publibly 
• and openly before the justice at 
the public office: Held, that this 
plj^a was badi because it was no 
Answer, to those counts which did 
not allege that any proceedings had 
taken placeahcfore a justice. 

The iiA;hj>lea, whitm was pleaded 
to the counts containing tne libel 
of the 10th of Juljyf was, -that the 
plaintiff on the- 8th Jtd^ was 
before the justice, and underwent 
a long exatninatiun, as in the second 
plea, and Upon that occasion the 
mother of A. C. deposed as fisllows. 
The plea then set out the depo¬ 
sitions verbatim, and by them it 
appeared that the libel cbmplamed 
of did not coptain a full, mtr, and 
accurate report of what pasi^ at 
the police office, and on ‘ that 
ground, it was held that Um plea 
was clearly bad. 

The sjixth plea, which was plead¬ 
ed to tlie libel of the I5th ot Jtd^, 
alleged that the plaintiff was exa¬ 
mined at the police office, and 
order^ to ent^ into • iec<^i- ‘ 
sandes, %s in the libel mentienod i 
Held, that this plea waakgood^ tn- 
asmuch as the publication 
15th of JWy contained no tSutte* 
ment of the evidence, nor 
mene upon the case, but- ntyely 
stated the result Sfwbal jlHiice 
had thought fit todot^ 'i;' 

The 
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1L%e plea was, in sub- 

"ttiprtiiiBj the assne as the fifth, and 
held bad for the sanUe reasons. 
The eighth being similar to the 
sixth*^ v’asaheld good. Duncan v, 
TTaoaiieSf M. 5/7. 4. Page 556 

LIEN. 

1. Plidntiff having contracted to pmr- 
chase an estate of B.f had the 

. deeds of conveyance prepared^ at 
his ewn expence, and sent them to 
B. for execution. B. executed 
and gave them to a servant to be 
' sent back. The servant*drliyercd 
tliein to defendant, an attorney, 
who had a demand upon B. foi* 
business done in his profession. 
No directions were given t^ de¬ 
fendant to retain tl>e deeds ulhil 
the purchase money should be 
paid. Some necessary parties re¬ 
fused to execute the deeds, and 
plaintiff having abandoned the con¬ 
tract, demanded the deeds from 
the defendant, who refused to de¬ 
liver them up, claiming to have a 
lien for his demand against B. In 
t^ver fur deeds and stamped pieces 
of parchment: Held, that the plain¬ 
tiff was entitled to recover the 
deeds at all events in a cancelled, 
if not in an uncancclled state. 
Littledale J. dubit^juitc. Esdaile v. 
Oxenknnit T. 5 G. 4. 225 

2. A., B.f and C, carried on the 
. business of bankers in copartner¬ 
ship. A, advanced large sums of 
money to the concern, %vhich he 
raised by selling out stock, and he 
took separate bonds for 18,000/. 
from B, and C. conditioned for the 
replacing of 9000/. 3 per (jent. con¬ 
sols by each, being their’resfiective 
prdpeitlans of the stock sold by A. 
Tlie stock not being replaced, A. 
brought - actions, and recovered 
JUiilbments on the bonds. A. after- 

reared frenn the concern, 
at that tftne 20,000/. 3 per 
W cent, consok was due to him; by 


the deed of dksolutiQn B. and CT- 
covenanted to replace it by !f^r 
' instalments; and that if they tailed 
to do so, A. might resort to' Uie 
judgments recovered on the bonds; 
and further, that he should have a 
lien on certain specified securities 
for that debt, and also as an in¬ 
demnity against partnership debts 
which they had covenanted to pay. 
One instalment was replaced when 
due, but B. and having failed 
to replace the second, a new agree¬ 
ment (not under seal) was entered 
into, whereby if, was agreed that 
the transaction should be consider¬ 
ed as a loan of money from the 
first, and that the sum produced by 
the sale of the 15,000/. 3 per cents, 
which remained due, which was 
10,083/., should be the debt, and 
. be repaid at a future day with 
5 per cent, interest. The value of 
15,000/. 3 per cent, consols at the 
date of this last agreement, was 
8437/. Before any part of tlio- 
10,083/. was paid, B. and C. be¬ 
came bankrupts; and at the issu¬ 
ing of the commission two out of 
the thrpe remaining days fixed by 
the deed of dissolution for the re¬ 
transfer of stock had passed: Held, 
that the second agreement was 
void for usury, but that the deed 
of dissolution remained binding, 
and that A. might prove under the 
commission against B. and C. for 
the 15,000/. 3 per cent.** consols, 
the value of the two instalments 
before the bankruptcy, to be ascer¬ 
tained by the price of consols on 
the day when those sums respect¬ 
ively became due; the value of the 
• third to 4)e taken at the price of 
consols on the day when the com¬ 
mission issued, with a rebate for 
the interval between that dajf tttid 
the day fixed for the re-transfer eff 
that instalment; and further, that 
A. still had the lien given by the 
deed. 

A, having 
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LIMITATIONS, STATt/TE OF. 

A, having paid certain old j)ait' 
nership debts alter he left the con¬ 
cern : Held, secondly, that he < 
might prove for those also. 

Whilst A. remained in the bank 
he . received interest upon his ad¬ 
vances, witliout any deduction for 
property tax: Held, third^, that 
no deduction was to be made in 
respect of that from the sum to be 
proved by him, inasnituch as it did 
not appear that*the bankrupts had 
accounted to government for the 
property tax on the monies^ so 
paid. Pun-kcr v. RamsboUom and 
Olhei% T. 5 G, I?. Page 257 

3, Where an application is made to 
set off costs and damages in one 
action against those recovered in 
a cross action, an attorney has a 
lien on the judgnierft obtained by 
his client against the opposite 
party, to the extent of his cofts’ 
of that cause only. Stephens v. 

, Weston and Grijfilhsy M . 5 G*. 4<. 

535 

LIMITATIONS, STATUTE OF. 

1. Assumpsit Tor goods sold and de¬ 

livered, and on the niondy counts. 
Pleas, general issue*and the sta¬ 
tute of limitations. Defendant paid 
money into court generally: Held, 
that such payment did not take 
the case out of the statute. Loiif[ 
V. Greville, T. 5 G. 4'. .10 

2. A. being seised in fee of an un¬ 
divided moiety of an estate, de¬ 
vised the same {by will made some 
yearti before her death) to her 
nephew and two nieces as tenants 
in common ; one of the nieces 
died m the life-time of A; and lefit 
an infant daughter. A,, by another 
will, intended to have devised the 

. moiety to the nephew and sur-1 

, viving niece, and the infant daugh¬ 
ter of Uie deceased niece, but this 
will .was never executed. After 
i4.’s death# the nephew and sur- 


m 

viving niece covenanted to carry 
the unexecuted wlU.intoe;i^a.pation, 
and to .convey onp-thirA the 
moiety to a truafee upon truat; to 
convey the same, to ^e ini^t if 
she attained twenty-one, or,till her 
issue if she diedTjnder twepityrone 
and left issue, or otherwise, to 
the nephew and niece in eejuat 
^^foieties. No conveyance was ex- 
dcuted in pursuance of the deed. 
The fents of tlie third we^e re- 
• ceived by the trustee for tne use 
of tlm infant during her life time. 
An ejeatiuent having been brought 
by*the devisee of tlie nephew more 
% than twenty years after his death, 
hut less than twenty years after 
the death of the infant; it was 
4if'Td that there was no adverse 
possession until the death of the 
infant, and that the ejectment was 
well brought. Doe dem, Colclough 
V. Hutse, H. 5 &6 G.4i. 

Page 757 

p 

LORD’S DAY. 

See Vendor and Vendee, S. 

'pI 

MAGISTRATE. 

Sec Conviction, 2. JusncEfir. 

MALICIOUS ARREST. 

iSee Arrest, 1. 

MANDAMipi 

1. Where'h charter does not require 
tile members of a corporation to 
he resident, the Court will not 
grant a mandamus copmsmding 
the corporation to meet and con¬ 
sider of tlie propriety o^rentaving 
from their offices non-resident'cor- 
poraturs, unless tbpir absence ihas 
been productive of some 
inconveuience. An aldermahus 
not bound to Ibside within the 
borough, unless that is nec^sary 

to 
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to the discharge of the duties of 
hk office, or required by the char¬ 
ter. The King v. The Mayor and' 
Aldermen of Borough of Ports- 
moutht G.it, l^age 152 

2. The Court will grant a mandamus 
to .admit a copyholder claiming 
by descent. The King v. The 
Masters, Keepers, Wardens, and 
Commoners tof the Bretoers’ Com¬ 
pany, T. 5 G.4f. ’ 172 

S. Seiuble, that coparceners are en¬ 
title to be admitted to copyhold 
tenements as one heir, and upon 
the payment of one set of fees. 
The King v. The Lord of the Ma¬ 
nor (f BonsaU, and Adam Wolley\ 
Stetoard of the said Manor, T. 
56.4. 173 

4 . Where an inhabitant of ^ borifbgh 
applied for a mandamus to the 
mayor and steward qf the borough, 
to enrol and swear him at the 
court leet of the borough as a 
resiant hurgessi, but did not make 
out an inchoate right in every in¬ 
habitant to be a burgess, or that 
any such connexion existed be¬ 
tween the corporation and the 
court leet as would make swearing 
and enrolctient at the latter the 
means of perfecting such right, 
the Court refused the writ. The 
King V. The Mayor, Sfc. jif PVest 
Looe, H.5 677 

MONEY HAD AND RECEIVED. 

See As^mfsit. Pi,£adikg. 

I 

OUTLAWRY. 

See Practice, 15. 27* 

*■ ' 

OVERSEER. 

1. By stat.55<7.3. c. l.S7« 8.6., no 
churchwarden or overseer of the 
poorj^t^kj^ in bis own name or in 
of «any other person, 
ftipply for his ow# profit any < 


‘ gqods, materials, or provisiuns for 
the use of any workhouse, or other¬ 
wise for the support or mainten¬ 
ance of the poor in any place for 
which he shall be appointed over¬ 
seer, during the time he shall re¬ 
tain such appointment, nor shall 
be concerned directly or indirectly 
in supplying the same, or in any 
contract or contracts relating 
thereto, under the penalty of 
100/.: Held, that an overseer who 
supplied coals indirectly for the 
jjise of the poor was not liable to 
any penalty, unless he did it with 
a view to his own profit. Skinner 
V. Biickee, T. 5 G. -I*. Page 6 
}. Declaration on the 55 G. 3. c. 137. 
S.6., stated that defendant being 
an overseer of the poor of the 
parish of A., supplied for his own 
profit, provisions for the support 
:of the poor of the said parish, 
“ whereby, and by force of the 
Statute in such case made and 
provided, he forfeited for his said 
offence 100/., and thereby and by 
force of the statute an action hath 
accrued,” &c. On motion in ar¬ 
rest of judgment: Held, that the 
declaration was bad for want of 
an allegation, that the act done 
was “ against the form of the 
statute,’’ and the judgment was 
arrested. Wells v. Jggidden, T. 
5 G. 4*. 186 

(. By stat. 17G. 3. c. 3. s. 2. it is 
enacted, “ that overseers of the 
poor shall permit inhabitants of the 
parish to inspect rates at all season¬ 
able times, and shall upon demand, 
forthwith give copies of the same to 
any inhabitant of the parishand 
, by sect. 6., “ if any overseer shall 
not permit an inhabitant to inspect 
the rate, or shall neglect to give 
copies thereof as aforesaid^ such 
overseer for every such offence, 
shall forfeit and pay to the party 
aggrieved the sum of 20/.: Held, 
first, that in order tn entitle a party 

to 
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to s(ie for*the penalty under the 
statute, he must shew that he has 
Sustained an injury by the act of ’ 
the ot^erseer: 

Held, secondly, that there must 
demand to inspect the rate 
made at a reasonable time and 
place; and, • 

Semble, that the house of the 
overseer is the place at which the 
demand ought be made. 3dly, 
Although the statute says that 
copies upon demand shall be forth¬ 
with given, yet the owner is ffn- 
'*titled Jto a reasonable time for 
making them out. Spenceley v. 
Robinson, JI.5 &6 G. 4. Page 65S 

PARTNERSHIP. 

♦ 

See Usury, 2. 

I 

PAYMENT. 

1. When a person has two demands 
Upon another, one arising out of a 
lawful contract, the other out of a 
contract forbidden by law, and the 
debtor make%a payment which is 
not specifically appropriqited by 
either party at tne tiitie of pay¬ 
ment, the law will appropriate it 
to the debt recognised by law; and 
therefore, where distinct sums of 
money were duo, one for goods 
sold, the other for money lent on 
a usurious contract, and a payment 
was made which was not specific¬ 
ally appropriated to cither debt by 
debtor or creditor, it was held that 
the law would afterwards appropri¬ 
ate such payment to the debt for 
goods sold. Where a bill *of ex¬ 
change was given for the\>rinc1pal r 
money lent, and interest to accrue 
due on an usurious contract, and 
before the bill became due, the 
lender advanced a further sum of 
money oh the general credit of the 
borrower, which en&bied the*latteT 
to pay tbe bUl, it was held that the 
Vpi.. III. 


payment of the usurious Jntcrest 
was complete as soon aii the bill .of 
exchange was paid, v. 

Laing, T. 5 G. 4. . ‘ 

2. J. C. being indebted to pitd 

R. C. being in(ih»bted to $. aud 
also to J. C., it was verbally s^c^d 
between the three that S. should 
transfer the debt due to him from 
J. C. .to the account of R. C.; and 

S. , in* pursuance of such agree** 
^ment, delivered to R. C. dh ac¬ 
count, in which he [R. C.) was 
charged^ with the debt due from 
J. C. to S,: Held, that J, C. 

^ was not thereby dit^charged. Ci«t- 
on and Another, Assignees, v. 
Chadley, M- 5 G. 4. • 591 

3. Jjt^n action by the assignee of a 
bankrupt, it was referred to an 
arbitrator to take accounts he- 

. tween the parties, with liberty to 
him to staU: on the face of his 
award any point of law that either 
party might require. The arbi-‘ 
trator by his award found the 
following facts. The defendant, 
before the bankruptcy,^ had ac¬ 
cepted bills drawn upon him ll^ 
the bankrupt. The^ bills had 
been paid away to creditors of the 
bankrupt. At the time of his ap- 
cepting the bills, the defendant, p 
the agflsit of tl)ig bankrupt, had m 
his hands money of the bankrupt 
to the full amount of the sum for 
which the bills were drawn, and 
these funds had nOt been with¬ 
drawn at,the time of the bank¬ 
ruptcy. became 

due respectively, and before the 
act of bankruptcy, the holders of 
the bills* in order to relieve the 
defendimt *from his responsibility 
to them, took from the defendant 
a composition upon the accei^ 
ances, and delivered up the bti|s 
to the defendant; but the 
rupt was not a pgrty to this ar¬ 
rangement. The award then,statedf 
that in taking the aebdutits m- 
3 0 twtan 
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order 

I 

was 


tween the parties, the arbitrator 
had not allowed the amount of the 
sums for which the bills were 
drawn to jje set olF by the defend¬ 
ant, but only the amount of the 
eonqiposition: fkeld, that the de¬ 
fendant was entitled to have the 
full amount of the bills allowed 
him in account. S/oneAoj/A;'v. 
Ready H. .5 & 6 G. 4*. Page 6G9 
4. i4.^eing indebted to i?.;and‘G., 
who was resident in tlie Wattl \ 
Jndiesy being indebted to A.y the j 
latter proposed to assign the debt j 
due to him from C. to B., and to j 
this proposal B. assented. A ; 
then, by a letter, directed the j 
agents of C. in this country, “ as j 
soon as they should have i 
belonging to C. in their hands, to j 
pay B.t on his (/l.’s) account, the 
amount of C.’s debt,” and added, 
that he would credit C. for the 
amount, having received his 
to that effect. This order 
communicated to the agents of C., i 
and they verbally promised to pav | 

B. as soon as they should have { 
funds in their hands belonging to | 

C. A. afterwards gave an order j 

to another creditor, authorising C. \ 
to pay to such creditor the amount | 
of the debt due to him. A. and | 
C. entered into <-un oblif^ation to j 
pay the same to such creditor, but; 
there was a clause annexed to the \ 
obligation, stating that it had been j 
alleged that a payment had been I 
made on account of tkc debt by | 
some person to A. on account ofi 
C., and it was declared, that should ! 
such payment be proved to have | 
been made by C’., tht .amount' 
should be deducted. The credi¬ 
tor to'whom this order was given 
demanded payment of the debt 
from C. pa his arrival in thi;. 
cbuntrjf, btti^the latter refused to 
pay. the ground that his 

S were liable to pay it to B., 
e same was, in fact, after- 
paid to B.: 


Held, that although a creditor 

, lias a right to insist on payment to 
himself or to bis appointee, yet 
having once given an ordeFfor the 
payment of his debt to a thifd per¬ 
son, be had no right to revoke that 
order, provided there be a pledge 
by the person to whom the autho¬ 
rity is given, that he will pay the 
debt according to the authority. 

Held, further^ tluit the expres¬ 
sion in ^.’s letter, “ that he would 
credit C, for the amount, having 
foccived his order to that effect^" 
was evidence as against A., that 
he had at that time received such 
an order I’rom C., and, therefore, 
that C. had expressly assented to 
the order given by A., that the 
debt due from C. to A. should be 
paid to B. 

, Held, also, that even if that were 
not so, still there was sufficient to 
.imply the assent of C., that the 
debt duo from him to A. should 
be applied in discharge of the debt 
due from A, to B., inasmuch as it 
was expressly stipulated by C, in 
the obligation he entered into, to 
pay the debt to another, that any 
sum paid-by any person on ac- 
eoiuit of that debt to A. should be 
deducted. 

Held, also, that it was not ne¬ 
cessary that the promise to pay 
the debt of A. should be in writ¬ 
ing, inasmuch as it was a promise 
by A. to pay his own debt, and not 
that of another. Hodgson v. An¬ 
derson, //. 5 & 6G. 4. Page 842 

PAYMENT OF MONEY INTO 
COURT. 


See Practice, 2. 

PENAL ACTION. 

See Overseer. Usury. 

PLEADING. 

1. Where, in an action for a false 
return to a fieri facias, the declar¬ 
ation 
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ation stated that the plaintiff in 
T. term 2 G.4-., by the judgment 
recm^red, &c., “ as appears by 
the record,” and the proof was of 
a judgment in Easier terra 3 G.4.: 
Held, that this was no variance; 
for’ that the averment, “ ap¬ 
pears by the record,” was surplus¬ 
age, and might be rejected, inas¬ 
much as the judgment was not the 
foundation of, But mere induce¬ 
ment to the action. Stoddart v. 
Palmeri T. 5 G. 4. 2 

2. A debt contracted in England by 
a tradbr residing in Scotland, is 
barred by a dischargT^nder a .se¬ 
questration issued in conformity 
to the 54 G. ?• c. 137., in like man¬ 
ner as debts contracted in Scot¬ 
land, Sidaxvai/ v. Ilai/, T. 5 G.i. 

12 

3. Declaration for a libel purporting 
to contain an account of a pro¬ 
ceeding which had taken plaiJe 
before a magistrate, respecting a 
matter in which he was merely 
asked for advice, and not called 
upon to act in his magisterial ca¬ 
pacity. TW? libel itself alleged 
that A. B, and C. D. stated the 
matter charged to the* magistrate, 
a great part of which M'as not ac¬ 
tionable when spoken, but became 
so when written. Plea, that A. B, 
and C. D. did go before the ma¬ 
gistrate and make the statement 
set forth in the libel, and that it 
contained a correct account of the 
proceedings before the magistrate, 
and that the facts charged in it 
were true. The jury found that 
the matters contained in the libel 
were not true, but that it contained, 
a correct account of the proceed¬ 
ings which had taken place before 
the magistrate: Held, first, that 
as the matter brought before the 
magistrate was not brought before 
him in his judicial character, or in 
the discharge of his magisterial 
functions, the defendant could not 


justify the publication on the 

• ground of its being a correct re¬ 
port of the proceedings which had 
taken place before the»roagi8t»te. 

Held, secondly, that it was no 
justification that the defendants, 
when they published the libel, men¬ 
tioned the names of the parties who 
stated the matter oS the libel to 
tfie magistrate, because as to part 
oT the slanderous matter no action 
^vould lie against the party who 
stated it to the magistrate; it had 
become actionable merely from its 
havmg been published by the de- 
• fendants in print, and therefore by 
stating the names of the persons 
from whom they heard it, they 
g!lfbthe^plaintifl‘no right of action 
against thcrti. 

Held, thiriyy^that in orderto jus¬ 
tify the repeating of slander, it was 
necessary tlfht the party repeating 
it should, at the time of repeating 
it, offer himself as a witness to prove 
the uttering of the slander, and 
therefore that, as the defendants 
did not state that they themselves 
heard the slander uttered by A- B, 
and C. D., but merely stated that 
A. B. and C. D. had said so and 
so, ilie plea was bad. McGregor v. 
T/nvfii.U's, T. 5 G. 4. Page 24 

4. A, let apartmelits in his dwelling- 

house to B., at a rent payable half- 
yearly, B, took possession at Mi¬ 
chaelmas 1822, and at Lady-day 
1823 paid half a year’s rent. In 
June of tltat year B. left the apart¬ 
ments witlibut giving any notice to 
quit; but at Michaelmas 1828, he 
])iiid half a year’s rent. At Lady- 
day A. demanded another 

half year’s rent, which refused 
to pay: Held, that from these' 
facts the law would not imply a 
taking from year to year. Wilson 
V. Abbot, T. 5 G. 4. 88 

5, Where an inquisition found that a 
piece of land had in times past 
been covered with the water of the 

3 0 2 sea, 
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, sea, but was then, and had been 
for several years past, by the sea* 
left, the commissioners caused the 
same to seized into the king’s 
hands. The defendant filed a tra- 
verae, stating tnai he was seised in 
fee of the manor of North Thores- 
hy cum North Cotes, and the de¬ 
mesne land# tliereof; and thaf fhe 
same piece of land mentioned in 
th^ inquisition, by the stow, l^ra- 
dual, and imperceptible projection, 
alluvion, subsidence, and accretion 
of ooze, soil, sand, and ‘other mat¬ 
ter, being slowly, gradually', and 
by imperceptible increase in lon^>' 
time cast up, deposited,and settled, 
b}' and from the dux and reflux ol 
the tide upon and against tftfe«cx- 
treniity of the said manor, hath 
been formed, &c.,, and thereby be¬ 
came parcel of the demesne lands' 
of the manor; w'ithout this, that 
the land was left by the sea, a-> 
found by the inquisition. The re¬ 
plication by the Attorney-Cjcneral 
traversed, that tlie land vtas formed 
as alleged in the inducement to the 
defendant’s traverse, and joined 
issue on the traverse taken by the 
defendant. Issue was also joined 
on the traverse taken by the At¬ 
torney-General. It appeared by 
ythe evidence, thtft; the land in ques- 
f tion had been formed gradually, by 
ooze and soil deposited by the sea, 
and that the increase could not be 
observed when actually going on, 
although a visible iimrease took 
place every year, and‘in the course 
of fifty years, a large piece of land 
had been thus formed : Held, first, 
that upon this evidetdb*the laml^ 
coul^not be said to liavc been left 
by the sea; secondly, that it was 
formed by the slow, gradual, and 
imperceptible projection, &c. of 
ooze, soil, and sand, as alleged in 
,|he ijiMliiibenmnt to the defendant’s 
/and that hath issues were 


properly found for hifti. The King 
V. Lord Yarborough, T.5 G.4. ^ 

Page 91 

6. Declaration stated that^plaiptiff 
was an attorney, and hail been 
employed as vestry clerk in the 
parish of and that whilst he 
was such vestry clerk, certain pro¬ 
secutions were carried on against 
B. for certain misdemeanors, and 
in furtherance* of such proceed¬ 
ings, and to bring the same to a 
successful issue, certain sums of 
money belonging to the parishion¬ 
ers were appropriated and applied 
to the discharge of the expences 
incurred on account of the said 
proceedings. Yet defendant, in¬ 
tending, &c. to injure the plaintiff 
in his profession of an attorney, 
and to cause him to be esteemed 

* a fraudulent practiser in his said 
profession and in his office as vestry 
‘clerk, and to cause it to be sus¬ 
pected that the plaintifi'had fraudu¬ 
lently applied money belonging to 
the parishioners, on, &c., at, &c., 
falsely and maliciously published, 
of and concerning the plaintiff, and 
of aifil cumcerning his conduct in 
his offied' as vestry clerk, and of 
and concerning the matters afore¬ 
said, the libel, &c. It appeared, 
on the production of the libel at 
the trial, that the imputation was, 
that the plaintiff had applied the 
parish nione}' in pa 3 uuent of the 
expences of the prosecution after 
it had terminated : Held, that this 
was no variance, because it did 
nut alter the character of the libel, 
the /raud imputed to the plaintiff 
being the same, whether the money 
was misapplied before or after tlie 
proceedings had terminated; and 
that the allegation, that the libel 
was published of and concerning 
the matters aforesaid, did not make 
it necessary to prove precisely that 
the libel did ri^late to evfry part of 
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the iDatter previously stated. May^ 
Genty Oae, Sfc.v. Brown, T*5GA 

Page 113 

7. Declaration for a libel, stated tlia’t 

th^plaintiff was an attorney, and 
that the defendant, intending to 
injure him in his good name, and 
in his said profession of an at¬ 
torney, published a libe^ of and 
concernin' the plaintiff, and of and 
concerning him in his said profes¬ 
sion. At th^ trial the plaintiff 
failed in proving that, at the time 
of the publication of the libel, be 
was an attorney: Held, that*this 
was .not a fatal variance between 
the allegation and the proof; the, 
words of the libel being actionable. 
although not used with reference 
to the professional character of tlie 
plaintiff Lewis v. T.5GA. 

138 

8. Where there are mutual dealings 

between two parties, and items 
known to be due on eacli ^idc 
of the account, an arrest for the 
amount of one side of the account, 
without deducting what is due on 
the other, is malicious, and without 
probable ^Kiuse. Austin v. Deb- 
natn, T. 5 G- 4 *. 139 

9. When a person ha* two demands 
upon another, one arising out of a 
lawful contract, the other out of a 
contract forbidden by law, and the 
debtor makes a payment which is 
not specifically appropriated by 
either party at the time of pay¬ 
ment, the law will appropriate it to 
the debt recognised by law ; and 
therefore, where distinct sums of 
money were due^ one for goods 
sold the other for moneyjent on a 
usurious contract, and a* payment 
was made which was not spcciflfc- 
ally appropriated to either debt by 
debtor or creditor, it was held 
that the law would afterwards ap¬ 
propriate such payment to the 
debt for goods sold. Where a bill 
of exchange was given for the 


principal money lent and interest, 
to accrue due on an usiurious con¬ 
tract, and before the bill became 
due, the lender advanced a further 
sum of money on the general cre¬ 
dit of the borrower,%hich enabled 
the latter to pay the bill, it was 
lield, that the payment •of the 
usurious interest was complete as 

• «oon as the bill was paid. Wright 

• and AnnthPr, Assignees, v. Laing, 

^ T. 5,G. 4. Page 165 

10. Declaration on the 55 G.i. c.137. 

s. 6. stated that defendant being an 
overseer of the parish of A; sup¬ 
plied Tor his own profit provisions 
for the support of the poor of the 
said parish, “ whereBy and by 
force of the statute in such case 
j®ade and jirovidcd, he forfeited 
for bis said offence 100/., and 
thereby and by force of the statute 
an action Uarfi accrued,” &c. On 
motion ip arrest of judgment; 
Held, that the declaration was bad, 
for want of an aftegation that the 
act done was against the statute,” 
and the judgment was arrested. 
Wells V, Iggtdden, T. 5 G. 4. 186 

11. Declaration in sci. fa. stated that 
R. S. (the plaintiff Jn the original 
action) became bankrupt, where¬ 
upon a commission was duly award¬ 
ed against him and A’. H. i2. B,, 
and J. T. (% plaintiffs in the sci. 
fa.) were duly chosen assignees of 
the estate and effects of the said 
R. S., under the commission, and 
now on behalf of the said £. F., 
R. B , .and .7. T., as assignees as 
aforesaid, we have been informed, 
&c.: Held, that this was good 
(defendant not having demurred to, 
it) without an express averdient 
thaf an assignment of the bank¬ 
rupt’s effects was made; for that 
the expression “ assignees as afore¬ 
said,” might mean “ persons to 
whom an assignment, has been 
madeand the 5 G« 3Q| s* *6. 
having directed the choice of as- 

3 0 3 ' sjgnees 
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signees to be followed up by an as¬ 
signment of the effects to the per¬ 
sons chosen, the court might pre¬ 
sume that such an assignment was 
made. 

Semble, Tliat the objection would 
have been fatal if made the ground 
of special demurrer, Fletcher v. 
Poffsoiif T. 5 G- 4. Page 192. 

12. Ine master of a ship which wa,s 
injured by the perils of the sea, 
put into the Mauritius, ai\d thej:e 
abandoned the ship and cargo^ 
which were afterwards sold under 
an order of the Vice-Admiralty 
Court there, and the proceeds paid 
into that court. The cargo was 
not damaged or perishable, nor 
was there any pressing necessity 
for the sale of it. The owners of 
the cargo brought an action on uie 
case against the owners of the ship 
for wrongfully selling the cargo 
instead of carrying it^ to London, 
according to their contract, with a 
count in troveh and reco\CTed a 
general verdict for the value of the 
ship and freight, which was one- 
fifth of the value of the cargo. 
They also sent out a power of at¬ 
torney to an agent at the Mauritius 
to procure ’from the Vice-Admi¬ 
ralty Court there the proceeds of the 
sale which had been paid in. The 
agent demanded them, but they 
had been previously remitted to the 
High Court of Admiralty in this 
country. In an action for money 
had and received against the pur¬ 
chaser of the goods: Held, first, 
that the captain had not any au¬ 
thority to sell the cargo* although 
acting bond fide and under the 
oi^er of the Vice Admiralty Court; 
secondly, that the recovery dgainst 
the own^ of the ship was no an¬ 
swer to the present action; thirdly, 
that the proceeds of the sale at the 
MantHHus^ not having been paid 
demanded, the plaintiffs 
in the sam& situation as if no 


such demand had been made, and 
therefore entitled to recover the 
value of the goods from the de¬ 
fendant. Morris and Another v. 
Robinson, 2\ 5 G. 4-. 

13. Where B. being indebted to A., 
procured C. to join with liim in 
giving a joint and several promis¬ 
sory note for the amount, and af¬ 
terwards having become further in¬ 
debted, and being pressed by Jl. 
for furUier security, by deed (re¬ 
citing the debt, and that for a part 
a note had been given by him (/?.) 
ai.d C., and that A. having de¬ 
manded payment of the debt, B. 
had requested him to accept a 
further security, assigned to A. all 
his household goods, &c. as a fur¬ 
ther security, with a proviso, tliat 
he should iiQt be deprived of the 
possession of the property assigned 

. until after three days’ notice: Held, 
t:iat this deed did not extinguish or 
suspend the remedy on the note, 
but that A. might, notwithstanding 
the deed, sue C. at any time. 2'too- 
penny and Boys V. Young, T.5GA‘. 

208 

14. W’here, in case for,^iot carrying 

away tifhe corn, the plaintiff al¬ 
leged that it, was “ lawfully and in 
due manner” set out: Held, that 
this allegation was satisfied by 
proof, that the tithe was ^et out 
according to an agreement be¬ 
tween the parties, although it va¬ 
ried from the mode prescribed by 
the common law. Facey v. Ilur- 
dom, T. 5 G. 4. 213 

15. Plaintiff having contracted to 
purchase an estate of B,, had the 
deeds of conveyance prepared at 
his owif expcncc, and sent them to 
B. for execution. B. executed 
and gave them to a servant to be 
sent back. The servant delivered 
them to defendant an attorney, 
who had a demand upon M» for 
business done in his profession. No 
directions were given to defendant 

to 
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to retain the deeds until the pur- any cattle, or cut down, or other- 
, chase money should be paid: Some wise destroy any trees planted ia 
necessary parties refused to execute any avenue, or growing in any gar* 
the deeds, and plaintiff haviiiTg den, orchard, or plantation for or- 
obandoned the contract, demanded nament, shelter, or profit, shall be 

the deeds from defendant, who re- adjudged guilty af felony, and the 

fused to deliver them up, claiming inhabitants of^he Hundred are to 
to have a lien for his demand make satisfaction to the* persons 

against B. In trover for deeds damnified by the cutting down or 

and stamped pieces of parchment: , .destroying any trees which shall be 
Held, that the plaintiff was entitled . committed by,the offenders against 
to recover th^ deeds at all events, . the .act: Held, that in order to 
in u cancelled, if not in an uncan- make the malicious destinction of 

celled state. Littledale J. diibi- * trees, a felony within this statute, 

tanle, Esdaile v. Oxenhamfi T. the act done must proceed from 

5 ■ Page 225 a rndlicious motive towards the 

16. Assumpsit for money had ant^ owner of the trees, and therefiwe, 

received. Plea, a judgment reco- where an action was brought sigainst 

vered for want of a plea for 4000/. the hundred by a party danmihed 

in an inferior court in Wales, for consequence of his plantation 

the same causes o& action, llepli- *navii^ been destroyed by fire, and 
cation that the causes of action it appeared that the fire h^ eora- 

were not the same, and issue joined mcnced at the distance of ft mile 

thereon. At the trial it appeared from hisjjlantation, and in adjoin- 

that the defendant had received on ing grounds belonging to a difier- 

account of the plaintiff, and as his ent proprietor, it was held, that 

steward, different sums of money at there was not any evidence that 

different times, and that on the in- the act was done from motives of 

vestigation of the accounts, the malice towards the plaintiff, and 

plaintiff* Jjiwnd that there was due therefore, that no offence had been 

to him a much larges sum than committed against the statute, and 

that for which he bad declared in that the action, consequently, was 

the inferior court, but that he had not maintainable against the hun- 

proceeded for the smaller sum dred. C/tivtis, Baft* and Anothtf, 

under the belief lluit the defendant v. The hundred of Godley, T, 

had no available property beyond 5 G. 4, Page 248 

that amount, defendant in that ac- 18. By deed reciting the grant of two 
tion suffered judgment by default, distinct annuities to A. and B* 

and plaintiff verified for 3400/.: during the life of the grantors and 

Held, that all the sums which the the survivor, it was witnessed that 

plaintiff knew the defendant had C. covenanted with A. and B. and 

received at the time when he com- their executors to pay the aonui- 

menced the action in the inferior ties, or either of them, when the 

court, were to be considered as graijtors should make defoult ih 

causK of action, ih respects of pdyraSnt. A. died: Held, that 

which he had declared and reco- the interest in the aiymities being 

vered the judgment. Lord Bagut several, the covenant was also «e- 

- V. William, T. .5 G. 4. 2:35 veral, and that the annmty granted 

17. By the Black Act, 9 G. 1. c. 22. « to A. being in arrear, h|s executor 

any person who shall unlawfully might maintain an action hgainst C. 

and maiciottshkiW, maim, or wound Withers, Exe<ktor, v. ard 

3 0 4 Anmett 
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Another^ Eiecutorsy T, 5 G. i. 

Page 254 

19* A woman divorced a mensa et 
ihoro for adultery, and living sepa¬ 
rate and apart from her husband 
cannot be «ued as a feme sole. 
Levois V. Lil, G. 4. 291 

90. A> A., seised of lands in fee sim - 
pie at the time of her death, in the 
possession of a tenant from ycar.t(> 
year, died, leUving C. D. her heir 
at l&w. No rent was ever paid 
him, it being supposed that the^ 
lands passed to a devisee under the* 
will of A. B. After the death of 
C. i>., his son and heir' at law 
brought ejectibent, and recovered 
tlie lands. In debt against the son, 
as heir of C. B.^ on a bond given 
by the latter, to which the stin 
pleaded no assets b}^ descent from 
his father: Held, that the father 
was seised, in foetj of«the lands in 
question, and that they, descended 
Irom him to his son, and were, 
therefore, assets in the hands of 
the latter, liable to the bond debt.! 
Bushley and Another, Executors, v. I 
Dixon, T. 5 G. 4. 298 

31. By fiction of law, all judgments 
are supposed to be recovered in 
term, and to relate to the first day 
of the term; but in practice judg¬ 
ments are frequently signed in va¬ 
cation, and where the purposes of 
justice require that the true time 
when the judgment was obtained 
should be made appear, a party 
may shew it by averment in plead¬ 
ing ; therefore in an action against 
an executor for breaches of cove¬ 
nant, in an indenture made by 
his testator, the defendant having 
pleaded in chief pien6 admjnistra- 
vit and a retainer for a sitdple Con¬ 
tract debtHppon which issues were 
taiuMi and joined, and then puis 
continuance, a judgment 
upon a bond of the tes» 
after the last continuance 
the last 'day of Trinity 


term), to wit, on the second day of 
Au^st, as of Trinity' pre¬ 
ceding ; to which plaiutifi: replied, 

' that the defendants had notice of 
the bond before the „ commence¬ 
ment of the action: Held, upon 
demurrer to the replication, that 
the plea was well pleaded, and was 
an answer to the action. Lyitleton 
and Another v. Cross and Others, 
Executors, T. 5 G. 4;. Page 317 

22. A. and Co., inerchants at Rio 
Janeiro, consigned cqttons to B. 
in this country for sale, and sent 
bil^s of lading, which shewed that 
the cottons, were sent on account 

, and risk of the consigners. B. 
employed C. and D,, brokers at 
Liverpool, to effect the sales, which 
they did; some at a credit of ten 
days, and bkUs at three months; 
others for cash in one month. C* 

I and D. made large advances to B,, 
ami received the proceeds of the 
co.ttons when due. Before that 
time B. had become bankrupt. In 
an action by A. and Co. against C. 
and D, for money had and re¬ 
ceived : Held, that the latter were 
nut entitled to retaiunjor the ad¬ 
vances wade by them to B., for 
that he was a factor for sale only, 
and had no autliority to pledge the 
goods, and that’^the plaiutilb were 
entitled to recover the net pro¬ 
ceeds, deducting such sums only, 
08 B. could have retained. A, 
and Co. when they consigned the 
cottons to B. requested him to 
make remittances in anticipation of 
sales: Held, secondly, that this 
request did not give B, any special 
authority to pledge tlm goods. 
Queiroz and Others, v. Trueman 
mid Others) T. 5 G. 4. 842 

23. Where in covenant against the 
executors of A. B., plaintiff de¬ 
clared that A. B» covenanted wiUi 
him and two others, that his exe¬ 
cutors, &c., should pay to them 
an annuity for the use of a third 

person, 
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person, nnd averred that the otbnr 
two nevei^sealed the deed;*Held 
on demurrer that all joint cbve-, 
nantees who may sue, must sue, 
and that the declaration was bad, 
inasmuch as it did not appear that 
any of the covenantees had not as- 
•ented to the deed, although they 
did not seal it. * ^ 

-Quaere, whether the declaration 
would have been sufficient if it had 
averred that the two covenantees 
not joined had reused to assent to 
the deed. Petrie v. iSary, T. 
S G. 4. page 1^53 

4* A, being the occupier of a farm 
quitted the same on the 25th of 
March 1821, and was succeeded in 
the possession by B. A. had sown 
forty acres with wheat, and it ap¬ 
peared that at a meeting between 
A, and B. in February 1821, A. 
asked B. if he would take the fb^ty 
acres of wheat at 200/., telling Him 
that if he did not, he should ciot 
have the farm. B. said that he 
would take it. A person present 
then valued the dead stock, and 
having so done, asked to whom he 
was to valuwit; B. said that it was 
to be valued to him, and %hen pro¬ 
mised to pay A. for the wheat and 
dead stock on a given day, and he 
did pay a sum of money on ac¬ 
count. B. afterwards had pos¬ 
session of the farm, of the growing 
wheat, and the dead stock : Held, 
tliat in indebitatus assumpsit for 
crops bargained and sold, and 
goods sold and delivered, the con¬ 
tract for the dead stock was dis¬ 
tinct from any contract for the sale 
of the growing wheat, and, the pos¬ 
session of the farm, and^ thereiorq^ 
that A. was entitled to redover to 
that amount: Held, also, by Bay- 
leu and Holroyd Js., Littledale J. 
dissentient^, that as B. had had the 
growing wheat, and had made a 
part payment on account, A. was 
entitira in ^s action to recover 


the remainder of the price agreed 
to be paid for it. 

Where a plaintiff has recovered 
a verdict for a sum of money com¬ 
posed of several itqpis,. some of 
which he was not entitled in strict 
law to recover frnder the declara¬ 
tion in that action, but which be 
would be clearly entitled to reco- 
by declaring a different 
form, the Court will not reduce the 
damages. Per Abbott C. J. May- 
i mjield V. Wadsleyt 2\ 5 G. 4.* 

Page 357 

25. A. agreed to give a horse, war¬ 
ranted sound, in exchange for a 

« horse of B.'a and a sum pf money. 
The horses were exchanged, but 
B. refused to pay the money, pre- 
•tending that ^.’s horse was un¬ 
sound t Held, that it might be re¬ 
covered on an indebitatus count 
for horses* sold and delivered. 
Sheldan vr Cox, M, 5 G 4. 420 

26. In assumpsit by two co^trustees 
for money had aiid received, to 
their use the defendant produced a 
receipt for the money given by one 
of the plaintiffs: Held,* that this 
was not conclusive^ and that evi¬ 
dence was properly admitted to 
shew that the giving of the receipt 
was a fraudulent transaction, and 
that the money had not been paid. 
Skaife v. Jackson, M. 5 0. 4*. 421 

27. Certain bills- of exchange pur¬ 
porting to have, amongst others, 
the indorsement of H. and Co. 
bankers, of Manchester, were pre¬ 
sented fbr payment in London, at 
a house where the acceptance ap¬ 
pointed them to be paid. Pay¬ 
ment being refused, the notary who 
prespnAod them took them to the 
plaintiff, the London correspond¬ 
ent of H. and Co., and^iudced bttn 
to take up the bills for their booor. 
He did so, and strude out d>e in¬ 
dorsements, subsequent to tlait, of 

and Co., and the oioney was 
paid over to the dtfeadan^ the 

holders 
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holders of the bills. The same 
morning if was discovered that the 
bills were not genuine, and that 
the names of the drawer, ac¬ 
ceptor, ^d H, and Co. were 
forgeries. Plaintift’ immediately j 
sent^notice to the defendant, and j 
demanded to have the money re¬ 
paid. This notice w'as given in 
time for tlip post, so that n(>ti»je 
of the dishonor could be sent the I 
sam^ day to the indorseesT: Held,' 
that the plaintiff having paid the 
money through a mistake, was en¬ 
titled to recover it back, the mis¬ 
take havingiibeen discovered before 
the defendant had lost his remedy 
against the prior indorsers: Hold, 
secondly, that the rights of the 
parties were not altered by^t^e 
erasure of the indorsements, that 
having been done by mistake, and I 
being capable of" explanation by 1' 
evidence. IVilkinmh and Others : 
V. Johnson and Others^ M. 5 G’. 4*. i 

Page 428 

A. and Co., resident in America, 
emplsyed B., resident at Birming¬ 
ham, in this country', to purchase 
and ship gOlbds for them. On ac- 
count of sur^h purchases, they sent j 
to B. a bill drawn by C. in America i 
on />. in London, but did not in-1 
dorse it. B. employed his bankers ! 
to .present the bill* for acceptance.; 
D. refused to accept, but of this 
(he bankers did not give notice 
until the day of payment, when it 
was again presented and disho¬ 
nored. Before the bill arrived in 
this country C. became bankrupt, 
and he had not either when the 
bill was drawn, or at any time be-1 
fore it became due, any fianls in the; 
haads. of D., the drawee. In an | 
action by against the bankers 
for neglecting to give him notice 
of the non-^beeptanc^ of the bill: 
Held, tltaiJofasmuch as A. and Co. 
not having' iiub^sed tlie bill, were 
’lUtt entitled to noticd of the dis- 


" honor, and still remained liable to 
B* for the price of the goods sent 
to them ; and the drawer was not 
entitled to notice, as he had no 
funds in the hands of the drawee; 
B. could not recover the whole 
amount of the bill, but such da¬ 
mages only as he had sustained in 
'* cons^'quence of having been de¬ 
layed in the pursuit of his remedy 
against the drawer. Ian Wart v. 
Woolley a7id Others, M. 5 G. 4. 

r Page 439 
29. Trespass for breaking and enter¬ 
ing pljiintiff's dwelling-house. De¬ 
fendant justified under a judgment 
recovered in a court baron, and a* 
precept issued thereon. Repli¬ 
cation, that there was not any 
memorandum of the proceedings, 
or of the said supposed judgment, 
remaining in the said court baron: 
.Held, upon general demurrer, that 
'the replication was bad, inasmuch 
as it put iu issue an immatmal 
fact. 

Dubitante Littledale J. Dyson v. 
Wood, M. 5 G. 4. ■ 449 

so. Assumpsit that in consideration 
that plaintiff wouldu4vance a sum 
of mortey to A. B., defendant pro¬ 
mised that provision should be 
made for repaying the plaintiff. 
At the trial, it appeared that the 
defendant had given .to the plain¬ 
tiff the guarantee stated in the de¬ 
claration, and that the latter was a 
partner with two other persons in 
n banking-house, and that the firm 
had advanced the money, and 
charged A.B. in account with the 
same: Held, that the averment in 
the declaration, that the plaintiff 
^ had advanced the money, was not 
supported by the proof, there being 
no evidence to shew that the money 
had been advanced to the plaintiff* 
by the firm, at?d by'him to A»B. 
Garrett v. Handley, M. 5 G* 4. 

, . ; 462 

31. Indictment charged that defend¬ 
ant 



PLEADING. 


^I 


ant OP, &c., in the second yeanof 
the reign «of the present kin)', kept 
a gaming house. Plea, that oq, &c. 
in the fourth year of the reign or 
the present king, defendant was ar> 
raigned upon an indictment, which 
charged that defendant on the 18th 
of January, in the fifty-seventh 
year of the reign of the late king, 
and on divers other days and times 
between that day and the day of 
taking theinqui^tion, kept a gaming i 
house, &c.^ to the nuisance of the 
subjects ot our said lord the king, 
and against the peace of our %aid 
lord the king, &c. The plea then 
averred the identity of the offences 
described in the-«two indictments, 
and the acquittal of the defendant. 
Upon demurrer to this plea, con¬ 
cluding with a prayor of judgment 
of respondeas ouster, it was held 
that the plea was bad, because the 
indictment upon which the ac¬ 
quittal was alleged to have tajeen 
place, on the face of it, charged 
an offence committed in the reign 
of the late king; and it was not 
competent to the defendant to shew 
by avermqj^ that it was for the 
same offence as that charged in 
the indictment before the Court, 
because that would be in efiect to 
contradict the record; Held, se¬ 
condly, that the crown was entitled 
to final judgment, notwithstanding 
the form in which demurrer con¬ 
cluded. Semblc, that such an 
indictment must conclude contra 
pacem domini regis. The King v. 
Taylor, M. 5 G. 4-. Page 502 

32. where the tenant under a lease 
containing a covenant to repair, 
underlet the premises to *one who 
entered into a similar coVenant, anti 
the original lessor brought an action 
on this covenant in the first lease, 
and recovered l^eld, that the da¬ 
mages and costs recovered in that 
action, and also the costs of defend¬ 
ant, might be recovered, as special 


damages in an action against the 
under-tenant for the broach of his 
covenant to repair. Nealev* WyUie, 
M. 5 G, 4f. Page 533 

33. Where a manufacturer had adopt¬ 
ed a particular marl^for his goods, 
in order to deffbte that they were 
manufactured by him: Held, that 
an action on the case was maintain- 

• able by him agains^ another person 
who adopted the same mark for the 
qmrpasc of denoting that his goods 
« were manufactured by the filamtiff, 
and who sold the goods so marked 
as and for goods manufactured by 
tlie plaintiff. » 

• The declaration stated that de¬ 
fendant sold the goods as and for 
goods manufactured by the plain- 
ytiff; it anpeared in evidence that 
the persons who bought the goods 
! of the defendant knibw by whom 
I they were manufactured, but that 
I tlie defendant used the plaintiff's 
mark, and sold tlie goods so mark¬ 
ed, in order that his customers 
might, and in fact they did, resell 
them as and for goods manufac¬ 
tured by the plaintiff: Held, that 
this evidence supported the de¬ 
claration. Sykes v.JSykes and Aji- 
other, M. 5GA. 541 

34. Declaration for a libel stated, that 
the plaintiff was taken before a 
justice to answer a charge of hav¬ 
ing assaulted A.B., and that the 
said charge was proceeded upon, 
and, in part, heard, and witnesses 
were examined concerning the 
same, of which A.B, was one, and 
the ftirtber examination was ad¬ 
journed to a future day; that at 
the time of publishing the libel no 
bill yidictment bad. been^ pre¬ 
ferred against the plaintiff in re¬ 
spect of the charge, nOr any trial 
had, and the subject matter of die 
charge was undetermined, yet that 
defendants, intending to hiadef find 
obstruct the course of justiee, and 

. to prevent the plaintiff ffeooi baviog 

a fair 
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a &ir trial, maliciously published 
in a newspaper, on the 10th July, 
the following libel: One A,D., 
of, &c., underwent a long examin¬ 
ation on {^ charge of having in¬ 
decently assaulted a female child 
only (thirteen y^rs old. The evi¬ 
dence of the child herself, and her 
companion. A- D.'s own cousin, 
displayed su^h a complication of 
disgusting indecencies, that we can¬ 
not Retail it. It is right, however, 
that we should say that the accused 
denied the principal facts alleged, 
and that the children made some 
slight variation in their evidence.” 
The same Oount charged the de« 
fendants with publishing another 
libel on the 18th July, stating that 
A>D., who was charged a week 
ago with f^ttempting to violate the 
person of a girl of thirteen, was 
again examined, but ho further evi¬ 
dence was heard, and he was order¬ 
ed to enter into a recognizance for 
200^., and all the witnesses were 
bound over to prosecute. There 
were other counts setting out the 
libels, but making no reference to 
any proceeding before a magistrate.; 
Plea, first,‘’not guilty; secondly, 
that on, &c., at, &c., before J. H., 
justice, the plaintiff did undergo a 
long examination, &c., and that 
afterwards, to wit,» on the 15th day 
of July, at the public office, Bovi~ 
street, the plaintiff was again exa¬ 
mined, &c. (repeating the second 
libel). The plea then stated that 
the supposed libels coRtained no 
other than a true, fair, just, and 
correct report and account of the 
proceedings which took place on 
the 8th and 15th days 4^ly re- 
roectively, at the said public office, 
B&oi^stred, and were published by 
the defendants, with no scandalous, 
defamatory, unworthy, or unlawful 
mot^ whatever, and that the pro- 
thereia reported took place 
ly and openly the police 


‘office, and the reports or accounts 
theVeof composing the said sup¬ 
posed libels, were printed and pub¬ 
lished in the said newspapers as 
public neu^s of such public pro¬ 
ceedings, and with no other intent, 
and for no other object or purpose 
whatsoever: Held, upon demurrer, 
that tills pica was bad, inasmuch as 
it was no justification of the pub¬ 
lication of slanderous matter, that 
it contained a correct report of the 
proceedings which took place in 
the course of a preliminary inquiry 
tiefore_.a magistrate. 

The third plea was, that the se¬ 
veral matters and things in the 
supposed libels contained were 
true: Held, that this plea was bad, 
because it was uncertain whether 
it meant that the report in the 
newspaper was a true report of 
..the proceedings, or that the facts 
'mentioned in it were true; and if 
the latter were the meaning, then 
the plea was much too general. 

The fourth plea to the whole 
declaration, that the supposed 
libel was nothing more than a fair, 
true, and correct ««eport of pro¬ 
ceedings which took place pub¬ 
licly and o^ienly before the justice 
ai the public office: Held, that 
this plea was bad, because it was 
no answer to those counts which 
did not allege that any proceed¬ 
ings had taken place before a 
justice. 

The fifth plea which was pleaded 
to the counts containing the libel 
of the 10th of July was, that the 
plaintiff on the 8th of Jtdy was 
before the justice, and underwent 
a long examination, as in the se- 
* cond plea, and upon that occasion 
the mother of A. C. deposed as 
follows. (The plea then set out 
the depositions verbatim, and by 
them It appeared that tim libel 
complained of ifid not contain a 
full, fair, and accurate r^ort of 

what 
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irhat passed at the police-office, 
and on that gronnd, it was held 
that this plea was clearly bad.) * 

, The sixth plea which was plead- 

< ed to the libel of the 15th of«/a^y, 
alleged that the plaintiff was ex¬ 
amined at tlie police office, and 
ordered to enter into secogniz 
ances, as in the libel mentioned: 
Held, that this plea was good, in¬ 
asmuch ns th^ publication of the 
15th of contained no detail 
of the evidence, nor any comment 
upon the case, but merely stated 
the result of what the jdstice had 
thought lit to do. J 

The seventh plea was, in sub- j 
stance, tlic same as the fifth, and 
heki bad fur the same reasons. 
The eighth being similar to the 
sixth, was held good. Duncan v. 
Thvoaitesy M. 5 G. 4. Page 556 

35. Where a continuance was entiSred 
from Trinity to the first day of 
Michaelmas term, and matter aris¬ 
ing during the interval was pleaded 
after the first day of Michaelmas 
term, by way of puis darrein con- 
tinuance^^kthc Court ordered the 
plea to be taken off tlva file. I'ka 
King V. Taulofy /i. 5 & 6 G. 4. 

612 

36. Debt for money had and re¬ 
ceived. Plea, general issue, and 
set-off for money lent, paid, &c. 
At the trial, it appeared that the 
plaintiffs, A. and Co., in Englandy 
consigned goods to the defend- 

. ants, B, and Co., at Gibraltar, to 
be sold on commission. B. and 
Co., as soon as the bills of lading 
and invoices were delivered to 
^leir agents in advanced, 

through them, to A\. %nd Co. tw6- 
thirds of the invoice price af the 
goods, by bills at ninety days; 
aixd for these advances received 
interest at the rate of 6 per cent., 
calculated from the date« of the 
hills, which was the usual rate of 
interest at Gibraltar. In an action 


for the proceeds oif the goods: 
Held, that this,could not be con¬ 
sidered as a loan' of nioney in 
England, and was not usurious, 
and that the defendants were en¬ 
titled to set-offiahe monies so ad- 
vapeed. • 

Serable, That in an action‘ for 
, anoney had and received, the plain¬ 
tiff must give evidence of* a parti- 
ocular sum to which he is entitled. 
Harvey and OtherSy Assignee^ v. 

* ^Archbold anU OiherSy H.5&6G.4. 

, ^ Page 626 

37 ..In assumpsit for goods sold, it 
appeared that the plaintiff, a Jew¬ 
eller, in the course of two months, 
delivered articles of jewelry to 
jjie wife of the defendant amount- 

* ing in value to 83/. It appeared 
that the defendant ‘ was a certifi¬ 
cated spcsial pleader, and liv'ed in 
a ready ^irnished house, of which 
the annual rent was 200/.; that he 
kept no man servant; that, his 
wife’s fortune upon her marriage 
was less than 4000/.; that she had, 
at the time of her marriage, jew¬ 
elry suitable to her condition, and 
that she had iievej* worn, in her 
husband’s presence, any articles 
furnished her by the plaintiff;’'it 
appeared also, that the plaintiff, 
when he w^nt to the defendant’s 
house to ask for p^ment, always 
enquired for the wife and no for ’ 
the defendant: Held, that the 
goods so furnislied were not ne¬ 
cessaries, and that, rq| there was no 
evidence to go to the jury of any 
assent of the husband to thf con¬ 
tract made by his wife, Uie actiop 
coul^ not be maintained. Mon¬ 
tague V. Benedicty H. 5 & 6 G. 4. 

S, • 631 

38. Where the cbmmander of a ship 
■ entered into a charter-party {not 
under seal), whereby the charterer 
agreed to pay freight gerte^Iy, 
without saying to whom: Held, 
that the owner having demanded 

and.. 
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and received the freight, the com¬ 
mander could not maintain an ac¬ 
tion for it against the charterer, 
although he had given him notice 
not to pay itto any one but him¬ 
self. At*cinson V. Cotesworth, H. 
5 & 6 G. 4. Page 64*7 

39* It is not necessary*that any in¬ 
formation or complaint should b^, 
made on oath'^in order to justify 
the interference of magistrate# 
under Che 11 G. 2. c, 19. s. 16. In, 
trespass against two magistrates 
for giving plaintiff’s landlord pos¬ 
session of a farm, as a deserted 
farm; they produced in evidence a 
record of their proceedings under 
that act, which set forth ail such 
circumstances as %vere necessary,, 
to ^ve them jurisdiction, end by 
which it appeared that they had 
pursued the directions pf the sta¬ 
tute : Held, that this conclu¬ 
sive as an answer to the action. 
Basten v. Carew, //. 5 & 6 G. 4. 

649 

40. By stat. 17 G. 3. c. 3. $.2. it is 
enacted “ That overseers of the 
poor shall permit inhabitants of the 
parish to inspect rates at all scason- 

f ible times, an^ shall, upon demand, 
brthwith give copies of the same to 
any inhabitant of the parish; and 
by s, 3., “ if any ovejj^eer shall not 
permit an inhabitant to inspect the 
rate, or shall neglect to give copies 
thereof as aforesaid, such over¬ 
seer, for every such offence, shall 
forfeit and ^lay to the pa/'ty ag- 
rieved the sura of 2CW.^:- Held, 
rst, that in order to entitle a 
party to sue for the penalty under 
the statute, he must shew t^iat he 
has sustained an injury by* th^ act 
of the overseer^t Spenceiey v. Ro¬ 
binson^ H* 5&6G. 4. 658 

41. In an action brought to recover 
penalties illder the statute of 
iisury, it a^eared that the con- 
l^ract was made in^ one county and 
tile money paid in another. The 


ventfe was laid in the cotmty where 
the contract was made: Heldj that 
it ought to have been laid where 
the usurious interest was received. 
Pearson v. M'Gotoranf H. 5 &6 
G.4. Page 700 

42. In tort, a party suing out bail¬ 

able pwcess jointly against seve¬ 
ral, may declare separately against 
one of them. Wilson v. Edwards, 
I/, 5&G G. 4. 784 

43. In case against an attorney for 
negligence, it appeared that the 
plaintiff in H. T. 4 G. 4. obtained 
final judgment against //., who 

. surrendered in discharge of his 
bail on the day preceding the es- 
soign day of E. T,, but notice of 
the surrender was not given until 
two days aftenwards. //. not hav¬ 
ing been charged in execution in 
E. T. was superseded, and dis¬ 
charged out of custody by adjudge 
of,K. B.: Held, that the present 
action could not be maintained, 
for that H. was improperly super¬ 
seded, inasmuch as the two terms 
allowed by the rule of court 
II, T. 26 G. 3. for chsirging a pri¬ 
soner in execution, are to be cal¬ 
culated fro^^ the time of giving 
notice of the surrender, which, in 
this case was not done until after 
the legal commencement of E. T.: 
Held, secondly, that even if H. 
had been properly supersedetl, 
still the present defendant w'ould 
not have been liable to an action 
for negligence, the meaning of the 
' rule of court being obscure. Laid- 
ler V. Elliott, II. 5&6G.4. 738 

44. By 4 G. 2. c. 28. s. 2. it is enacted, 
that in all c^scs between landlord 
dnd tenant, as often as it shall 
happen that one half year’s , rent 
shall be in arrear, and the landlord 
or lessor to whom the same is due, 
hath right by law to re-enter for 
the non-payment ^thereof, such 
landlord or lessor shall and may, 
without any formal demand or re¬ 
entry 
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entry serve a declaration in eject* 
naentfor the recovery of the de¬ 
mised premises, which service shall* 
stand in the place and stead of a 
demand and re-entryHeld, that 
by this statute tlie service of the 
deciar^^tion in ejectment is sub¬ 
stituted for the demand pf rent, 
which at common law must have 
been made upon the day when the 
forfeiture accrued in case of non¬ 
payment, and, therefore, that it 
was no ground of nonsuit in eject¬ 
ment, that the declaration was 
served on a day subscciueht to the 
day on which the demise was laid, 
that being after the rent became 
due; because the title of the lessor 
must be taken to have accrued on 
the day when the forfeiture would 
have accrued at common law by 
non-payment of the rent. Doe d., 
Latorence and Others v. Shawcrdiis, 
H. 5 & 6 G. 4. Page '^52 

45* Upon error from an inferior 
court, it appeared by the record 
that in an action of debt, a sum¬ 
mons and attachment issued at the 
same time^iiud were returnable at 
the same time; and neitluir of them 
was served personally on the de¬ 
fendant. At the return of these 
writs the plaintiff declared, and at 
a subsequent court had judgment 
by default, the defendant never 
having appeared, and no ap¬ 
pearance having been entered for 
him. The recorder of the inferior 
cohrt certified that to bo the prac¬ 
tice of the court according to im¬ 
memorial custqm; Held, that the 
custom to declare against a de¬ 
fendant before entry of appearance 
by him or by some person for hint, 
was bad in law. o 

Serable, that the custom to issue 
a summons and attachment at the 
same time, was also bad. Wil¬ 
liams V. Lord Bagot {in Error), 
H.5&6G.4. 772 

46. Where the tenant of certain pre¬ 


mises under-let a part by deed, 
and the original landlord distrwned 
for rent upon the under-tenant: 
Held, that assumpsit would, not 
lie by the latter against his lessor, 
upon an implicad promise to in¬ 
demnify him against the reitt pay¬ 
able to thn superior landlord. 
.^cklencker v. Moxsi/i H.5 &6 
' ■ • Page 789 

47) In. an action for negligence 
against an attorney, who vsas em¬ 
ployed by a purchaser to inspect 
the title to an estate, it appeared 
th 9 .t-by indentures of lea^e and 
, release of the .9th and 10th of Oc¬ 
tober 1796, the estate bad been 
conveyed to T, M., the father of 
tl|.e vendor’s wife, and to S. C. to 
‘hold uuto the said T. M. and J. C, 
and their heirs and assigns, to the 
use and bchoaf of the said T. M. 
and J. C'.,and the heirs and as¬ 
signs of the said T» M- for ever, 
the estate of J. C. being used only 
in trust for the said T.M., his heirs 
and assigns. T. M. devised the 
estate to his daughter and to the 
heirs of her body, but in case She 
died without leaving any issue of 
her body living at her decease, 
then to his nephew T. M. and his 
heirs for ever. The daughter af¬ 
terwards by ^argain and sale of 
the 11th of February 1814, con¬ 
veyed the estate to one J. W., to 
the intent that he might become 
tenant qf the freehold, for the pqr- 
pose of suffering a recovery, and 
a recovery was suffered in pur¬ 
suance of such deed. The daugh¬ 
ter afterwards; by deeds of lease 
and release of the 4th and 5th 
MaMi 1814, executed upon her 
marriage, reciting thaw she > was 
seised in fee simple of the estate, 
conveyed the same to two trustees 
in trust for her and her husband 
and their issue, and in default ‘of 
issue to such person as she should 
appoint. The marriage was after¬ 
wards 
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wtU'cU solemnized, and the daugh' 
ter died without issue, and devised 
the estate in fee to her husband, 
whO'survived her. The husband 
having contracted to sell the es¬ 
tate to the plait^tifF, in pursuance 
of that contract, delivered an ab¬ 
stract of his title to tlie defendant, 
as attorney to the vendee, and ^his 
abstract contained the deeds lit’ 
the 9th and 10th of October 1796, 
but ^ omitted to state certain in¬ 
dentures of lease and release^tff 
the 25th and 26th february 1814, 
whereby J. C. conveyed'the ^said 
estate vested in him unto the 
daughter of T. M. in fee; but an' 
abstract of these deeds was deli¬ 
vered by the vendor’s solicitor to 
the defendant, four months befoi^ 
the conveyance of the estate was 
executed. The „de/endant laid 
before counsel a case containing 
an abstract of the deed of the 11th 
of Februm-y 1814, and of the re¬ 
covery suffered in pursuance of 
it, of the deeds of the 4th and 
5th March 1814, and of the will 
of the daughter of T. A/., but 
omitting altogether the deeds of 
the 9th and lOth October 1796; 
and it further stated, that T. M. 
was seised- in fee of the premises. 
The opinion of counsel was, that 
the vendor had a'good title, but 
that opinion would not have been 
given if the deeds of lease and 
release of the 9th and 10th Oc* 
tober 1796, or those of the 25th 
and 26th February 1814 had been 
slated. The plaintiff ‘afterwards 
being advised that his title was 
incomplete, paid a sum of money 
to r. M. the devisee in lelniJnder, 
for a confirmation of his title: 
Held, first, that the recovery suf¬ 
fered by the daughter of T. ,/lf. 
was invalid, bemuse ^t that time 
live legal estate for life was in 
J. and she wai on)y equitable 


maipder in tail, and, therefore, that 
^he title was bad. 

( Held, secondly, that upon these 
facts a jury were warranted in 
finding the defendant guilty of 
negligence, so as to make him li¬ 
able in this action. Ireson v. Pear- 
man, pent, one, Sfc, Hf 5 & 6 G- 4. 

Page 799 

48. Where a scheme for establishing 
a tontine was put forth, stating 
that the money 'subscribed was to 
be laid out at interest, and after 
seme subscriptions had been paid 
to the directors, in whom the ma- 
nagement of the concern was 
vested, but before any part of the 
money was laid out at interest, 
the directors resolved to abandon 
the project: Held, that each sub¬ 
scriber migitt in an action for 
money had and received, recover 
cjbe whole of the money advanced 
by him, without the deduction of 
any part towards the payment of 
the expenccs incurred. Nockells 
V. Crosby and Others, H.5 &. 6 
G.4. 814 

« POOR.""” 

statute s'UG.S. c. 137. f.6. no 
churchwarden or overseer of the 
poor, either in his own name or 
in the name of any other person, 
shall supply _/br his own profit any 
goods, materials, or provisions for 
the use of any workhouse, or other¬ 
wise for the support or mainte¬ 
nance of the poor in any place for 
which he shall be appointed over¬ 
seer, during the time he shall re¬ 
tain such appointment, nor shall 
ube conceraed directly or indirectly 
in supplying the same, or in any 
contract or contracts relating 
thereto, under the penalty of 100/.: 
Held, that an overseer who sup¬ 
plied coals indirectly for the use 
of the poor, was not liable to atty 
penalty, unleya he did it with e 

view 
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view to his own profit. Skinner v. 
JBuckee, jT. 5 G. 4. Page 6 

POOR RATE. 

See Overseer, 3. 

By a statute of the 9& lOW. 3. tlje 
poor of the town of Kings^on-upon- 
Hull are placed under the ina* 
nt^cment of a corporation esta¬ 
blished by that? act, and a^-c to be 
maintained by money to be levied 
“ by taxation of every inhabiyint, 
and of all lands, houses, tithes iin- 
propfiate, appropriation of tithes, 
and all stocks and estates in the 
said town in equal proportions, ac¬ 
cording to their respective worths 
and values." Upon an appeal 
against a rate madb by virtue of 
this act, it appeared that it omit; 
ted, first, persons not resident* in 
Hull, but having stock in trade 
there which had produced a Spe¬ 
cified profit in the last year; se¬ 
condly, a tenant of houses wliich 
he underlet at a specified profit, 
the undertenants being rated, but 
excused ffom paying oij account 
of poverty; thirdly^ owners and 
part owners of ships registered at 
i/u//, and trading to and from that 
port, and within the port at the 
time when the rate was nmde. 
Some of these persons were resi¬ 
dent in Hull, others w^ere not. 
Some profits had been derived from 
the ships in the preceiling year, 
but the appellants could not shew 
the amount: Held, that the act 
in question made all personal pro¬ 
perty rateable, w'hethor the owner 
were or were not resident in Hulk 
and that consequently the first 
and third classes of persons ouglit 
to have been included in the rate, 
and tliat it was not incumbent on 
the appellants to shew the amount 
of profit made by the ships, for that 
it being established they were pro- 
VoL. III. 


fitable, they ought not to have 
bam altogether omitted: secondly, 
tliat the tenant of houses Underlet, 

I as before mentioned, Was not liable 
to be rated. The'fiif^/Dock Com¬ 
pany were isatc||^at the full^m^iot 
of their profits, without fiest mak¬ 
ing any deduction for the poor- 
rate: Held, that this was wrong, 
•lhat the “worth awd value” could 
only^be the profits, minus the out- 
*going8, and that, iherefoie, sup- 
jjosing other property to be rated 
at a rack lent, tlie poor-rate should 
have been calculated upon l^ch a 
sum as would, together with'the 
* rate, make up the whole amount of 
profits. The King v. The Hull 
Dock Company, M. SG. 4. 

* ■ . Page 516 

PRACTICE. 

1. The court will not change the 

venue in an action on an award. 
Stanxi'ay v. Heslop, T. .*5 G.4. 9 

2. Ahhumpsit for goods sold and de¬ 

livered, and on the money counts. 
Pleas, general issue, arid the sta¬ 
tute of limitations. Defendant 
paid money into coiirt generallv: 
Held, that such' payment did not 
take the casa out of the statute. 
Long v. Greville, T. 5 G. 4. 10 

3. Where a ifcfendant was by a 

.Judge’s order allowed to go ’ to 
trial upon certain terms, upon pay¬ 
ment to the plaintiff of a certain 
sum of money and the costs in¬ 
curred up to the date of the order; 
and the plaintiff consented to the 
trial proceeding on those terras 
before^the costs had been paid: 
HehlP, tltat the defendant havidg 
obtained a verdict, waa bound to 
pay those costs, and could not set 
them off against those aftcrwiu'ae 
taxed for him on the postea. ' jfs- 
pinall V. Stamp, T. 5 G. 4. 108 

4. In K. B. a defeifdant s^Ved with 
a copy of process by'oi^^inah 

^ 3 P eight 
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eight dejs from the quarto die 
.post of the return of the ptsooess 
»to enter an appearance. Hunter 
V. Simpson and Another T. 5 G. 4. 

110 

5. Where a d^ix}ant was duly ren¬ 
dered after judgment in discharge 
of his bail> but notice thereof was 
not given until aRer execution lj[ad 
been regulstply issued and exe¬ 
cuted against the bail, thp Court ] 
set ^ide the execution, and en¬ 
tered an exonerctur on the bg^iT- 
piece on payment of costs. Thorne 
' hM Others v. Hutchinson and An- 
other^T.SGA. 112 

6« The Court will order an attorney’s 
Inll to be taxed, thougir it consists 
merely of a charge for drawing a 
warrant of attorney and {ittendiftg 
a defendant respecting it. Wilson, 
Gent., one, SfC. v. Qutteridge, T- 
5G.4. , 157 

7. The Court will not set aside the 

service of a latitat served in a 
wrong county, witliout an alTulavit 
that the place where it was served 
is not within die conhnes of the 
county into which it is issued. 
Storer v. Raison, T, 5 G. 4. 158 

8. In trespass against a magistrate 
for an act done* in execution of his 
dlRce, the Court, after,issue joined, 
and notice of trial given, allowed 
4ibe defendanit to withdraw his 
.pleas, pay money into court under 

die 24 G. 2. C.M. s.4., and plead 
. die general issue de novo. Nestor 
V. Nemoiae and Another, T- 5 G.4. 

159 

9. If a defendant remove an indict¬ 

ment here by certiorari, giving the 
usual, recogj^aoce under the sta¬ 
tute c. 11., a^a l/b found 

guilty, before the day in 

wlrare liable to pay the 
etUftSK, Ty King /Turnerf T. 
; :vSGi4., { 160 

^ m action, for thel breach of a 
>.;;~;lii^laiv, restralliihg iprsonS from 
trades the limits 


of a corporate city, jpmless they 
become freemen, the Court will 

< compel the corporation Co allow 
the defendant to inspect the bye- , 
law in the corporation books. Har¬ 
rison and Another v. IVilliams, T- 
5G.4. Page 162 

11. Thi^ Court will order an exone- 
retur to be entered on the bail- 
piece in all cases where the de¬ 
fendant is entitled to be discharged 
out of custody'; and, therefore, 
where a defendant obtained a cer¬ 
tificate under a commission of 
bankruptcy before trial, and did 
not plead it puis darrein continu¬ 
ance, the Court relieved the bail 

I on motion. 

i ■ The defendant had become bank¬ 
rupt thrice, and had not paid 15s. 
in the pound to his creditors under 

, the second commission: Held, that 
'll he third commission M’as not 
therefore void, but voidable only. 
*Iudd V. Maxfield, T. 5 G. 4. 222 

12. Where a plaintiff’ has recovered 

a sum of money composed of se¬ 
veral items, some of which he was 
not in strict law cntjjlled.to rctover 
under ,the declaration in that ac¬ 
tion, but w;hich he would be clearly 
entitled to recover by declaring in 
a different form, the Court will not 
reduce the damages. Per Abbott 
C. J. Mayjield v. Wadslcy, T. 
5G.4. 3.57 

13. In case for words, defendant suf< 
fered judgment by default. At 
the execution of the writ of ’in¬ 
quiry, the plaintiff offered’ no evi¬ 
dence, and the jury assessed the 
damages at 4(V.: Held, that it was 
not hicumbent on the plaintiff to 

•* give any ’ evidence, and that the 
jury were not, under such circum¬ 
stances, bound to give nominal 
damages only. Tripp v. Tkhmas, 
M.5GA. 427 

14. Where a defendant was arrested, 
and holden to special bail for 28/., 
and paid 2/* into cettft, and aftei^x* 

wards 
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wardsihc; csiuse, before it came on 
for trial, and all matters in differ¬ 
ence were referred to an arbitru'* 
tor who bad power to examine the 
parties and call for books, &c.; 
and it Was agreed thff^'thc costs 
Should abide the event, the arbi¬ 
trator having awarded to t^e plain- 
ti6f the sum of U. 19s., a motion 
^as made to allow the defendant 
hia costs: Held, that this was not 
a disc within ‘the 43 G. 3. c. 46. 
s. 3., and that tfie defendant was 

* not entitled to costs. JCecjf* v. 
Dtel^e, M. 5 G. 4. 

15. Where the third proclamation 

was made at the door of the church 
of the parish of which the defend¬ 
ant was described to be in the writ, 
atid in the bond u|^on which the 
action was brought, hutllriiere he 
did not reside at the time when 
the proclamation w'as made, flie 
Court reversed the outlawry a^for 
vmnt of proclantations, and ordered 
bail to be taken to pay the con¬ 
demnation money. Ra^erv. Cooke, 
M. .9G.4. 529 

16. Where an*applicatron is made to 

set off costs and damages in one 
action against those lecovcrcd in a 
cross action, an attorney has a lien 
on the judgment obtained by his 
client against the opposite party, 
to the extent of his costs of that 
cause only. Stephens v. Weston 
and Griffiths, M. 5 G. 4. 535 

17* An ejectment brought in an in¬ 
ferior court on a lease executed 
and sealed on the premises which 
wore within tlie jurisdictiem of that 
court, may be removed into this 
court by certiorari, if thefe be any 
ground for belieying thht it canndt 
be impartially tried in the inferior 

* court. Patterson dew,. Gradiidge 
ahH Others v. Bades, M. 5 Q. 4. 

550 

18v The Court will not, before issue 
1016 ^ 4 ^^ entertain a motion to 

* <ihat^e the irtntie in sm action on 


a specialty. 

19. By the sfittute 13 

upon an appearance the. de¬ 
fendant by audr^(^ of 
wherein the prqtf^ 
unless the plaintiff decW9 ;&#^ 
the end of the term then 
^wing after appearance, jud^niteht 
*of non pros, for w9ht oi a d^lai> 
ation.may be mitered s^dst'fiim: 
*11 old, thatr.:4>e statute 
*44ated a]^eace|j%t^'^Vas 

would^ entitle the 
cl^re ;*and, therefore, wtie^a||Pi-; 

I tat against three defendaiai^i!i|^^ 
issued, returnable on the 
of Trmiiy ttrm, But"Only 
the defendopta being servea^'' am 
'alias issued returnable on tbel| 9 t 
day of Michaelmas temi, and 
other of the defendants was servi^ 
witli a coyy ; in Hilary term fl|f- 
lowing a pluries latitat issued^^ re¬ 
turnable on the last day 0t; H^ry 
term, but which was pj^^rvedi^ 
the third defendant, and another 
pluries issued returnable on tbe 
19th of May in Easier term, a 
copy of which was ^served on the 
third defendant; an appearance 
was entered for all the defendants 
in Easter term, and 'the pliuntiff 
not having declared in Tripity 
term, the defendant signed Judg¬ 
ment of non-pros: Held;; .that sumt 
judgment was regular, within the 
sfat. 13 Car. 2. c, 2. s. 3. Inimod 
V. Mawjey, M, 5 G. 4. 553 

20. A speejal Case was stated for the 

opinion of the Court. Ihe ^ehter 
part of the statement waf ficti- , 
tious. • 'I'he Court dped did attor¬ 
ney.* In the Matter of Etsttn^fm 
Attorney, M. 5 G. 4. • A,'‘d97, 

21. Where a continuance 
ffotn Trinity to die first 
Michaelmas term, and^maitwi^-. 
ing during the Intisn^ 

ed. before the first 
mas term by way/ 

3 P 2 dpirein 
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iUrr^in continuance, the Cumt or-1 
dered the plea to be taken off the | 
file. The King v. Tayloi^ II | 

6 & G.i, Puj^c 01 2 

22. The sheriff haviu" taken 

in exceutidifioindci a h. fa., tlu 
proceeds of a»c not 4 ifH- I 

cient'ro sati^fy the plaMtilV*. (la la, 
canrot aj»amst linn letani anj 
tiling bo\onJ^tIic poinda^L a!lo\< , 
ed b} the Vtatule JO / Or. <. 1 . 1 
Buckie Btivci, II. ,'J A i (i 

23. The appoint inenl of'>iuvj.\o."'oi 

highways unvki the* i 

cannot be uino\cil into tins c.nnt j 
by ccitioian. The Lin^ a. 'J/i « 
Juslitei oj hi. Atbuh'i, II. 1 ^ 

6 4. 0 

24-. The Couit refined t to t'n iiu, 
ttrto take an acc'unt oi t*'i u O', 
and proh*. of .ni tstaU i \ »1 
by the planiti*!, aaIi mils I | s ' 

Sion 1)\ Aiitia or ai‘( . il 

ordcic t ♦’ t til* p*until hi 
gi\c .p t'’ 'SMon if It appi. i il 
that a*i tjl^ ' cs du(. to Inin h d 
been ’ Pan \. I at m /, 

II. 5 ^i a i' 7 ). 

25 In loit, a f sum., on' I> li¬ 
able procc&sj«{H nijy aa u 1 t s^vd li, 
maA declaie sepaiatch a.,iiiist o.k 
of them. IVihon Li my l\, II. 
Bf^iULi. 7U 1. 

26. Where a denindan* ohtnntd t nt 


to plead on the tcinu of giAing 
judgment of the tti; , nid aflti- 
wards brought a nut oi tiioi, the 
Court quashed the am it. CV. ( \ | 
Maset/, H. 5 &. 6 G. 4. Paae “.o > 
27. Where a paify sot king.to uvtist 
an out]a,}vry, does not app^.n m 
pcrsunJj|||l|bvattoincy, It ina t ij • 
pear J^H|ba It that tht taVnrniv 
acts ojjHjHBtnnt < of the outl ia* . 

Ihuhaum, II Jj A. 

6 G, 4. 7h0 

26. fu case against an atto'ui} loi 
Siegligcnce, it appealed that the 
pltimtifF in ////<ry teun 4 G. 1 , 
'Idttttuned final judgment against IL 


PRINCIPAL AND A<D:NT. . 

siho suneiulcicd in discharge of 
Ills bail on the day prtjcedmg the 
esso'gu di> of Taster term* but 
not CL ot the souender was not 
givtn until two days af\crwardi». 
IL not haAiitg been charged in ex¬ 
ecution in LasUr tcini, was super¬ 
seded and di'-thaiged out of cus- 
tod} 0} a Jud.,c of K.B.: Held, 
that the pieseut at lion could not 
be 11 ) unlaiiud, toi that IL w'as ini- 
piopnU supciioled, inasmuch as 
the tA } it I ms allowed by the* lule 
ot AOMit Iliii.) 1 / Uini I'GG.iL for 
ciiaigu'g a pii-ouci iii executiou, 
au to ht. ealtu'attd funi t4ie tune 
of giAmg noi.t.'ot the suiiender, 
AAliitli in till ca'.e was not done 
ui.lil aitei tlu legal eonimtnec- 
11 lit oi Itstii teiiii; Held, so- 
1)1 iw th t* cAtii li IL hadbteu 
piopiifv Mipei-Lded, still the pie- 

ot ('eft nil Hit AAould not haAe 
i) ( 0 ]i ihle* to an ai turn ioi lugli- 
't'KL, til nuamiij, of the luleof 
( Hit bill , ohsfuie. Liidiir\. 
11 lolt, II 5i^b a.U Page 738 

PH List MPIJON. 

Ve IA ini Nt 1,20. 

Pi:iNCIP\L AND ACJCKT 

1. impl())td Z?, 111 . igeiit, to im- 
]>n. t At Is iio n a i(>uign counti}. 
Ip )ii till an.A a) oi the goods, i/., 
aaIioia Nid( il m I ondo /, tiansmitted 
to I , AAho u ided m ilie counti}» 
tit iiAoui, but dihveisd the bill 
oi luting to a waiihuu'-i kecpei, in 
oiilei to get the goods enteiedand 
waiel'oi ^ed. In the waiehouse- 
keipei is hooks tiu} wcie* di set died 
jUs till pK.jMt} of //. B} the bill 
of liuhiig the goods wiie to be* dc- 
liAtied to tlu Older of the shipper, 
oi lub a* sign*, and It w as indorsed by 
the* slnppii in blank. B. had no au- 
tlioiitA lioni /. to sell thcgoodb,but 
aitii till} had been ilanding in his 
i'aine* in the wai chouse-keeper’s 

books 
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books nearly five months, i?,. sold 
them: Held, in an action of trover 
brought by A. against the pur-i 
chasers, that upon these facts, the 
|ary ought to have been directed 
that A. was entitled to recover, in¬ 
asmuch as B, had no authority to 
sell, or, at least, it ought fti have 
been submitted as a question of 
fact to the jury, whether A. by his 
conduct enabled Ji, to hold him¬ 
self out to tlie vAirld, as having the 
property, well as the possession 
of the goods. J)i/er v. Pearson 
and Others, T. 5 0. 4'. 'Page 38 

2. Whefe a foreign prince gave bonds, 
whereby be declared himseiC and 
his successors bound to every'per¬ 
son who should, for the time being, 
be the holders of the bonds for tbe 
payment of the principal and inte¬ 
rest in a certain manner : Ileld^ 
that the property in those inslfu- 
ments passed by delivery, as the 
property in bank notes, excheq’lior 
bills, or bills of exchange payable 
to bearer; and that, consScqr.euLly, 
an agent in wliosc; hands such a 
bond was plj^ced for a special pur¬ 
pose, might confer a goo^d title Ijy 
pledging it to a person who did luit 
know that the party pietj^iug was 
not the real owner. Go/g/V?- v. 
Mii’ville and Anolher, T. 5 (i. f. ‘l-j 

3. The master of a sliij), which was 
injured by the perils of the ^ca, put 
into the Mauritius, and there ab.in- 
doned the ship and cargc', which 
werc'^irtcvwards sold under an or¬ 
der of the Vice Admiralty Court 
there, and the proceeds paid into 
that court. Tiie cargo was not 
damaged or perishable, mor was 
there any pressing necessity for tlic 
sale ofit* The owners of the cargo 
brought an action on the ca:o 
against the owners of the ship for 
wrongfully selling the cargo, in- 

, stead of carrying it to London, 
according to their contract, witli a 
count in trover, and recovered a 


general verdict for the value of the 
ship and freight, which was one* 
fifth of rtie value of the cargo. 
They also sent out a power of at¬ 
torney to an agent a^ie Manntms, 
to procure fromidlne Vice AdoJi*' 
ralty Court there, the proaeed* of 
the sale which had been paid ill. 
The agent demanded them, bttt 
•fliey had been previously remitted 
to the High Court of Admiralty in 
this country. In an action*for rjno- 
*-wy hud and received by the owners 
against the purchaser of tbe goods: 
Hcld.'Mirst, that the captain had not 
any authority to sell the Cargo, al- 
* though acting bonn fide, and under 
the authority oflhe Vice ^Vdnjiralty 
Court; secondly, that the recovery 
•againsj the owners of the ship was 
no answer to the present mkibn; 
thirdly, tl|||it,the proceeds of the 
sale at liie Mauritius not having 
been paid when demanded, the 
phiintiils were in tbe same situation 
a*, if no such detnand had, been 
made, and lltorefore ^titled to re¬ 
cover the value of the goods from 
the defenilant. Morns and An¬ 
other V. Robinson, T.^5 G, 4. 

* I\ige I9S 

4. Certain bills of excliange, drawn 
upon and accepted b}’ tbe /. 
Company in favor of W. H. in 
India, were ifl'terwards indorsed to 
/). and C. by an agent for W, H, 
under a supposed aiuhorit}*' given 
by a power of attorney, which was 
seen and inspected by the. ac¬ 
cept ors* D. and C. iutWsed the 
bill to !f, and Co., their bankers, in 
order tlnit the latter niight,‘as their 
agents, present themfrflfor payment 
wbcfl anc; /?. and Co. put their 
names-on the buck of tli$ bills, pre¬ 
sented them for payment, and re¬ 
ceived the amount, which’ Aw 
soon after paid over to their prin¬ 
cipals. It was afterwards d^^co- 
vered that the fiowev of atWnoy 
given by ?r. //. did not nuthorise 
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hii i^nt to indorse the bills, and 
CImb administrator of IK’IL, in an 
^ p^on against the aeceptoro, rp> 
covered the amount of them. The 
acacptois bi ought an action 
against i?. and decUicd, 

oft fi supposed utidei taking by 
them, that they, as holder^, were 
entitled to rec civc the am mat of 
the bills. The jury lound tliat\*“a> 
plaiutiffs paid the bills on tlic laith 
ofthf power of attorney, and dot 
of tne indorsement by the df- 
fendants, and that the latter paid 
over the money before they had 
notice of the invalidity of the' hi si 
indorsement: Held, that, undei^ 
those circumstances, the pi iintilF'> 
could not recover against the de¬ 
fendants. ^ • 

Seinble, that an indor>cr docs 
not imphcitlj war^an^ tbcsalidity 
of puor indorseinents. J/ic Jm t 
India Company v. 'Tniton and 
Others^ T. 5 G. 4. Pago ‘2^0 
5. A. and Co. nicrchatit-> at Hio Ja- 
neiro, consigned cotton^ to H. in 
this country fur sole, and bills 
of iiding, which shevud tliat toe { 
cottons were sent on account and 
risk of the*consignois. li. em¬ 
ployed C. and D.f brokeis at Lm t - 
poolf to effect the sales, winch they 
did; some at a credit of tun days, 
and bills at thrccllnunths; othcis 
for cash in one month. C'. and D. 
made large advances to /i., and 
received the proceeds of the cotton 
when due. Bcfoie that tunc /?. 
bad become bankrupt. Tn an ac¬ 
tion by A. and Co. ag<lmst C. and 
D. for money had and received. 
Held, that the latter were not en¬ 
titled^ to retain f^the ^lalvancc^ 
mde b£|^ia|||i|||b for that he 
was a^H^I^PHKnly, and had 

* and vvetc entitled 

to recovSrTOe met proceeds, de¬ 
ducting such <BUfns only as li. 
'^uld nave retained. A. and Co., 


Vhim they consigned the cottons 
to B , requested him '^to make re- 
, iniitances m anticipation of sal^s t 
Held, secondly, that this lequest 
did not give B, any special autho- 
illy to pledge the goods. Quei~ 
ioz and Others V. Trueman and 
Anotheif T. 5 0.4. Page S42 
6. An *agent employed by a com- 
Micicial house in London to collect 
debts 111 the comitiy, delivered a 
parcel containing bank notes to a 
common carrier, to 4)C forwarded 
t 4 > ills pi lucipals in London^ which 
parcel'was lost. Tho cainers had 
given notice that they w’duld not 
be accountable for paicols con* , 
taming bank notes. The agent 
had no knowledge of &ucU notice, 
but the ptincipals had: Held, that 
It Mas tticii Uiity to have instiuetcd 
then agent nut to send bank notes 
by dial caiiici, and that the latter 
\v as not 1 espo isible. Maijhcvo and 
Another v. Lames and AuotkSTt H* 

•i i\. 1) (t 1. (SOI 

PUOHIBinON. 

A (.mate cannot the benefit 

of a [iroeecding by inonitiou for 
tl'e iecovp*y ot a salary assigned 
by ‘I bishop without the consent of 
the incumbent, the incumbent be¬ 
ing lesidcnt on his benefice, luid 
dischaiging the duties generally, 
but desnous of tlie assistance of a 
curate. The Kini> v. 'The Bishop 
of Pile} hot ought 'I \ 5 Cr.4.^ 17 

PROMOTIONS. 177 

PUIS 'DAllIlIEN CONTINU- 
^ AN(^E. 

See Pi,rADiNtf, 21. 

RATE 

See iNCLosuitE Act, J. Oversehb, S. 

Poor Rate. 


SETTLEMENT. 


• RECEIPT. 

See Stamp, 2. , 

REMOVAL, ORDER OF. 

An order of reniova] was made, and 
suspended on die same day, by 
reason of tlie infirmity of die pau> 
per. She lived three years at\er- 
wards, and no notice of the order 
- of removal was served on the 
parish to v^hich she was to be re¬ 
moved under the orders until ^ter 
the death of the paupci: lleld, 
that fioticc of the order not having 
been served within a reasonable 
tunc, the order of removal was a 
nullity. The King v. The Itiha- 
bitanU of Lampeter, M. 5 G. 4. 

’ Page 454 


HULLS OP COURT. • 
T,SGA, 176,* 177 

SEA. 

See Lvinrvci. 3. 

SETTLEMENT — /?// A>i)prenUce‘ 

ihip. • 

1. A paupci, settled in the paiish of 
N* C.f in the county of Not/mg 
ham, was, pursuant to an oulei of 
two justices of the county, bound 
apprentice by the churchwardens 
and overseers ol that parish to A.Ii. 
of another paiish, m a borough 
situate in the same county, but 
having justices who had exclusive 
jurisdiction therein. The iiukii* 
ture was allowed by the two county 
justices, but no notice*was givenrto 
the overseeru of the poor of the 
parish in the borough of the inten¬ 
tion to bind such apprentice, nor 
aiid they or any of them attend 
before the county justices who al¬ 
lowed the indenture, and admit 


such notice: Held, by three ju»« 
tices, AhhoU C.J.di88entiente,thMi 
by 56 (t. 3. c. 189. the indentum , 
was void for want of such notice, 
and that the pauper did not gain 
any settlement by se^rving under It. 

I The King v. :i^irinhaU9nie qf 
Newark-upoH’Trenti T, 5 C?.4i. 

Pegargg 

2. ,An infant bound himsolf appren>* 
*tice for seven ycers, and serted 
^thiee ofthem; having then quar'« 
Veiled with bis master, tlgi latter 

Vgfiered to sell him the remainder 
of his time for 6d. The infant 
p^id \he money, and went away, 

^ and bound himself to another mas¬ 
ter in another parish: Held, that 
the infant had no power to dissolve 
the first apprenticeship; the^ se- 
* cond binding was therefore invalid, 
and no settlement could be gained 
by scivic^; under it. The King v. 
The Inhabtiants of Wigstm, Af. 

5 G. 4. 484 

3. Whore a parish has united with 
others for the support of the poor 
according to Uie provisions of the 
22 G. 3. c 83., aud a guardian has 
been appointed, the churchwar¬ 
dens and overseers may neverthe¬ 
less bind poor cltildren appren¬ 
tices, and It 16 not necessary that 
the guardian should ‘sign the in- 
indentiuc. The King v. The In* 
habitants ofLuilemxsoiih, M, 5 6.4, 

487 

SETTLEMENT — % Hiring and 
Service, 

A. /?., af ten years of age, went to 
r. D,* for meat and clothes as 
long a!> he had a mind to stops hn 
was to do what he could, and What* 
he^as^bid. A.B, remained two 
years v. ith Q» D. upon (hese terms t 
Held, Uiat there was no yeiurl^ 


5G.4. 


3 P 4 


459 

SHIP 



m SHIP OWNER. 


STAMP... 


; V SHIP OWNER. 

of a ship, wfiich was in- 
,^| 0 f 6 d by the perils of the sea, put 
the Mauritius, and there 
abandoned jhe^;sliip and cargo, 
which were s‘dd under 

an ojder of itnl Vice-Admiralty 
Court there,and the proceeds paitl 
into that court. I’he cargo was 
not dainageds dr perisliable, n'ot- 
■ was there" anv pressing necessity 
for the sale oF it. The owners bt‘ 
the'cVgo brought an action oft 
-the case a^inst the owners ofTTu) 
'tdtip, ‘for- wrongfully scllHig the 
^«argOj; instead of carrying it* to 
according to their coo- 


. STAMP. ' 

1. A.*entered into a written agre^- 
, ment with B, for the hire of a pie^ 

'Of land for the purpose of making 
bricks. C. afterwards made an 
ofter in w'riting to let.another piece 
of land to A. upon the, terms con- 
talnetl in the agreement between 
him (.(^.) and B.; ^nd at a subse¬ 
rpent time A. verbally accepted 
this offer. In an action by C. for 
a breach of sonife of theAerms of 
tliis contract: Held, tliat the writ¬ 
ten offer made by C. was admissi¬ 
ble in* evidence without^ being 
stamp,ed. Drant v. Brown, Exc- ■ 
* cutor of Lrggott, //, 5 kH (J. 4 . 

Page 665 

2. I>i replevin defendant avowed for 
rent due upon a demise, at a cer¬ 
tain fixed rent. Plea, that plain¬ 
tiff did not hold under defendant 

the rent mentioned in theavowry, 
and issue joined upon that fact. 
Af the tri;il, the defendant, in 
to prove the holding as allcgeO| 
tendered in evidence certain un¬ 
stamped papers, the effect of which 
was, lo shew limt iht^plaintifF had 
paid reii^ at ihc rate lucutioncd in 
the avowry j Held, that these pa¬ 
pers '.vere inadmissible for want of 
Ktnmpsi inasmuch as they were in 
effect tendered to prove the pay¬ 
ment of the rent; for if they did 
not. prove the payment of the rent 
they would not support .the issue, 
and would on that ground be inad¬ 
missible. 

'file defendant’s steward proved 
that a lease had been executed by 
the defendant but not by the plain¬ 
tiff, the terms of which had been 
ttcdiiecd into writing by the assent 
of both parties, and he stated that 
to be the final agreement between 
the parties. The plaintiff, in order 
to negative this statement, tendered 
in .evidence another unstamped 
paper, in the. hand-writing of the 

defend- 


^IraCt, Vv?th a count in trover, and | 
jteco^ered a general vci*dict for tlu' { 
value of the ship and freight, wliicl? | 
was bae-^fth of the value* of the} 
cargo. They also sent out n | 
power of attorney to an agent at j 
the Mauritius to j)roc if'e from tlici 
Vice-Admiralty Court there the} 
proceeds' of the sale, whiefi bad i 
beeffptdd in. The agent demanded 
them,' bu^ they had been previ¬ 
ously I'cmift'ed to the High Court 
of Admiralty iii tliis eoiinfry. In an ; 
action fonnOftcy had and received } 
^the owhers against the purchaser 
of tlie-goods : field, first, that the 
captain had not any nutbprity to 
Seir''the* cargo, although acting. 
boh&Hde and tinder the order of! 
the Vice-Adjuiralty Court; sc-! 
ddHdtyj'that the recovery' against 
ffce- owbers of the ship was, no 
d.f4vv%i‘ 'present 'action;! 

thirdly, that tl«l proceeds of the 
at the Mmiritius not having 
bkftti' paid' wheri demanded, the 
pldiutife'were in the saftiS *!itu- 
fttidu ea if no such'^sderaaind had j 
btHph mdde; and therefore entitled 
tb ^edovef4ht?Valuc of tli^ goo4‘< 
diferrd^m^■. . Morris and 
ji4not^et^*¥. RHAihson, T- (?• 

M s • ' ■ I*age l96 



SURET\. 


TITHES. 


945 




ilefeDdant’s steward, thd effect af 
which wa», to shew that if was 
subseqttentljr proposed by him, 
that the plaintiff was to hold at a ' 
rent different from that mentioned 
in the lease: Held, that as this 
paper was not signed by the parties. 

It did not amount to an agreement 
or minute of an agreement/ibut to 
a proposal only, and, therefoii^e, 
that it did not require a stamp, and 
was properly received in evidence. 
Hawkins y-nWarre, H. 5 & 6 G. 4. 

Page 690 
\ 

• STEWARD. 

The lord of a manor may, by deed, 
grant the stewardship of the manor 
and of the courts thereto belong¬ 
ing, for the life of the grantee. A 
term of 500 years, created in 1712, 
was, upon a sale of the estate in 
1785, assigned to attend the in¬ 
heritance. Upon a subsequent 
sale in 1793, there was a general 
declaration in the conveyance, that 
all persons having outstanding 
terms should hold them in trust to 
attend the inheritances; but no 
particular term was specified; 
Held, that in support<jof the grant 
of the stewardship made in 1821, 
it was properly left to the jury to 
say whether they thought the term 
had been surrendered, and that 
they were justified in finding that 
it had. Dartlelt v. Downes, II. 
5&6G.i. 6161 

SUNDAY. 

See Vendor and Vendee, 5. 

• 

SUPERSEDEAS. * 
See Practice, 28. 

SURETY. 

Where B. being indebted to A. pro¬ 
cured E. to join with him in giving 


a joint and several promissory note 
for the amount, and afterwards 
having become farther indebted, 
and being pressed by A. for fur* 
ther security, by deed (reciting the 
debt, and that part a note 
had been given byliim (B.) and €•» 
and that A. having demanded jmy* 
nient of the debt, B. had requested 
(um to accept a further security), 
assigned to A. all his houshold 
gpodsy &c. as a further security, 
(fvith a proviso that he shqftld not 
bw deprived of the possession of 
the pr 9 perty assigned, until after 
three days' notice: Held, that this 
<• deed did not extinguish or suspend 
the remedy on the note, but that A. 
might, notwithstanding the deeds, 
^ue C. at any time. Twopenny v. 
Young,* T. 5 G, 4. Pago 208 

'^frHES. 

•> 

1. Where in case for not carding 
away tithe corn, the plaintiff al¬ 
leged that it was “ lawfully and in 
due manner set out:’’ Held, that 
this allegation was satisfied, by 
proof that the tithe was set out ac¬ 
cording to an agreement between 
the parties, although it varied from 
the mode prescribed by the com¬ 
mon law. 

Whether th? whole crop has been 
left on the ground for a reasonable 
time after the tithe has been set 
out, in order that the tithe owner 
may compare the tenth part witii 
the othei; nine, is a question for the 
jury and pot for the Court. Facey 
V. Hurdom, T. 5 G.^. 215 

2. Where a private inclosure act (re¬ 
citing thst it was expedient that the 
tithes in the parish should be ex¬ 
tinguished, and an adeifiate com¬ 
pensation should be made to tb^ 
vitsar,) enacted that the cotnmil- 
sioners should, in a certain mode, 
ascertain what ^yearly eum the 
tithes were worth, and that there 

should 



USURY. 


Iks taOVBR. 


lIlkloiffiA h0 issaiqg mA |«y{iit>le to 
out of lai^s, «uch 
tp|tr]iy oonit ** fr«f (un4 dear of all 
iaxee. and deductitma what- 
aoevarHeld> that tiie vicar was 
rateahhi^o the poor in respect 
of ye|dy\«a> ao ascertauied 

md tsaid to him* Clerk, 

v« H. 4 & 6 U> 4. 

Page 3p3 


a TITLE DEEDS* 

^YcffiOOfi anO Vendbf, fT* 

i 


TRESPASS. • 

la tregpaas against two magistrates, 
f(^ jg^ving plamtilF’s landlord po&- 
(MMsim of a farm as a desurtSd 
fattp^ they produced in evidence 
a record m their ^r< ceedtngs un- 
that act, which ret loith all 
such circumstances as were iieces- 
Ktty to give them jurisdiction, and 
hy whion it appeared that they bad 
pursued the mrections of the sta¬ 
tute: Held, that this was con- 
i^uaive as an answei to the action. 
3«uiea V. Clarm and Another^ II 
6&eG*4, 649 


TROVER. 

c 

I. dl* i^ployed B* his agent to im- 
0 ^ goods from a foreign country. 
Upon the arrival of the goods B., 
vmo reoded in Condont transmit¬ 
ted to A-i tvho residoiil m the 
iCoWiti^ the invoice, but delivered 
dke hih oC lading to a warebouse- 
heepaTi m order to get the goods 
enter^ and warehoused-* Jn the 
wtu^ttse^eaperV hwks they 
ware 4h««fU>ed as the property of 
if. dip h^l of ioding the goods 
wardlo*«ha «41v«rad w the order 
rthO^piporor hia assjgus, and it 
Torie4hy\heslttpi>win blank, 
ahwority A* to sell 


• the goods, but after they had baen 
standing in lus name in the ware¬ 
house-keeper's books nearly 6ve 
months, JB* sold them t Held, in an 
action of trover brought by A» 
against the purchasers, that upon 
these facts the jury ought to luive 
beep directed that A» was entitled 
to recover, inawnueb as B, bgd no 
authonty to sell, or at least that it 
^ought to have been submitted as a 
question of fact^ to the jury, whe¬ 
ther A* had by ms conduct enabled 
B. to hold hmiseU out to the woild 
ks having the property as uell as 
the posbession of the goods. Dt/ei 
V. Pe'inon and Others, T, S G. 4. 

Page 38 

2. Plaintiff having contracted to pur¬ 
chase an estate of B*, had the 
deeds of conveyance prepared at 
his own expence, and sent them to 
• B. fur execution. B- ex^ccuted 
*and gave them to a servant td be 
I kcut back, the servant delivered 
them to detendant, an attorney, 
who had a demand upon B fat bu¬ 
siness done m his profession. Ko 
directions weic given to defendant 
to retam the deede until the pur¬ 
chase money should be paid, borne 
necessary qiarties refused to exe¬ 
cute the deeds, and plaintiff having 
abandoned the conn act, demanded 
the deeds from the defendant, who 
refused to deliver Utem up, claim¬ 
ing to have a lien for his demand 
against B, In tiover for deeds and 
stamped pieces of parchments: 
Held, that the plaintiff was entitled 
to iccover the deeds, at all evehts, 
in a cancelled if not in an uncan- 
celled state. LtUkdede J, dubt- 
iante, ' J^sdade v, Oxenham^ T» 
^ 5G.4^. 225 


USURY. 

1, When a person has two demands 
upon another, one arising out of a 
lawful contraot, tile other out of a 

cbntract 



USURY. 


contract forbidden by lanr, and 1il)e 
debtor makes a payment wki^ is 
not specifically appropriated by 
either party ^at time of pay* 
mentt the law iiH|ppr it to 
the debt reco^mid by law; and 
therefore where distinct sums of 
money were due» one fpr goods 
sold, the other for money^lent on 
a usurious contract) and a payment 
was made which was not spehifi* 
cally appropri|ted to either debt 
by uebtor yor creditor, it was held 
that the law wduld afterwards ap- 
ptopnate such payment to thealeot 
foi goods sold. Where a*bi!i of ex¬ 
change was given for the priiicipak 
money lent, and interest to accrue 
due on a usurious contract, and 
before the bill became due the 
lender advanced a.furthcr sum of 
money on the eeneral credit of the 
hot rower, wlitdi enabled the latter 
to pay the bill, it was held tliaf the 
,payment of tlie usurious in|erest 
was complete as soon as the bill 
was paid. Wnght and Anothery 
Aisimieesy v, Latnay T. 5G.4. 

Page 165 

2. A. B* and C. carried on the busi¬ 
ness of bankers in copartnership. 
A, advanced large *.iims of money 
to the concern, which he raised by 
selling out stock, and he took se¬ 
parate bond** for 18,000?. from B, 
end C., for the replacing oC 9000?. | 
3 per cent, consols by each, being 
their respective proportions of the 
stock sold by A. The stock not 
being replaced, A. In ought actions, 
and recovered judgments on the 
bonds. A, afterwiurds letircd from 
the concern, und at that time 
20,000?. 3 per cent, tonsols was 
due to him; by the deed of*djs- 
solution B. and C, covenanted to 

^ replace it by four instalments, and 
that if they failed to do so, A. might 
resort to the jud^ents recovered 
on the bonds; and further, that be 
should have a lien on certain spe- 


dfted itecniitiei for libfric debc^ bd 
also SAHt iatdemiui^ 
ship d^ whitfo th# eove^ted 
to pay. One inslaiifiept ^ rc< 
pla^ when dot* bu^ w C. 
bavmg failed td replace M . 

a new agreetnafir(not >|pl) ' 

was entered iniO; whereby 
agreed that foe tcamfot^fom abWi 
,bc considered as a loan tdf fooifoy 
* from the drat, aed thM foe ittM 
^ pro^iiiCBti by the s&io ffP 
3 per cents, which remised 
vj^'hich was 10,(^?., alnoukt Ifoi db 
dcbl^ and be repaid at a future dc^ 
With 5 per cent, interest. The value 
of 15,000?. 3 per cent, consols 
the date of this last agreement waO 
84IS7?. Before any part of the 
10,083?. was paid. J2« and C* |>e» 
came bankrupts, and at fo# i8wm|| 
of the commission, two out Os foe> 
three repaining days fined by foe 
deed of^Jissolution for foe 
for of stock had passed i 
that the second agreemeot was void 
for usury, but that the deed ckT dls* 
solution remuned biodislfi, and foati 
A. might prove under the com¬ 
mission against JB. and C. for foe 
15,0004 3 per cent, epneobk foe 
value of the twd xustalmenls due 
before the bankruntcy» to be ascer*' 
tained by foo price of consols m 
the days when those suma rOSpeCt.' 
ively became due; the Va^de of foe 
third to he taken at foe prfoe of 
consols on foe day wheu foe cofo*' 
mission issued, with a rehafo for 
the interval betweeu that day and 
the ayy fixed for the re^traMufer of 
that inst^ment; and forfoor, foal 
A. still bad foe lien given by tjm 
de^^ A» having paid certatn ^ 
jfiurtnership debts after he left foe 
ooncera t Held, aecsondlyy foal he 
might prove for those also« UNfoat 
A. remained in foe haob^P P* 
ceived interest upon hia idiweee 
without any deduetioii fii 
tax: Held,*fotr%, ^ m i 

' duci^ 



USUHY. 


wsus to IjiO mode in respect 
! (hot from the sum to be proved 
b|r hincti ineemnch a$ it did not op- 
^peof that the benkrupte hod ac¬ 
counted to government for tlie pro¬ 
perty tuft oa^o monies so paid. 
Parhir V. JlamdofioM and Others, 
T,5Bs4^ Page2S7 

Where the lender of stock re- 
eetved to himself the dividends by 
tray of interelw and the option ot 
deciding at u future day whether 
be have the stock replaced 
,iir^a produced by the saU’^'’ 
jbi repaid to him in monc' with 
dP'lnbr l?ent. intercut: Held, that 
this bargain was usurious, and that 
it made no differenco whetlicr the 
vshole of the agreement was con¬ 
tained in one instrument, or whe-, 
ther the lender procuied tiro c\e- 
cutiott of two Instruments, by one 
of which he might conrpcl the re¬ 
placing of the stock, by the other 
the payment of the money and in¬ 
terest, fVhite and Another, lae- 
outbrSt V. Wright, T.BGA. 273 
^ Debt ^or money had and received. 
Plea, general issue, and set od for 
money lent, paid, &c. At the trial 
St appeared that the plaintifis A. and 
Co. in England consigned goods 
to the demndants and Co. at 
GiMlfar, to bo sold on coin- 
miasion. B- and Co as soon as 
the biihi of lading and invoiccn 
were delivered to their agents m 
London, advanced, through them, 
to A* and Co. two-thirds of the in- 
v^ce price of the goods, by bills at 
nioflsy days; and for those arlvances 
recamd mterest at the rate of 6 per 
<peht. osculated l^mt the date of 
blUi, w'hidh was the usual ratf of 
Warmt at OihraUor. In an action 
ijke liroeeeds of the goods: 
mm V bgt dds tsoadd not he con-J 
ajhmd of money iir 
f,imd wda not asarlpas, and 
deAthdants yere entitled to 
m the motittes so advanced. 



VARIANCE. 

sHarpey and Others, Assigtii^, v. 
Archbold ond Others, TL 58c6GA» 

Page 626 

d. In an actto!a;J^rp>%ht to recover 
penalties und«f||H^ statute of usury, 
It appeared tm^ithe contract was 
made in one county and the money 
paid '(1 another. The venue was 
laid in" the county where the con¬ 
tract was made: Held, that it ought 
to have been laid where the usurious 
Interest was recek’ed. Pearson v. 
M‘ Gouran, H, 5 A 6 Gi 4. 700 


VARIANCE. 

C. Where in an action to a false re¬ 
turn to a fieri facias, the declaration 
stated that the plaintiff in Trinity 
term 2 G.4., by the judgment re¬ 
covered, &c. ■'* as appears by the 
record,” and the proof was of a 
'judgment in Easter term 3 0.4.: 
Hdld, that this was no variance; 
for ♦that the averment as appears 
by the record,” was surplusage, and 
might be rejected, inasuiucli as the 
judgment was not the foundation 
of, but mere inducement to the 
action. Stoddart v.''Palmer, T» 
5G.4. * 2 

2, Declaration *'stated that plaintiff 
was an attorney, and had been em¬ 
ployed as vestry clerk in tlic parish 
of A., and that whilst he was such 
vestry clerk, certain prosecutions 
were carried on against B. for cer¬ 
tain misdemeanors, and in further¬ 
ance of such proceedings, and to 
bring the same to a succes^al issue, 
certain sums of money belonging 
to the parishioners were appro¬ 
priated apd applied to the dis- 
cljgrge of tlie expences incurred 
on account of the said proceed¬ 
ings ; yet defendant intentling, &c. 
to injure the plaintiff in his pro¬ 
fession of an attorney, and to caiise 
hi^ to be esteemed a, fi‘audutent 

. practiser in his said,proifiassio^ and 
m ht* ofitee as vestry alei^ki, and t# 

''■ ■ 'Ciiuse 



cause It to be 
platnUS* had4, 
money belonging tp 

inalld'ousJy 

cerniAk, th^nlalbl;^! stttd 


, pro^^c^n . of we,pel at ^e^rial, 
that this iiapiiitatip^ 'si^^^ Jthe 
j^laiiitin hpd appUe4 the pli^ 
money in p4y^t»ent of 4*^ exjpcheef 
of the prosecution ^iisr ha& 
terminated; Ildd^Hhat this wps no 
variance, because it ^ did not alter 
the chatacter" of the libieU the fraud 
ipapiUed to the plaintiff being the 
sainc whether We tnoney was mio- 
,appiiedjbe,(cBse or after the piroceed« 

’ mgs hp4 tertnihhtedri and that the 
pHegatioti that the %e3 was pdh-^ 
iishedof and eohcernihg tHntaitters 
^oresaidt fM riot i^e it pieces-, 
aftry tp prove precisely tliali We 
, -UbeJ 4id relate ;i;o evei^ pWft.of 
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VENDOR AND VENDEE- 


the request of the vendee, with the 
exception of a small part which 
the latter took away ; Held, that 
there was no acceptance of the 
residue of the goods within the 
Statute of Frauds, section 17- 
Thompson^^aceroni, T. 5 G. 4. 

Page 1 

2. ^."employed j 8., h^aigent, to im¬ 
port goods &om a foreign country. 
Upon the a^inval of the goods*®., 
who resided in Londout transmitted 
to A»y who resided in the country, 
rfie invoice, but delivered tljp^'jiill 
of lading to a warehouse-keeper, 
in order to get the goods entered 

, and warehoused. In the warc^ 
house-keeper’s books they were 
described as the property of B. 
By the bill of lading the goods 
were to be delivered to the order 
of tlie shipper or his assigns, and 
it was indorsed by slii])per in 
blank. B. had no audiority from 
A. to sell the goods, but after they 
had been standing in bis name 
in the warehouse-keeper’s books 
nearly five months, B. sold them : 
Held, in an action of trover 
brought by A. against the purcha¬ 
sers, that upon these facts the jury 
ought to ha^e been directed that 
A. was entitled to recover, inas¬ 
much as jB. had no authority to 
sell, or at least it ought to have 
been submitted as''a question of 
fact to the jury, whether A. had 
by his conduct enabled B. to liold 
himself out to the world, as having 
the property, as well as the pos¬ 
session of the goods. *Di/er v. 
Pearson and Others, T. i> G 4. 38 

3. The master of a sliip, winch was 
injured by the perils of the sea, put 
into the Mauritius, and thire kban- 
doned the ship and cargo, which 

J w6re afterwards sold under an or- 
^ , der of the Vice Admiralty Court 
there, and the proceeds paid into 
■ Tile carge was not 

} ■ dni^aged or peri^able,^ nor was 


there any pressing necessity for 
the sale of it. Tim owners of the 
cargo brought an action on the 
case against the owners of the ship 
for wTongfully selling the cargo, 
instead of carrying it to Londuit 
according to their contract, with 
a count in trover, and recovered a 
getY^ral verdict for the value of the 
ship and freight, which was nne- 
fifth of the value of the cargo. 
They also sent,out a power of at¬ 
torney to an agent at,the Mauri/ius, 
to procure froi.i the Vice A diniraity 
<’ourt tliere, the proceeds of tl»c 
sale which had been paid in. The 
agent demanded them, but they 
had been previously remitted to 
the High Court of Admiralty in 
this country. In an action for 
money had und received by the 
ouners against the purchasers of 
the goods: Held, lirst, that the 
X’aptain had not any authority to 
fpll the cargo, although acting 
bo?ui fide and under the authority 
of the Vice Admiralty Court; se¬ 
condly, that the recovery against 
tlie ow4crs of the ship was no mi- 
swer to the present uction; thirdly, 
that tht proceeds of the sale at the 
Mauritius .not having been paid 
when demanded, the plaintitfs were 
in the same situation as if no such 
demand had been made, and there¬ 
for** entitled to recover the value 
of the goods from the defendant. 
Morris and Another v. Itohinsnn, 
T.3 GA‘. Page IfiG 

4. Plaintiff having contracted to pur¬ 
chase an estate of B., had the 
deeds of conveyance prepared at 
his own expcnce, and sent them to 
B. for 'execution. executed 
And gave them to a servant to be 
sent back. The servant delivered 
them to defendant, an attorney, 
who had a demand of 1000^. upon 
B, for business done in his pro¬ 
fession. No directions were given 
to defendant to retain the deeds 

until 



VENDOR AND VENDEE. 


WITNESS. 


0SI 


until the purchase money should* 
be paid. Shme necessary paAies 
refused to execute the deeds, and 
plaintiff having abandoned the con¬ 
tract, demanded the deeds from 
defendant, who refused to deliver 
them up, claiming to have a lien 
for his demand against B. In tro¬ 
ver for deeds and stamj)cd j^ieces 
of parchment: Held, that th^ 
plaintiff' was entitled to recover 
the deeds at all events, in a can¬ 
celled, if mft in ,00 uncancellcd 
state. lAlUcdale J. dubitante. Ei-\ 
dalle V. Oxciihom, T. 5 G. k 

• Page* 225 

5. A. not. knowing that B. was a 
liorse dealer, made a verbal bar¬ 
gain with him on a Siindat/ for the 
purcha>e of a horse. The price 
(which was above 1(T/.) was then j 
specified, and B. warranted the 
horse to be sound. It was not tl^- 
livered, however, until the follow¬ 
ing Tuesday, when the money w*as 
paid : Held, that there was not 
aiij" complete cotitract until the 
delivery of tiie Jiorse, and conse- 
(lucntly that the contract was not 
void w'ithin tTie statute 2^ Co?*. 2. 
e. 7.5.2. But assuming it to be 
void, held, secondly, Tu an action 
for breach of the warranty, that 
the purcliascr having no knowledge 
of the fact that the vendor was 
exercising his ordinary calling on 
the Sundai/f had not been guilty 
of any breach of the law, and 
therefore was entitled to recover 
back the price of the horse. Blos¬ 
soms V. IVilliamSf T. 5 G, 4, 2iJ2 

6. A hogshead of wine in the w’arc- 
house of the London Doyk Com¬ 
pany was sold for 13/., and 
delivery order was given to the 
vendee. There was no contract in 
%vriting : Hold, that the acceptance 
of tlie delivery order by the vendee 


was not an actual 
the wine within the statute of 
^ frauds. Beniall and Giherst '-'As'i 
si^HceSf V. Burn, M* 5 G, 4.’ ' , 
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7. It was agreed betwp' ^’the vendors ' 
and vendee of goods that the latter 
should pay 10.r.per ton beyond the 
market price, which sum was to be ‘ 
ajj^)licd in liquidati^^i of aa.^ld 
debt due tu one of the vendors* 
The payment of the goods was 
gHarauteed by a third persoii, bat 
tfte* bargain between the parties 
was nftt communicated by the 
surety . Held, that that was a fraud 
•on the surety, and rendered the 
guaranty void. Pidcock and Others 
v. Bishop, II. 5 &(i G. 4. 605 

S.^Where the vendor of a public- 
house rtnvde pending the treaty, 
certain deceitful representations 
’ respecting fticlimaunt of the busi¬ 
ness done*in the house, and the 
rent received for a part of the pre¬ 
mises, whereby tlie plaintiff was 
induced to give a large sum for 
the premises: Held, that the lat¬ 
ter might inaiutaiu an action on 
the case for the deceitful repre¬ 
sentations, although Shey w'ere not 
noticed in the conveyance of the 
premises, or in a written memo¬ 
randum of tlie bargain, which was 
drawn up after the representations 
were made. Dobell v. Stevens, H. 
S&6G.4. 623 

VENUE. 

Sec Pleading, 41. Phactice, 1.18, 

• Usury, 5. 

WILL. 

• See Devise. 

WITNESS. * 

* See Evidence, 31. 
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